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Chapter 9: TRADE REMEDY LAWS

A. AUTHORITIES TO RESPOND TO FOREIGN SUBSIDY AND
DUMPING PRACTICES

1. Countervailing Duties

Section 753 of the Tariff Act of 1930, as amended

{19 U.S.C. 1675b, 1671b et seq.; Public Law 71-361, as amended by Public Law 103-465 and Public
Law 104-295]

SEC. 753. SPECIAL RULES FOR INJURY INVESTIGATIONS FOR CERTAIN SECTION
303 OR SECTION 701(C) COUNTERVAILING DUTY ORDERS AND INVESTIGATIONS.
(a) IN GENERAL.—

(1) INVESTIGATION BY THE COMMISSION UPON REQUEST.—In the case of a
countervailing duty order described in paragraph (2), which—

(A) applies to merchandise that is the product of a Subsidies Agreement
country, and

(B)(i) is in effect on the date on which such country becomes a
Subsidies Agreement country, or

(i) is issued on a date that is after the date described in clause (i)
pursuant to a court order in an action brought under section 516A, the
Commission, upon receipt of a request from an interested party
described in section 771(9) (C), (D), (E), (F), or (G) for an injury
investigation with respect to such order, shall initiate an investigation
and shall determine whether an industry in the United States is likely
to be materially injured by reason of imports of the subject
merchandise if the order is revoked.

(2) DESCRIPTION OF COUNTERVAILING DUTY ORDERS.—A countervailing duty
order described in this paragraph is an order issued under section 303 or
section 701(c) with respect to which the requirement of an affirmative
determination of material injury was not applicable at the time such order was
issued.

(3) REQUIREMENTS OF REQUEST FOR INVESTIGATION.—A request for an
investigation under this subsection shall be submitted—

(A) in the case of an order described in paragraph (1)(B)(i), within 6
months after the date on which the country described in paragraph (1)(A)
becomes a Subsidies Agreement country, or

(B) in the case of an order described in paragraph (1)(B)(ii), within 6
months after the date the order is issued.

(4) SUSPENSION OF LIQUIDATION.—With respect to entries of subject
merchandise made on or after—

(A) in the case of an order described in paragraph (1)(B)(i), the date on
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which the country described in paragraph (1)(A) becomes a Subsidies
Agreement country, or

(B) in the case of an order described in paragraph (1)(B)(ii), the date on
which the order is issued, liquidation shall be suspended at the cash
deposit rate in effect on the date described in subparagraph (A) or (B)
(whichever is applicable).

(b) INVESTIGATION PROCEDURE AND SCHEDULE.—
(1) COMMISSION PROCEDURE.—

(A) IN GENERAL.~—Except as otherwise provided in this section, the
provisions of this title regarding evidence in and procedures for
investigations conducted under subtitle A shall apply to investigations
conducted by the Commission under this section.

(B) TIME FOR COMMISSION DETERMINATION.—Except as otherwise
provided in subparagraph (C), the Commission shall issue its
determination under subsection (a)(1), to the extent possible, not later than
1 year after the date on which the investigation is initiated under this
section.

(C) SPECIAL RULE TO PERMIT ADMINISTRATIVE FLEXIBILITY —In the case
of requests for investigations received under this section within 1 year
after the date on which the WTO Agreement enters into force with respect
to the United States, the Commission may, after consulting with the
administering authority, initiate its investigations in a manner that results
in determinations being made in all such investigations during the 4-year
period beginning on such date.

(2) NET COUNTERVAILABLE SUBSIDY; NATURE OF SUBSIDY.—

(A) NET COUNTERVAILABLE SUBSIDY. The administering authority
shall provide to the Commission the net countervailable subsidy that is
likely to prevail if the order which is the subject of the investigation is
revoked. The administering authority normally shall choose a net
countervailable subsidy that was determined under section 705 or
subsection (a) or (b)(1) of section 751. If the Commission considers the
magnitude of the net countervailable subsidy in making its
determination under this section, the Commission shall use the net
countervailable subsidy provided by the administering authority.

(B) NATURE OF SUBSIDY. The administering authority shall inform the
Commission of, and the Commission, in making its determination under
this section, shall consider, the nature of the countervailable subsidy
and whether the countervailable subsidy is a subsidy described in
Article 3 or Article 6.1 of the Subsidies Agreement.

(3) EFFECT OF COMMISSION DETERMINATION.

(A) AFFIRMATIVE DETERMINATION. Upon being notified by the
Commission that it has made an affirmative determination under
subsection (a)(1)--
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(i) the administering authority shall order the termination of the
suspension of liquidation required pursuant to subsection (a)(4),
and

(ii) the countervailing duty order shall remain in effect until
revoked, in whole or in part, under section 751(d).

For purposes of section 751(c), a countervailing duty order described
in this section shall be treated as issued on the date of publication of the
Commission's determination under this subsection.

(B) NEGATIVE DETERMINATION.

(i) IN GENERAL. Upon being notified by the Commission that it
has made a negative determination under subsection (a)(1), the
administering authority shall revoke the countervailing duty order,
and shall refund, with interest, any estimated countervailing duties
collected during the period liquidation was suspended pursuant to
subsection (a)(4).

(ii) LIMITATION ON NEGATIVE DETERMINATION. A determination
by the Commission that revocation of the order is not likely to
result in material injury to an industry by reason of imports of the
subject merchandise shall not be based, in whole or in part, on any
export taxes, duties, or other charges levied on the export of the
subject merchandise to the United States that were specifically
intended to offset the countervailable subsidy received.

(4) COUNTERVAILING DUTY ORDERS WITH RESPECT TO WHICH NO REQUEST
FOR INJURY INVESTIGATION IS MADE. If, with respect to a countervailing duty
order described in subsection (a), a request for an investigation is not made
within the time required by subsection (a)(3), the Commission shall notify
the administering authority that a negative determination has been made
under subsection (a) and the provisions of paragraph (3)(B) shall apply with
respect to the order.

(c) PENDING AND SUSPENDED COUNTERVAILING DUTY INVESTIGATIONS. If, on
the date on which a country becomes a Subsidies Agreement country, there is a
countervailing duty investigation in progress or suspended under section 303 or
section 701(c) that applies to merchandise which is a product of that country and
with respect to which the requirement of an affirmative determination of material
injury was not applicable at the time the investigation was initiated, the
Commission shall--

(1) in the case of an investigation in progress, make a final determination
under section 705(b) within 75 days after the date of an affirmative final
determination, if any, by the administering authority,

(2) in the case of a suspended investigation to which section 704(i)(1)(B)
applies, make a final determination under section 705(b) within 120 days
after receiving notice from the administering authority of the resumption of
the investigation pursuant to section 704(i), or within 45 days after the date
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of an affirmative final determination, if any, by the administering authority,
whichever is later, or

(3) in the case of a suspended investigation to which section 704D NC)
applies, treat the countervailing duty order issued pursuant to such section as
if it were—

(A) an order issued under subsection (a)(1)(B)(ii) for purposes of
subsection (a)(3); and

(B) an order issued under subsection (a)(1)(B)(i) for purposes of
subsection (a)(4).

(d) PUBLICATION IN FEDERAL REGISTER. The administering authority or the
Commission, as the case may be, shall publish in the Federal Register a notice of
the initiation of any investigation, and a notice of any determination or
revocation, made pursuant to this section.

(¢) REQUEST FOR SIMULTANEOUS EXPEDITED REVIEW UNDER SECTION 7 51(c).

(1) GENERAL RULE.

(A) REQUESTS FOR REVIEWS. Notwithstanding section 751(c)(6)(A)
and except as provided in subparagraph (B), an interested party may
request a review of an order under section 751(c) at the same time the
party requests an investigation under subsection (a), if the order
involves the same or comparable subject merchandise. Upon receipt of
such request, the administering authority, after consulting with the
Commission, shall initiate a review of the order under section 751(c).
The Commission shall combine such review with the investigation
under this section.

(B) EXCEPTION. If the administering authority determines that the
interested party who requested an investigation under this section is a
related party or an importer within the meaning of section 771(4)(B) the
administering authority may decline a request by such party to initiate a
review of an order under section 751(c) which involves the same or
comparable subject merchandise.

(2) CUMULATION. If a review under section 751(c) is initiated under
paragraph (1), such review shall be treated as having been initiated on the
same day as the investigation under this section, and the Commission may,
in accordance with section 771(7)(G), cumulatively assess the volume and
effect of imports of the subject merchandise from all countries with respect
to which such investigations are treated as initiated on the same day.

(3) TIME AND PROCEDURE FOR COMMISSION DETERMINATION. The
Commission shall render its determination in the investigation conducted
under this section at the same time as the Commission's determination is
made in the review under section 751(c) that is initiated pursuant to this
subsection. The Commission shall in all other respects apply the procedures
and standards set forth in section 751(c) to such section 751(c) reviews.
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Section 261 (a)—(c) of the Uruguay Round Agreements Act

[19 U.S.C. 1303 note; Public Law 103-465]
SEC. 261. REPEAL OF SECTION 303.
(a) IN GENERAL.—Section 303 of the Tariff Act of 1930 [19 U.S.C. 1303] is
repealed effective on the effective date of this title. [Dec. 8, 1994]
(b) SAVINGS PROVISIONS.

(1) CONTINUING EFFECT OF LEGAL DOCUMENTS. All orders, determinations, and

other administrative actions—
(A) which have been issued pursuant to an investigation conducted under
section 303 of the Tariff Act of 1930 [this section], and
(B) which are in effect on the effective date of this title, or were final before
such date and are to become effective on or after such date,
shall continue in effect according to their terms until modified, terminated,
superseded, set aside, or revoked in accordance with law by the administering
authority, the International Trade Commission, or a court of competent
jurisdiction, or by operation of law. Except as provided in paragraph (3), such
orders or determinations shall be subject to review under section 751 of the Tariff
Act of 1930 and, to the extent applicable, investigation under section 753 of such
Act (as added by this title).

(2) PROCEEDINGS NOT AFFECTED. The provisions of subsection (a) shall not
affect any proceedings, including notices of proposed rulemaking, pending before
the administering authority or the International Trade Commission on the
effective date of this title with respect to such section 303 [this section]. Orders
shall be issued in such proceedings, appeals shall be taken therefrom, and
payments shall be made pursuant to such orders, in accordance with such section
303 [this section] as in effect on the day before the effective date of this title and,
except as provided in paragraph (3), shall be subject to review under section 751
of the Tariff Act of 1930 and, to the extent applicable, investigation under section
753 of such Act. Orders issued in any such proceedings shall continue in effect
until modified, terminated, superseded, set aside, or revoked in accordance with
law by the administering authority, a court of competent jurisdiction, or by
operation of law. Nothing in this section shall be deemed to prohibit the
discontinuance or modification of any such proceeding under the same terms and
conditions and to the same extent that such proceeding could have been
discontinued or modified if this section had not been enacted.

(3) SUITS NOT AFFECTED. The provisions of subsection (a) shall not affect the
review pursuant to section 516A. of the Tariff Act of 1930 of a countervailing duty
order issued pursuant to an investigation conducted under section 303 of such Act
[this section] or a review of a countervailing duty order issued under section 751 of
such Act, if such review is pending or the time for filing such review has not
expired on the effective date of this title.
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(c) DEFINITION OF ADMINISTERING AUTHORITY. For purposes of this section, the
term ‘administering authority’ has the meaning given such term by section 771(1) of
the Tariff Act of 1930.

Subtitle A of Title VII (sections 701—709) of the Tariff Act of 1930, as
amended

{19 U.S.C. 1671-1671h; Public Law 71-361, as amended by Public Law 96-39, Public Law 98-181,
Public Law 98-573, Public Law 99-514, Public Law 100-418, Public Law 100-647, Public Law 103-
465, and Public Law 104-295]

SEC. 701. COUNTERVAILING DUTIES IMPOSED. [19 U.S.C. 1671]
(a) GENERAL RULE. If—

(1) the administering authority determines that the government of a country
or any public entity within the territory of a country is providing, directly or
indirectly, a countervailable subsidy with respect to the manufacture,
production, or export of a class or kind of merchandise imported, or sold (or
likely to be sold) for importation, into the United States, and

(2) in the case of merchandise imported from a Subsidies Agreement
country, the Commission determines that--

(A) an industry in the United States--
(i) is materially injured, or
(ii) is threatened with material injury, or
(B) the establishment of an industry in the United States is materially
retarded,
by reason of imports of that merchandise or by reason of sales (or the
likelihood of sales) of that merchandise for importation,
then there shall be imposed upon such merchandise a countervailing duty, in
addition to any other duty imposed, equal to the amount of the net
countervailable subsidy. For purposes of this subsection and section 705(b)(1),
a reference to the sale of merchandise includes the entering into of any leasing
arrangement regarding the merchandise that is equivalent to the sale of the
merchandise.
(b) Subsidies Agreement country. For purposes of this title, the term "Subsidies
Agreement country” means—

(1) a WTO member country,

(2) a country which the President has determined has assumed obligations
with respect to the United States which are substantially equivalent to the
obligations under the Subsidies Agreement, or

(3) a country with respect to which the President determines that--

(A) there is an agreement in effect between the United States and that
country which--
(i) was in force on the date of the enactment of the Uruguay Round
Agreements Act, and
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(ii) requires unconditional most-favored-nation treatment with respect
to articles imported into the United States, and
(B) the agreement described in subparagraph (A) does not expressly
permit--

(i) actions required or permitted by the GATT 1947 or GATT 1994,
as defined in section 2(1) of the Uruguay Round Agreements Act, or
required by the Congress, or

(ii) nondiscriminatory prohibitions or restrictions on importation
which are designed to prevent deceptive or unfair practices.

{c) COUNTERVAILING DUTY INVESTIGATIONS INVOLVING IMPORTS NOT ENTITLED
TO A MATERIAL INJURY DETERMINATION. In the case of any article or merchandise
imported from a country which is not a Subsidies Agreement country—

(1) no determination by the Commission under section 703(a), 704, or
705(b) shall be required,

(2) an investigation may not be suspended under section 704(c) or 704(1),

(3) no determination as to the presence of critical circumstances shall be
made under section 703(e) or 705(a)(2),

(4) section 706(c) shall not apply,

(5) any reference to a determination described in paragraph (1) or (3), or to
the suspension of an investigation under section 704(c) or 704(l), shall be
disregarded, and

(6) section 751(c) shall not apply.

(d) TREATMENT OF INTERNATIONAL CONSORTIA. For purposes of this subtitle, if
the members (or other participating entities) of an international consortium that is
engaged in the production of subject merchandise receive countervailable subsidies
from their respective home countries to assist, permit, or otherwise enable their
participation in that consortium through production or manufacturing operations in
their respective home countries, then the administering authority shall cumulate all
such countervailable subsidies, as well as countervailable subsidies provided
directly to the international consortium, in determining any countervailing duty
upon such merchandise.

(¢) UPSTREAM SUBSIDY. Whenever the administering authority has reasonable
grounds to believe or suspect that an upstream subsidy, as defined in section
771A(a)(1), is being paid or bestowed, the administering authority shall investigate
whether an upstream subsidy has in fact been paid or bestowed, and if so, shall
include the amount of the upstream subsidy as provided in section 771A(a)(3).

SEC. 702. PROCEDURES FOR INITIATING A COUNTERVAILING DUTY
INVESTIGATION. [19 U.S.C. 1671a]

(a) INITIATION BY ADMINISTERING AUTHORITY. A countervailing duty
investigation shall be initiated whenever the administering authority determines,
from information available to it, that a formal investigation is warranted into the
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question of whether the elements necessary for the imposition of a duty under
section 701(a) exist.
(b) INITIATION BY PETITION.

(1) PETITION REQUIREMENTS. A countervailing duty proceeding shail be
initiated whenever an interested party described in subparagraph (C), (D), (E),
(F), or (G) of section 771(9) files a petition with the administering authority, on
behalf of an industry, which alleges the elements necessary for the imposition
of the duty imposed by section 701(a), and which is accompanied by
information reasonably available to the petitioner supporting those allegations.
The petition may be amended at such time, and upon such conditions, as the
administering authority and the Commission may permit.

(2) SIMULTANEOUS FILING WITH COMMISSION. The petitioner shall file a
copy of the petition with the Commission on the same day as it is filed with the
administering authority.

(3) PETITION BASED UPON A DEROGATION OF AN INTERNATIONAL
UNDERTAKING ON OFFICIAL EXPORT CREDITS. If the sole basis of a petition filed
under paragraph (1) is the derogation of an international undertaking on official
export credits, the Administering Authority shall immediately notify the
Secretary of the Treasury who shall, in consultation with the Administering
Authority, within 5 days after the date on which the administering authority
initiates an investigation under subsection (c), determine the existence and
estimated value of the derogation, if any, and shall publish such determination
in the Federal Register.

(4) ACTION WITH RESPECT TO PETITIONS.

(A) NOTIFICATION OF GOVERNMENTS. Upon receipt of a petition filed
under paragraph (1), the administering authority shall--

(1) notify the government of any exporting country named in the
petition by delivering a public version of the petition to an
appropriate representative of such country; and

(ii) provide the government of any exporting country named in the
petition that is a Subsidies Agreement country an opportunity for
consultations with respect to the petition.

(B) ACCEPTANCE OF COMMUNICATIONS. The administering authority
shall not accept any unsolicited oral or written communication from any
person other than an interested party described in section 771(9) (C), (D),
(E), (F), or (G) before the administering authority makes its decision
whether to initiate an investigation, except as provided in subparagraph
(A)(ii) and subsection (c)(4)(D), and except for inquiries regarding the
status of the administering authority's consideration of the petition.

(C) NONDISCLOSURE OF CERTAIN INFORMATION. The administering
authority and the Commission shall not disclose information with regard to
any draft petition submitted for review and comment before it is filed
under paragraph (1).
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(c) PETITION DETERMINATION.

(1) IN GENERAL.

(A) TIME FOR INITIAL DETERMINATION. Except as provided in
subparagraph (B), within 20 days after the date on which a petition is filed
under subsection (b), the administering authority shall—

(i) after examining, on the basis of sources readily available to the
administering authority, the accuracy and adequacy of the evidence
provided in the petition, determine whether the petition alleges the
elements necessary for the imposition of a duty under section 701(a)
and contains information reasonably available to the petitioner
supporting the allegations, and

(ii) determine if the petition has been filed by or on behalf of the
industry.

(B) EXTENSION OF TIME. In any case in which the administering
authority is required to poll or otherwise determine support for the petition
by the industry under paragraph (4)(D), the administering authority may,
in exceptional circumstances, apply subparagraph (A) by substituting “a
maximum of 40 days” for “20 days”.

(C) TIME LIMITS WHERE PETITION INVOLVES SAME MERCHANDISE AS AN
ORDER THAT HAS BEEN REVOKED. If a petition is filed under this section
with respect to merchandise that was the subject merchandise of—

(i) a countervailing duty order that was revoked under section
751(d) in the 24 months preceding the date the petition is filed, or

(ii) a suspended investigation that was terminated under section
751(d) in the 24 months preceding the date the petition is filed,

the administering authority and the Commission shall, to the maximum
extent practicable, expedite any investigation initiated under this section
with respect to the petition.

(2) AFFIRMATIVE DETERMINATIONS. If the determinations under clauses (i)
and (ii) of paragraph (1)(A) are affirmative, the administering authority shall
initiate an investigation to determine whether a countervailable subsidy is being
provided with respect to the subject merchandise.

(3) NEGATIVE DETERMINATIONS. If the determination under clause (i) or (i1)
of paragraph (1)(A) is negative, the administering authority shall dismiss the
petition, terminate the proceeding, and notify the petitioner in writing of the
reasons for the determination.

(4) DETERMINATION OF INDUSTRY SUPPORT.

(A) GENERAL RULE. For purposes of this subsection, the administering
authority shall determine that the petition has been filed by or on behalf of
the industry, if--

(i) the domestic producers or workers who support the petition
account for at least 25 percent of the total production of the domestic
like product, and



-564 -

(i) the domestic producers or workers who support the petition
account for more than 50 percent of the production of the domestic
like product produced by that portion of the industry expressing
support for or opposition to the petition.

(B) CERTAIN POSITIONS DISREGARDED.

(i) PRODUCERS RELATED TO FOREIGN PRODUCERS. In determining
industry support under subparagraph (A), the administering authority
shall disregard the position of domestic producers who oppose the
petition, if such producers are related to foreign producers, as defined
in section 771(4)(B)(ii), unless such domestic producers demonstrate
that their interests as domestic producers would be adversely affected
by the imposition of a countervailing duty order.

(ii) PRODUCERS WHO ARE IMPORTERS. The administering authority
may disregard the position of domestic producers of a domestic like
product who are importers of the subject merchandise.

(C) SPECIAL RULE FOR REGIONAL INDUSTRIES. If the petition alleges that
the industry is a regional industry, the administering authority shall
determine whether the petition has been filed by or on behalf of the
industry by applying subparagraph (A) on the basis of production in the
region.

(D) POLLING THE INDUSTRY. If the petition does not establish support of
domestic producers or workers accounting for more than 50 percent of the
total production of the domestic like product, the administering authority
shall—

(i) poll the industry or rely on other information in order to
determine if there is support for the petition as required by
subparagraph (A), or

(ii) if there is a large number of producers in the industry, the
administering authority may determine industry support for the
petition by using any statistically valid sampling method to poll the
industry.

(E) COMMENTS BY INTERESTED PARTIES. Before the administering
authority makes a determination with respect to initiating an investigation,
any person who would gualify as an interested party under section 771 &)}
if an investigation were initiated, may submit comments or information on
the issue of industry support. After the administering authority makes a
determination with respect to initiating an investigation, the determination
regarding industry support shall not be reconsidered.

(5) DEFINITION OF DOMESTIC PRODUCERS OR WORKERS. For purposes of this
subsection, the term “domestic producers or workers” means those interested
parties who are eligible to file a petition under subsection ®)(1).

(d) NOTIFICATION TO COMMISSION OF DETERMINATION. The administering
authority shall—
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(1) notify the Commission immediately of any determination it makes under
subsection (a) or (c), and

(2) if the determination is affirmative, make available to the Commission
such information as it may have relating to the matter under investigation,
under such procedures as the administering authority and the Commission may
establish to prevent disclosure, other than with the consent of the party
providing it or under protective order, of any information to which confidential
treatment has been given by the administering authority.

(¢) INFORMATION REGARDING CRITICAL CIRCUMSTANCES. If, at any time after the
initiation of an investigation under this subtitle, the administering authority finds a
reasonable basis to suspect that the alleged countervailable subsidy is inconsistent
with the Subsidies Agreement, the administering authority may request the
Commissioner of Customs to compile information on an expedited basis regarding
entries of the subject merchandise. Upon receiving such request, the Commissioner
of Customs shall collect information regarding the volume and value of entries of
the subject merchandise and shall transmit such information to the administering
authority at such times as the administering authority shall direct (at least once
every 30 days), until a final determination is made under section 705(a), the
investigation is terminated, or the administering authority withdraws the request.

SEC. 703. PRELIMINARY DETERMINATIONS. [19 U.S.C. 1671b]
(a) DETERMINATION BY COMMISSION OF REASONABLE INDICATION OF INJURY.—
(1) GENERAL RULE.—Except in the case of a petition dismissed by the
administering authority under section 702(c)(3), the Commission, within the
time specified in paragraph (2), shall determine, based on the information
available to it at the time of the determination, whether there is a reasonable
indication that—
(A) an industry in the United States—
(i) is materially injured, or
(ii) is threatened with material injury, or
(B) the establishment of an industry in the United States is materially
retarded, by reason of imports of the subject merchandise and that imports
of the subject merchandise are not negligible. If the Commission finds that
imports of the subject merchandise are negligible or otherwise makes a
negative determination under this paragraph, the investigation shall be
terminated.
(2) TIME FOR COMMISSION DETERMINATION.—The Commission shall make
the determination described in paragraph (1)—
(A) in the case of a petition filed under section 702(b)—
(i) within 45 days after the date on which the petition is filed, or
(ii) if the time has been extended pursuant to section 702(c)(1)(B),
within 25 days after the date on which the Commission receives
notice from the administering authority of initiation of the
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investigation, and
(B) in the case of an investigation initiated under section 702(a), within
45 days after the date on which the Commission receives notice from the
administering authority that an investigation has been initiated under such
section.
(b) PRELIMINARY DETERMINATION BY ADMINISTERING AUTHORITY; EXPEDITED
DETERMINATIONS; WAIVER OF VERIFICATION. —

(1) Within 65 days after the date on which the administering authority
initiates an investigation under section 702(c), or an investigation is initiated
under section 702(a), but not before an affirmative determination by the
Commission under subsection (a) of this section, the administering authority shall
make a determination, based upon the information available to it at the time of the
determination, of whether there is a reasonable basis to believe or suspect that a
countervailable subsidy is being provided with respect to the subject
merchandise.

(2) Notwithstanding paragraph (1), when the petition is one subject to section
702(b)(3), the administering authority shall, taking into account the nature of
the countervailable subsidy concerned, make the determination required by
paragraph (1) on an expedited basis and within 65 days after the date on which
the administering authority initiates an investigation under section 702(c)
unless the provisions of subsection (c) of this section apply.

(3) Within 55 days after the initiation of an investigation the administering
authority shall cause an official designated for such purpose to review the
information concerning the case received during the first 50 days of the
investigation, and, if there appears to be sufficient information available upon
which the determination can reasonably be based, to disclose to the petitioner
and any interested party, then a party to the proceedings that requests such
disclosure, all available nonconfidential information and all other information
which is disclosed pursuant to section 777. Within 3 days (not counting
Saturdays, Sundays, or legal public holidays) after such disclosure, the
petitioner and each party which is an interested party described in subparagraph
(C), (D), (E), (F), or (G) of section 771(9) to whom such disclosure was made
may furnish to the administering authority an irrevocable written waiver of
verification of the information received by the authority, and an agreement that
it is willing to have a determination made on the basis of the record then
available to the authority. If a timely waiver and agreement have been received
from the petitioner and each party which is an interested party described in
subparagraph (C), (D), (E), (F), or (G) of section 771(9) to whom the
disclosure was made, and the authority finds that sufficient information is then
available upon which the preliminary determination can reasonably be based, a
preliminary determination shall be made on an expedited basis on the basis of
the record established during the first 50 days after the investigation was
initiated.
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(4) DE MINIMIS COUNTERVAILABLE SUBSIDY.—

(A) GENERAL RULE. In making a determination under this subsection,
the administering authority shall disregard any de minimis countervailable
subsidy. For purposes of the preceding sentence, a countervailable subsidy
is de minimis if the administering authority determines that the aggregate
of the net countervailable subsidies is less than 1 percent ad valorem or the
equivalent specific rate for the subject merchandise.

(B) EXCEPTION FOR DEVELOPING COUNTRIES.—In the case of subject
merchandise imported from a Subsidies Agreement country (other than a
country to which subparagraph (C) applies) designated by the Trade
Representative as a developing country in accordance with section
771(36), a countervailable subsidy is de minimis if the administering
authority determines that the aggregate of the net countervailable subsidies
does not exceed 2 percent ad valorem or the equivalent specific rate for
the subject merchandise.

(C) CERTAIN OTHER DEVELOPING COUNTRIES.— In the case of subject
merchandise imported from a Subsidies Agreement country that is—

(i) a least developed country, as determined by the Trade
Representative in accordance with section 771(36), or

(i) a developing country with respect to which the Trade
Representative has notified the administering authority that the
country has eliminated its export subsidies on an expedited basis
within the meaning of Article 27.11 of the Subsidies Agreement,
subparagraph (B) shall be applied by substituting “3 percent” for “2
percent”.

(D) LIMITATIONS ON APPLICATION OF SUBPARAGRAPH (C).—

(i) IN GENERAL—In the case of a country described in
subparagraph (C)(i), the provisions of subparagraph (C) shall not
apply after the date that is 8 years after the date the WTO Agreement
enters into force.

(ii) SPECIAL RULE FOR SUBPARAGRAPH (C)(ii) COUNTRIES.—In the
case of a country described in subparagraph (C)(ii), the provisions of
subparagraph (C) shall not apply after the earlier of—

(I) the date that is 8 years after the date the WTO Agreement

enters into force, or
(II) the date on which the Trade Representative notifies the
administering authority that such country is providing an export

subsidy.

(5) NOTIFICATION OF ARTICLE 8 VIOLATION.—If the only subsidy under
investigation is a subsidy with respect to which the administering authority
received notice from the Trade Representative of a violation of Article 8 of the
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Subsidies Agreement, paragraph (1) shall be applied by substituting “60 days”
for “65 days™.!

(c) EXTENSION OF PERIOD IN EXTRAORDINARILY COMPLICATED CASES.—

(1) IN GENERAL—If—

(A) the petitioner makes a timely request for an extension of the period
within which the determination must be made under subsection (b), or

(B) the administering authority concludes that the parties concerned are
cooperating and determines that—

(i) the case is extraordinarily complicated by reason of—

(I) the number and complexity of the alleged countervailable
subsidy practices;

(II) the novelty of the issues presented;

(III) the need to determine the extent to which particular
countervailable subsidies are used by individual manufacturers,
producers, and exporters; or

(IV) the number of firms whose activities must be investigated,
and

(ii) additional time is necessary to make the preliminary
determination, then the administering authority may postpone making
the preliminary determination under subsection (b) until not later than
the 130th day after the date on which the administering authority
initiates an investigation under section 702(c), or an investigation is
initiated under section 702(a).

(2) NOTICE OF POSTPONEMENT.— The administering authority shall notify the
parties to the investigation, not later than 20 days before the date on which the
preliminary determination would otherwise be required under subsection (b), if
it intends to postpone making the preliminary determination under paragraph
(1). The notification shall include an explanation of the reasons for the
postponement. Notice of the postponement shall be published in the Federal
Register.

(d) EFFECT OF DETERMINATION BY THE ADMINISTERING AUTHORITY.—If the
preliminary determination of the administering authority under subsection (b) is
affirmative, the administering authority—

(1)(A) shall—

(i) determine an estimated individual countervailable subsidy rate
for each exporter and producer individually investigated, and, in
accordance with section 705(c)(5), an estimated all-others rate for all
exporters and producers not individually investigated and for new
exporters and producers within the meaning of section 751(a)(2)(B),

! Article 8 of the Uruguay Round Subsidies Agreement lapsed January 1, 2000.
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or
(ii) if section 777 A(e)(2)(B) applies, determine a single estimated
country-wide subsidy rate, applicable to all exporters and producers,
and

(B) shall order the posting of a cash deposit, bond, or other security, as
the administering authority deems appropriate, for cach entry of the
subject merchandise in an amount based on the estimated individual
countervailable subsidy rate, the estimated all-others rate, or the estimated

country-wide subsidy rate, whichever is applicable,

(2) shall order the suspension of liquidation of all entries of merchandise
subject to the determination which are entered, or withdrawn from warehouse,
for consumption on or after the later of—

(A) the date on which notice of the determination is published in the
Federal Register, or

(B) the date that is 60 days after the date on which notice of the
determination to initiate the investigation is published in the Federal
Register, and

(3) shall make available to the Commission all information upon which its
determination was based and which the Commission considers relevant to its
injury determination, under such procedures as the administering authority and
the Commission may establish to prevent disclosure, other than with the
consent of the party providing it or under protective order, of any information
to which confidential treatment has been given by the administering authority.

The instructions of the administering authority under paragraphs (1) and (2) may
not remain in effect for more than 4 months.
(e) CRITICAL CIRCUMSTANCES DETERMINATIONS.—

(1) IN GENERAL.—If a petitioner alleges critical circumstances in its original
petition, or by amendment at any time more than 20 days before the date ofa
final determination by the administering authority, then the administering
authority shall promptly (at any time after the initiation of the investigation
under this subtitle) determine, on the basis of the information available to it at
that time, whether there is a reasonable basis to believe or suspect that—

(A) the alleged countervailable subsidy is inconsistent with the
Subsidies Agreement, and

(B) there have been massive imports of the subject merchandise over a
relatively short period.

(2) SUSPENSION OF LIQUIDATION.—If the determination of the administering
authority under paragraph (1) is affirmative, then any suspension of liquidation
ordered under subsection (d)(2) shall apply, or, if notice of such suspension of
liquidation is already published, be amended to apply, to unliquidated entries
of merchandise entered, or withdrawn from warehouse, for consumption on or
after the later of—

(A) the date which is 90 days before the date on which the suspension of
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liquidation was first ordered, or

(B) the date on which notice of the determination to initiate the
investigation is published in the Federal Register.

() NOTICE OF DETERMINATION.—Whenever the Commission or the administering
authority makes a determination under this section, the Commission or the
administering authority, as the case may be, shall notify the petitioner, and other
parties to the investigation, and the Commission or the administering authority
(whichever is appropriate) of its determination. The administering authority shall
include with such notification the facts and conclusions on which its determination
isbased. Not later than 5 days after the date on which the determination is required
to be made under subsection (a)(2), the Commission shall transmit to the
administering authority the facts and conclusions on which its determination is
based.

(g) TIME PERIOD WHERE UPSTREAM SUBSIDIZATION INVOLVED.—

(1) IN GENERAL.—Whenever the administering authority concludes prior to a
preliminary determination under section 703(b), that there is a reasonable basis
to believe or suspect that an upstream subsidy is being bestowed, the time
period within which a preliminary determination must be made shall be
extended to 250 days after the filing of a petition under section 702(b) or
initiation of an investigation under section 702(a) (310 days in cases declared
extraordinarily complicated under section 703(c)), if the administering
authority concludes that such additional time is necessary to make the required
determination concerning upstream subsidization.

(2) EXCEPTIONS.—Whenever the administering authority concludes, aftera
preliminary determination under section 703(b), that there is a reasonable basis
to believe or suspect that an upstream subsidy is being bestowed—

(A) in cases in which the preliminary determination was negative, the
time period within which a final determination must be made shall be
extended to 165 or 225 days, as appropriate, under section 705(a)(1); or

(B) in cases in which the preliminary determination is affirmative, the
determination concerning upstream subsidization—

(i) need not be made until the conclusion of the first annual review
under section 751 of any eventual countervailing duty order, or, at the
option of the petitioner, or

(i) will be made in the investigation and the time period within
which a final determination must be made shall be extended to 165 or
225 days, as appropriate, under section 705(a)(1), as appropriate,
except that the suspension of liquidation ordered in the preliminary
determination shall terminate at the end of 120 days from the date of
publication of that determination and not be resumed unless and until
the publication of a Countervailing Duty Order under section 706(a).

There may be an extension of time for the making of a final determination
under this subsection only if the administering authority determines that such
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additional time is necessary to make the required determination concerning
upstream subsidization.
SEC. 704. TERMINATION OR SUSPENSION OF INVESTIGATION. [19 U.S.C. 1671c¢]
(a) TERMINATION OF INVESTIGATION UPON WITHDRAWAL OF PETITION.—
(1) IN GENERAL.—

(A) WITHDRAWAL OF PETITION.—Except as provided in paragraphs (2)
and (3), an investigation under this subtitle may be terminated by either the
administering authority or the Commission, after notice to all parties to the
investigation, upon withdrawal of the petition by the petitioner or by the
administering authority if the investigation was initiated under section
702(a).

(B) REFILING OF PETITION.—If, within 3 months after the withdrawal of a
petition under subparagraph (A), a new petition is filed seeking the
imposition of duties on both the subject merchandise of the withdrawn
petition and the subject merchandise from another country, the
administering authority and the Commission may use in the investigation
initiated pursuant to the new petition any records compiled in an
investigation conducted pursuant to the withdrawn petition. This
subparagraph applies only with respect to the first withdrawal of a petition.

(2) SPECIAL RULES FOR QUANTITATIVE RESTRICTION AGREEMENTS.—

(A) IN GENERAL—Subject to subparagraphs (B) and (C), the
administering authority may not terminate an investigation under
paragraph (1) by accepting, with the government of the country in which
the countervailable subsidy practice is alleged to occur, an understanding
or other kind of agreement to limit the volume of imports into the United
States of the subject merchandise unless the administering authority is
satisfied that termination on the basis of that agreement is in the public
interest.

(B) PUBLIC INTEREST FACTORS.—In making a decision under
subparagraph (A) regarding the public interest, the administering authority
shall take into account-—

(i) whether, based upon the relative impact on consumer prices and
the availability of supplies of the merchandise, the agreement would
have a greater adverse impact on United States consumers than the
imposition of countervailing duties;

(ii) the relative impact on the international economic interests of the
United States; and

(iii) the relative impact on the competitiveness of the domestic
industry producing the like merchandise, including any such impact
on employment and investment in that industry.

(C) PRIOR CONSULTATIONS.—Before making a decision under
subparagraph (A) regarding the public interest, the administering authority
shall, to the extent practicable, consult with—
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(i) potentially affected consuming industries; and

(ii) potentially affected producers and workers in the domestic
industry producing the like merchandise, including producers and
workers not party to the investigation.

(3) LIMITATION ON TERMINATION BY COMMISSION.—The Commission may
not terminate an investigation under paragraph (1) before a preliminary
determination is made by the administering authority under section 703(b).

(b) AGREEMENTS TO ELIMINATE OR OFFSET COMPLETELY A COUNTERVAILABLE
SUBSIDY OR TO CEASE EXPORTS OF SUBJECT MERCHANDISE.—The administering
authority may suspend an investigation if the government of the country in which
the countervailable subsidy practice is alleged to occur agrees, or exporters who
account for substantially all of the imports of the subject merchandise agree—

(1) to eliminate the countervailable subsidy completely or to offset
completely the amount of the net countervailable subsidy, with respect to that
merchandise exported directly or indirectly to the United States, within 6
months after the date on which the investigation is suspended, or

(2) to cease exports of that merchandise to the United States within 6 months
after the date on which the investigation is suspended.

{c) AGREEMENTS ELIMINATING INJURIOUS EFFECT.—

(1) GENERAL RULE.—If the administering authority determines that
extraordinary circumstances are present in a case, it may suspend an
investigation upon the acceptance of an agreement from a government
described in subsection (b), or from exporters described in subsection (b), if the
agreement will eliminate completely the injurious effect of exports to the
United States of the subject merchandise.

(2) CERTAIN ADDITIONAL REQUIREMENTS.—Except in the case of an
agreement by a foreign government to restrict the volume of imports of the
subject merchandise into the United States, the administering authority may not
accept an agreement under this subsection unless—

(A) the suppression or undercutting of price levels of domestic products
by imports of that merchandise will be prevented, and

(B) at least 85 percent of the net countervailable subsidy will be offset.

(3) QUANTITATIVE RESTRICTIONS AGREEMENTS.—The administering
authority may accept an agreement with a foreign government under this
subsection to restrict the volume of imports of subject merchandise into the
United States, but it may not accept such an agreement with exporters.

(4) DEFINITION OF EXTRAORDINARY CIRCUMSTANCES.—

(A) EXTRAORDINARY CIRCUMSTANCES—For purposes of this
subsection, the term “extraordinary circumstances” means circumstances
in which—

(i) suspension of an investigation will be more beneficial to the
domestic industry than continuation of the investigation, and
(ii) the investigation is complex.
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(B) CoMPLEX.—For purposes of this paragraph, the term “complex”
means—
(i) there are a large number of alleged countervailable subsidy
practices and the practices are complicated,
(ii) the issues raised are novel, or
(iii) the number of exporters involved is large.
(d) ADDITIONAL RULES AND CONDITIONS.—

(1) PUBLIC INTEREST; MONITORING.—The administering authority shall not
accept an agreement under subsection (b) or (c) unless—

(A) it is satisfied that suspension of the investigation is in the public
interest, and

(B) effective monitoring of the agreement by the United States is
practicable.

Where practicable, the administering authority shall provide to the exporters
who would have been subject to the agreement the reasons for not accepting
the agreement and, to the extent possible, an opportunity to submit comments
thereon. In applying subparagraph (A) with respect to any quantitative
restriction agreement under subsection (c), the administering authority shall
take into account, in addition to such other factors as are considered necessary
or appropriate, the factors set forth in subsection (a)(2)(B) (i), (ii), and (iii) as
they apply to the proposed suspension and agreement, after consulting with the
appropriate consuming industries, producers, and workers referred to in
subsection (2)(2)(C) (i) and (ii).

(2) EXPORTS OF MERCHANDISE TO UNITED STATES NOT TO INCREASE DURING
INTERIM PERIOD.—The administering authority may not accept any agreement
under subsection (b) unless that agreement provides a means of ensuring that
the quantity of the merchandise covered by that agreement exported to the
United States during the period provided for elimination or offset of the
countervailable subsidy or cessation of exports does not exceed the quantity of
such merchandise exported to the United States during the most recent
representative period determined by the administering authority.

(3) REGULATIONS GOVERNING ENTRY OR WITHDRAWALS.—In order to carry
out an agreement concluded under subsection (b) or (c), the administering
authority is authorized to prescribe regulations governing the entry, or
withdrawal from warehouse, for consumption of subject merchandise.

(€) SUSPENSION OF INVESTIGATION PROCEDURE.—Before an investigation may be
suspended under subsection (b) or (c) the administering authority shall—

(1) notify the petitioner of, and consult with the petitioner concerning, its
intention to suspend the investigation, and notify other parties to the
investigation and the Commission not less than 30 days before the date on
which it suspends the investigation,

(2) provide a copy of the proposed agreement to the petitioner at the time of
the notification, together with an explanation of how the agreement will be
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carried out and enforced (including any action required of foreign
governments), and of how the agreement will meet the requirements of
subsections (b) and (d), or (c) and (d), and

(3) permit all interested parties described in section 771(9) to submit
comments and information for the record before the date on which notice of
suspension of the investigation is published under subsection (f)(1)(A).

(f) EFFECTS OF SUSPENSION OF INVESTIGATION.—

(1) IN GENERAL.—If the administering authority determines to suspend an
investigation upon acceptance of an agreement described in subsection (b) or
(c), then—

(A) it shall suspend the investigation, publish notice of suspension of the
investigation, and issue an affirmative preliminary determination under
section 703(b) with respect to the subject merchandise, unless it has
previously issued such a determination in the same investigation,

(B) the Commission shall suspend any investigation it is conducting
with respect to that merchandise, and

(C) the suspension of investigation shall take effect on the day on which
such notice is published.

(2) LIQUIDATION OF ENTRIES.—

(A) CESSATION OF EXPORTS; COMPLETE ELIMINATION OF NET
COUNTERVAILABLE SUBSIDY.—If the agreement accepted by the
administering authority is an agreement described in subsection (b),
then—

(i) notwithstanding the affirmative preliminary determination
required under paragraph (1)(A), the liquidation of entries of subject
merchandise shall not be suspended under section 703(d)(2),

(ii) if the liquidation of entries of such merchandise was suspended
pursuant to a previous affirmative preliminary determination in the
same case with respect to such merchandise, that suspension of
liquidation shall terminate, and

(iii) the administering authority shall refund any cash deposit and
release any bond or other security deposited under section
703(d)(1)(B).

(B) OTHER AGREEMENTS.—If the agreement accepted by the
administering authority is an agreement described in subsection (c), then
the liquidation of entries of the subject merchandise shall be suspended
under section 703(d)(2), or, if the liquidation of entries of such
merchandise was suspended pursuant to a previous affirmative preliminary
determination in the same case, that suspension of liquidation shall
continue in effect, subject to subsection (h)(3), but the security required
under section 703(d)(1)(B) may be adjusted to reflect the effect of the
agreement.
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(3) WHERE INVESTIGATION IS CONTINUED.—If, pursuant to subsection (g), the
administering authority and the Commission continue an investigation in which
an agreement has been accepted under subsection (b) or (c), then—

(A) if the final determination by the administering authority or the
Commission under section 705 is negative, the agreement shall have no
force or effect and the investigation shall be terminated, or

(B) if the final determinations by the administering authority and the
Commission under such section are affirmative, the agreement shall
remain in force, but the administering authority shall not issue a
countervailing duty order in the case so long as—

(i) the agreement remains in force,

(ii) the agreement continues to meet the requirements of subsections
(b) and (d) or (c) and (d), and

(iii) the parties to the agreement carry out their obligations under
the agreement in accordance with its terms.

(2) INVESTIGATION TO BE CONTINUED UPON REQUEST.—If the administering
authority, within 20 days after the date of publication of the notice of suspension of
an investigation, receives a request for the continuation of the investigation from—

(1) the government of the country in which the countervailable subsidy
practice is alleged to occur, or

(2) an interested party described in subparagraph (C), (D), (E), (F), or (G) of
section 771(9) which is a party to the investigation,

then the administering authority and the Commission shall continue the
investigation.

(h) REVIEW OF SUSPENSION.—

(1) IN GENERAL.—Within 20 days after the suspension of an investigation
under subsection (c), an interested party which is a party to the investigation
and which is described in subparagraph (C), (D), (E), (F), or (G) of section
771(9) may, by petition filed with the Commission and with notice to the
administering authority, ask for a review of the suspension.

(2) COMMISSION INVESTIGATION.—Upon receipt of a review petition under
paragraph (1), the Commission shall, within 75 days after the date on which the
petition is filed with it, determine whether the injurious effect of imports of the
subject merchandise is eliminated completely by the agreement. If the
Commission's determination under this subsection is negative, the investigation
shall be resumed on the date of publication of notice of such determination as if
the affirmative preliminary determination under section 703(b) had been made
on that date.

(3) SUSPENSION OF LIQUIDATION TO CONTINUE DURING REVIEW PERIOD.—The
suspension of liquidation of entries of the subject merchandise shall terminate
at the close of the 20-day period beginning on the day after the date on which
notice of suspension of the investigation is published in the Federal Register,
or, if a review petition is filed under paragraph (1) with respect to the



-576 -

suspension of the investigation, in the case of an affirmative determination by
the Commission under paragraph (2), the date on which notice of the
affirmative determination by the Commission is published. If the determination
of the Commission under paragraph (2) is affirmative, then the administering
authority shall—

(A) terminate the suspension of liquidation under section 703(d)(2), and

(B) release any bond or other security, and refund any cash deposit,
required under section 703(d)(1)(B).

(i) VIOLATION OF AGREEMENT.—

(1) IN GENERAL—If the administering authority determines that an
agreement accepted under subsection (b) or (¢) is being, or has been, violated,
or no longer meets the requirements of such subsection (other than the
requirement, under subsection (c)(1), of elimination of injury) and subsection
(d), then, on the date of publication of its determination, it shall—

(A) suspend liquidation under section 703(d)(2) of unliquidated entries
of the merchandise made on or after the later of—

(i) the date which is 90 days before the date of publication of the
notice of suspension of liquidation, or

(ii) the date on which the merchandise, the sale or export to the
United States of which was in violation of the agreement, or under an
agreement which no longer meets the requirements of subsections (b)
and (d) or (c) and (d), was first entered, or withdrawn from
warehouse, for consumption.

(B) if the investigation was not completed, resume the investigation as if
its affirmative preliminary determination under section 703(b) were made
on the date of its determination under this paragraph,

(C) if the investigation was completed under subsection (g), 1ssue a
countervailing duty order under section 706(a) effective with respect to
entries of merchandise the liquidation of which was suspended,

(D) if it considers the violation to be intentional, notify the
Commissioner of Customs who shall take appropriate action under
paragraph (2), and

(E) notify the petitioner, interested parties who are or were parties to the
investigation, and the Commission of its action under this paragraph.

(2) INTENTIONAL VIOLATION TO BE PUNISHED BY CIVIL PENALTY.—Any
person who intentionally violates an agreement accepted by the administering
authority under subsection (b) or (c) shall be subject to a civil penalty assessed
in the same amount, in the same manner, and under the same procedure, as the
penalty imposed for a fraudulent violation of section 592(a) of this Act.

(j) DETERMINATION NOT TO TAKE AGREEMENT INTO ACCOUNT.—In making a
final determination under section 705, or in conducting a review under section 751,
in a case in which the administering authority bas terminated a suspension of
investigation under subsection (i)(1), or continued an investigation under subsection
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(g), the Commission and the administering authority shall consider all of the subject
merchandise, without regard to the effect of any agreement under subsection (b) or
(c).

(k) TERMINATION OF INVESTIGATIONS INITIATED BY ADMINISTERING
AUTHORITY.—The administering authority may terminate any investigation initiated
by the administering authority under section 702(a) after providing notice of such
termination to all parties to the investigation.

(1) SPECIAL RULE FOR REGIONAL INDUSTRY INVESTIGATIONS.—

(1) SUSPENSION AGREEMENTS.—If the Commission makes a regional
industry determination under section 771(4)(C), the administering authority
shall offer exporters of the subject merchandise who account for substantially
all exports of that merchandise for sale in the region concerned the opportunity
to enter into an agreement described in subsection (b) or (c).

(2) REQUIREMENTS FOR SUSPENSION AGREEMENTS.——Any agreement
described in paragraph (1) shall be subject to all the requirements imposed
under this section for other agreements under subsection (b) or (c), except that
if the Commission makes a regional industry determination described in
paragraph (1) in the final affirmative determination under section 705(b) but
not in the preliminary affirmative determination under section 703(a), any
agreement described in paragraph (1) may be accepted within 60 days after the
countervailing duty order is published under section 706.

(3) EFFECT OF SUSPENSION AGREEMENT ON COUNTERVAILING DUTY ORDER.—
If an agreement described in paragraph (1) is accepted after the countervailing
duty order is published, the administering authority shall rescind the order,
refund any cash deposit and release any bond or other security deposited under
section 703(d)(1)(B), and instruct the Customs Service that entries of the
subject merchandise that were made during the period that the order was in
effect shall be liquidated without regard to countervailing duties.

SEC. 705. FINAL DETERMINATIONS. [19 U.S.C. 1671d]

(a) FINAL DETERMINATIONS BY ADMINISTERING AUTHORITY.—

(1) IN GENERAL—Within 75 days after the date of the preliminary
determination under section 703(b), the administering authority shall make a
final determination of whether or not a countervailable subsidy is being
provided with respect to the subject merchandise; except that when an
investigation under this subtitle is initiated simultaneously with an investigation
under subtitle B, which involves imports of the same class or kind of
merchandise from the same or other countries, the administering authority, if
requested by the petitioner, shall extend the date of the final determination
under this paragraph to the date of the final determination of the administering
authority in such investigation initiated under subtitle B.

(2) CRITICAL CIRCUMSTANCES DETERMINATIONS.—If the final determination
of the administering authority is affirmative, then that determination, in any



- 578 -

investigation in which the presence of critical circumstances has been alleged
under section 703(e), shall also contain a finding as to whether—
(A) the countervailable subsidy is inconsistent with the Subsidies
Agreement, and
(B) there have been massive imports of the subject merchandise over a
relatively short period.
Such findings may be affirmative even though the preliminary determination
under section 703(e)(1) was negative.

(3) DE MINIMIS COUNTERVAILABLE SUBSIDY.—In making a determination
under this subsection, the administering authority shall disregard any
countervailable subsidy that is de minimis as defined in section 703(b)(4).

(b) FINAL DETERMINATION BY COMMISSION.—
(1) IN GENERAL.—The Commission shall make a final determination of
whether—
(A) an industry in the United States—
(i) is materially injured, or
(ii) is threatened with material injury, or
(B) the establishment of an industry in the United States is materially
retarded,
by reason of imports, or sales (or the likelihood of sales) for importation, of the
merchandise with respect to which the administering authority has made an
affirmative determination under subsection (a). If the Commission determines
that imports of the subject merchandise are negligible, the investigation shall be
terminated.

(2) PERIOD FOR INJURY DETERMINATION FOLLOWING AFFIRMATIVE
PRELIMINARY DETERMINATION BY ADMINISTERING AUTHORITY.—If the
preliminary determination by the administering authority under section 703(b)
is affirmative, then the Commission shall make the determination required by
paragraph (1) before the later of —

(A) the 120th day after the day on which the administering authority
makes its affirmative preliminary determination under section 703(b), or

(B) the 45th day after the day on which the administering authority
makes its affirmative final determination under subsection (a).

(3) PERIOD FOR INJURY DETERMINATION FOLLOWING NEGATIVE PRELIMINARY
DETERMINATION BY ADMINISTERING AUTHORITY.—If the preliminary
determination by the administering authority under section 703(b) is negative,
and its final determination under subsection (a) is affirmative, then the final
determination by the Commission under this subsection shall be made within
75 days after the date of that affirmative final determination.

(4) CERTAIN ADDITIONAL FINDINGS.—

(A) COMMISSION STANDARD FOR RETROACTIVE APPLICATION.—
(i) IN GENERAL.—If the finding of the administering authority under
subsection (a)(2) is affirmative, then the final determination of the
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Commission shall include a finding as to whether the imports subject
to the affirmative determination under subsection (a)(2) are likely to
undermine seriously the remedial effect of the countervailing duty
order to be issued under section 706.

(ii) FACTORS TO CONSIDER.—In making the evaluation under clause
(i), the Commission shall consider, among other factors it considers
relevant—

(I) the timing and the volume of the imports,

(II) any rapid increase in inventories of the imports, and

(I11) any other circumstances indicating that the remedial effect
of the countervailing duty order will be seriously undermined.

(B) If the final determination of the Commission is that there is no
material injury but that there is threat of material injury, then its
determination shall also include a finding as to whether material injury by
reason of imports of the merchandise with respect to which the
administering authority has made an affirmative determination under
subsection (a) would have been found but for any suspension of
liquidation of entries of that merchandise.

(c) EFFECT OF FINAL DETERMINATIONS.—

(1) EFFECT OF AFFIRMATIVE DETERMINATION BY THE ADMINISTERING
AUTHORITY.—If the determination of the administering authority under
subsection (a) is affirmative, then—

(A) the administering authority shall make available to the Commission
all information upon which such determination was based and which the
Commission considers relevant to its determination, under such
procedures as the administering authority and the Commission may
establish to prevent disclosure, other than with the consent of the party
providing it or under protective order, of any information to which
confidential treatment has been given by the administering authority,

(B)(i) the administering authority shall—

() determine an estimated individual countervailable subsidy
rate for each exporter and producer individually investigated,
and, in accordance with paragraph (5), an estimated all-others
rate for all exporters and producers not individually investigated
and for new exporters and producers within the meaning of
section 751(a)(2)(B), or

(D if section 777A(e)(2)(B) applies, determine a single
estimated country-wide subsidy rate, applicable to all exporters
and producers,

(ii) shall order the posting of a cash deposit, bond, or other security,
as the administering authority deems appropriate, for each entry of the
subject merchandise in an amount based on the estimated individual
countervailable subsidy rate, the estimated all-others rate, or the
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estimated country-wide subsidy rate, whichever is applicable, and

(C) in cases where the preliminary determination by the administering
authority under section 703(b) was negative, the administering authority
shall order the suspension of liquidation under paragraph (2) of section
703(d).

(2) ISSUANCE OF ORDER; EFFECT OF NEGATIVE DETERMINATION.—If the
determinations of the administering authority and the Commission under
subsections (a)(1) and (b)(1) are affirmative, then the administering authority
shall issue a countervailing duty order under section 706(a). If either of such
determinations is negative, the investigation shall be terminated upon the
publication of notice of that negative determination and the administering
authority shall—

(A) terminate the suspension of liquidation under section 703(d)(2), and

(B) release any bond or other security and refund any cash deposit
required under section 703(d)(1)(B).

(3) EFFECT OF NEGATIVE DETERMINATIONS UNDER SUBSECTIONS (a)(2) AND
(b)(4)(a)—If the determination of the administering authority or the
Commission under subsection (a)(2) and (b)(4)(A), respectively, is negative,
then the administering authority shall—

(A) terminate any retroactive suspension of liquidation required under
paragraph (4) or section 703(e)(2), and

(B) release any bond or other security, and refund any cash deposit
required, under section 703(b)(1)(B) with respect to entries of the
merchandise the liquidation of which was suspended retroactively under
section 703(e)(2).

(4) EFFECT OF AFFIRMATIVE DETERMINATION UNDER SUBSECTION (a)2)—If
the determination of the administering authority under subsection (a)(2) is
affirmative, then the administering authority shall—

(A) in cases where the preliminary determinations by the administering
authority under sections 703(b) and 703(e)(1) were both affirmative,
continue the retroactive suspension of liquidation and the posting ofa cash
deposit, bond, or other security previously ordered under section
703(e)(2);

(B) in cases where the preliminary determination by the administering
authority under section 703(b) was affirmative, but the preliminary
determination under section 703(e)(1) was negative, shall modify any
suspension of liquidation and security requirement previously ordered
under section 703(d) to apply to unliquidated entries of merchandise
entered, or withdrawn from warehouse, for consumption on or after the
date which is 90 days before the date on which suspension of liquidation
was first ordered; or

(C) in cases where the preliminary determination by the administering
authority under section 703(b) and was negative, shall apply any
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suspension of liquidation and security requirement ordered under
subsection 705(c)(1)(B) to unliquidated entries of merchandise entered, or
withdrawn from warehouse, for consumption on or after the date which is
90 days before the date on which suspension of liquidation is first ordered.
(5) METHOD FOR DETERMINING THE ALL-OTHERS RATE AND THE COUNTRY-

WIDE SUBSIDY RATE.—

(A) ALL-OTHERS RATE.—

(i) GENERAL RULE.—For purposes of this subsection and section
703(d), the all-others rate shall be an amount equal to the weighted
average countervailable subsidy rates established for exporters and
producers individually investigated, excluding any zero and de
minimis countervailable subsidy rates, and any rates determined
entirely under section 776.

(if) EXCEPTION.—If the countervailable subsidy rates established
for all exporters and producers individually investigated are zero or
de minimis rates, or are determined entirely under section 776, the
administering authority may use any reasonable method to establish
an all-others rate for exporters and producers not individually
investigated, including averaging the weighted average
countervailable subsidy rates determined for the exporters and
producers individually investigated.

(B) COUNTRY-WIDE SUBSIDY RATE.—The administering authority may
calculate a single country-wide subsidy rate, applicable to all exporters
and producers, if the administering authority limits its examination
pursuant to section 777A(e)(2)(B). The estimated country-wide rate
determined under section 703(d)(1)(A)(ii) or paragraph (1)(B)(1)(II) of
this subsection shall be based on industry-wide data regarding the use of
subsidies determined to be countervailable.

(d) PUBLICATION OF NOTICE OF DETERMINATIONS.—Whenever the administering
authority or the Commission makes a determination under this section, it shall
notify the petitioner, other parties to the investigation, and the other agency of its
determination and of the facts and conclusions of law upon which the determination
is based, and it shall publish notice of its determination in the Federal Register.

(¢) CORRECTION OF MINISTERIAL ERRORS.—The administering authority shall
establish procedures for the correction of ministerial errors in final determinations
within a reasonable time after the determinations are issued under this section. Such
procedures shall ensure opportunity for interested parties to present their views
regarding any such errors. As used in this subsection, the term “ministerial error”
includes errors in addition, subtraction or other arithmetic function, clerical errors
resulting from inaccurate copying, duplication, or the like, and any other type of
unintentional error which the administering authority considers ministerial.

SEC. 706. ASSESSMENT OF DUTY. [19 U.S.C. 1671¢]
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(a) PUBLICATION OF COUNTERVAILING DUTY ORDER.—Within 7 days after being
notified by the Commission of an affirmative determination under section 705(b),
the administering authority shall publish a countervailing duty order which—

(1) directs customs officers to assess a countervailing duty equal to the
amount of the net countervailable subsidy determined or estimated to exist,
within 6 months after the date on which the administering authority receives
satisfactory information upon which the assessment may be based, but in no
event later than 12 months after the end of the annual accounting period of the
manufacturer or exporter within which the merchandise is entered, or
withdrawn from warehouse, for consumption,

(2) includes a description of the subject merchandise, in such detail as the
administering authority deems necessary, and

(3) requires the deposit of estimated countervailing duties pending
liquidation of entries of merchandise at the same time as estimated normal
customs duties on that merchandise are deposited.

(b) IMPOSITION OF DUTIES.—

(1) GENERAL RULE.—If the Commission, in its final determination under
section 705(b), finds material injury or threat of material injury which, but for
the suspension of liquidation under section 703(d)(2), would have led to a
finding of material injury, then entries of the merchandise subject to the
countervailing duty order, the liquidation of which has been suspended under
section 703(d)(2), shall be subject to the imposition of countervailing duties
under section 701(a).

(2) SPECIAL RULE.—If the Commission, in its final determination under
section 705(b), finds threat of material injury, other than threat of material
injury described in paragraph (1), or material retardation of the establishment
of an industry in the United States, then merchandise subject to a
countervailing duty order which is entered, or withdrawn from warehouse, for
consumption on or after the date of publication of notice of an affirmative
determination of the Commission under section 705(b) shall be subject to the
imposition of countervailing duties under section 701(a), and the administering
authority shall release any bond or other security, and refund any cash deposit
made, to secure the payment of countervailing duties with respect to entries of
the merchandise entered, or withdrawn from warehouse, for consumption
before that date.

(c) SPECIAL RULE FOR REGIONAL INDUSTRIES.—

(1) IN GENERAL.—In an investigation under this subtitle in which the
Commission makes a regional industry determination under section 771(4)(C),
the administering authority shall, to the maximum extent possible, direct that
duties be assessed only on the subject merchandise of the specific exporters or
producers that exported the subject merchandise for sale in the region
concerned during the period of investigation.
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(2) EXCEPTION FOR NEW EXPORTERS AND PRODUCERS.—After publication of
the countervailing duty order, if the administering authority finds that a new
exporter or producer is exporting the subject merchandise for sale in the region
concerned, the administering authority shall direct that duties be assessed on
the subject merchandise of the new exporter or producer consistent with the
provisions of section 751(a)(2)(B).

SEC. 707. TREATMENT OF DIFFERENCE BETWEEN DEPOSIT OF ESTIMATED
COUNTERVAILING DUTY AND FINAL ASSESSED DUTY UNDER COUNTERVAILING
DUTY ORDER. [19 U.S.C. 1671f]

(a) DepoSIT OF ESTIMATED COUNTERVAILNG DUTY UNDER SECTION
703(d)(1)(B).—If the amount of a cash deposit, or the amount of any bond or other
security, required as security for an estimated countervailing duty under section
703(d)(1)(B) is different from the amount of the countervailing duty determined
under a countervailing duty order issued under section 706, then the difference for
entries of merchandise entered, or withdrawn from warehouse, for consumption
before notice of the affirmative determination of the Commission under section
705(b) is published shall be—

(1) disregarded, to the extent that the cash deposit, bond, or other security is
lower than the duty under the order, or

(2) refunded or released, to the extent that the cash deposit, bond, or other
security is higher than the duty under the order.

(b) DEPOSIT OF ESTIMATED COUNTERVAILING DUTY UNDER SECTION 706(2)(3).—
If the amount of an estimated countervailing duty deposited under section 706(a)(3)
is different from the amount of the countervailing duty determined under a
countervailing duty order issued under section 706, then the difference for entries of
merchandise entered, or withdrawn from warehouse, for consumption after notice of
the affirmative determination of the Commission under section 705(b) is published
shall be—

(1) collected, to the extent that the deposit under section 706(a)(3) is lower
than the duty determined under the order, or

(2) refunded, to the extent that the deposit under section 706(a)(3) is higher
than the duty determined under the order, together with interest as provided by
section 778.

SEC. 708. EFFECT OF DEROGATION OF EXPORT-IMPORT BANK FINANCING. [19
U.S.C. 1671¢g]

Nothing in this title shall be interpreted as superseding the provisions of section
1912 of the Export-Import Bank Act Amendments of 1978, except that in the event
of an assessment of duty based on a derogation under section 706 or action under
section 703(d)(1)(B), the Secretary of the Treasury shall not authorize the Bank to
provide guarantees, insurance and credits to competing United States sellers
pursuant to section 1912 of such Act.

SEC. 709. CONDITIONAL PAYMENT OF COUNTERVAILING DUTY. [19 U.S.C. 1671h]
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(a) IN GENERAL—TFor all entries, or withdrawals from warehouse, for
consumption of merchandise subject to a countervailing duty order on or after the
date of publication of such order, no customs officer may deliver merchandise of
that class or kind to the person by whom or for whose account it was imported
unless that person complies with the requirement of subsection (b) and deposits with
the appropriate customs officer an estimated countervailing duty in an amount
determined by the administering authority.

(b) IMPORTER REQUIREMENTS.—In order to meet the requirements of this
subsection, a person shall—

(1) furnish, or arrange to have furnished, to the appropriate customs officer
such information as the administering authority deems necessary for
ascertaining any countervailing duty to be imposed under this subtitle,

(2) maintain and furnish to the customs officer such records concerning such
merchandise as the administering authority, by regulation, requires, and

(3) pay, or agree to pay on demand, to the customs officer the amount of
countervailing duty imposed under this subtitle on that merchandise.

2. Antidumping Duties

Subtitle B of Title VII (Sections 731-739) of the Tariff Act of 1930, as
amended

[19 U.S.C. 1673-1673h; Public Law 71-361, as amended by Public Law 96-39, Public Law 98-573,
Public Law 99-514, Public Law 100-418, Public Law 100-647, Public Law 103-465, and Public Law
104-295)

SEC. 731. IMPOSITION OF ANTIDUMPING DUTIES
If—

(1) the administering authority determines that a class or kind of foreign
merchandise is being, or is likely to be, sold in the United States at less than its
fair value, and

(2) the Commission determines that—

(A) an industry in the United States—
(i) is materially injured, or
(ii) is threatened with material injury, or
(B) the establishment of an industry in the United States is materially
retarded,
by reason of imports of that merchandise or by reason of sales (or the
likelihood of sales) of that merchandise for importation
then there shall be imposed upon such merchandise an antidumping duty, in
addition to any other duty imposed, in an amount equal to the amount by which the
normal value exceeds the export price (or the constructed export price) for the
merchandise. For purposes of this subsection and section 735(b)(1), a reference to
the sale of foreign merchandise includes the entering into of any leasing
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arrangement regarding the merchandise that is equivalent to the sale of the
merchandise.
SEC. 732. PROCEDURES FOR INITIATING AN ANTIDUMPING DUTY INVESTIGATION.
[19 U.S.C. 1673a]

(a) INITIATION BY ADMINISTERING AUTHORITY.—

(1) IN GENERAL—An antidumping duty investigation shall be initiated
whenever the administering authority determines, from information available to
it, that a formal investigation is warranted into the question of whether the
elements necessary for the imposition of a duty under section 731 exist.

(2) CASES INVOLVING PERSISTENT DUMPING.—

(A) MONITORING.—The administering authority may establish a
monitoring program with respect to imports of a class or kind of
merchandise from any additional supplier country for a period not to
exceed one year if—

(i) more than one antidumping order is in effect with respect to that
class or kind of merchandise;

(ii) in the judgment of the administering authority there is reason to
believe or suspect an extraordinary pattern of persistent injurious
dumping from one or more additional supplier countries; and

(ili) in the judgment of the administering authority this
extraordinary pattern is causing a serious commercial problem for the
domestic industry.

(B) If during the period of monitoring referred to in subparagraph (A),
the administering authority determines that there is sufficient information
to initiate a formal investigation under this subsection regarding an
additional supplier country, the administering authority shall immediately
initiate such an investigation.

(C) DEFINITION.—For purposes of this paragraph, the term “additional
supplier country” means a country regarding which no antidumping
investigation is currently pending, and no antidumping duty order is
currently in effect, with respect to imports of the class or kind of
merchandise covered by subparagraph (A).

(D) EXPEDITIOUS ACTION.—The administering authority and the
Commission, to the extent practicable, shall expedite proceedings under
this subtitle undertaken as a result of a formal investigation initiated under
subparagraph (B).

(b) INITIATION BY PETITION.—

(1) PETITION REQUIREMENTS.—An antidumping proceeding shall be initiated
whenever an interested party described in subparagraph (C), (D), (E), (¥), or
(G) of section 771(9) files a petition with the administering authority, on behalf
of an industry, which alleges the elements necessary for the imposition of the
duty imposed by section 731, and which is accompanied by information
reasonably available to the petitioner supporting those allegations. The petition
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may be amended at such time, and upon such conditions, as the administering
authority and the Commission may permit.

(2) SIMULTANEOUS FILING WITH COMMISSION.—The petitioner shall file a
copy of the petition with the Commission on the same day as itis filed with the
administering authority.

(3) ACTION WITH RESPECT TO PETITIONS —

(A) NOTIFICATION OF GOVERNMENTS.—Upon receipt of a petition filed
under paragraph (1), the administering authority shall notify the
government of any exporting country named in the petition by delivering a
public version of the petition to an appropriate representative of such
country.

(B) ACCEPTANCE OF COMMUNICATIONS.—The administering authority
shall not accept any unsolicited oral or written communication from any
person other than an interested party described in section 771(9) (C), (D),
(E), (F), or (G) before the administering authority makes its decision
whether to initiate an investigation, except as provided in subsection
(c)(4)(D), and except for inquiries regarding the status of the administering
authority's consideration of the petition.

(C) NONDISCLOSURE OF CERTAIN INFORMATION.—The administering
authority and the Commission shall not disclose information with regard to
any draft petition submitted for review and comment before it is filed
under paragraph (1).

(c) PETITION DETERMINATION.—

(1) IN GENERAL.—

(A) TIME FOR INITIAL DETERMINATION.—Except as provided in
subparagraph (B), within 20 days after the date on which a petition is filed
under subsection (b), the administering authority shall—

(i) after examining, on the basis of sources readily available to the
administering authority, the accuracy and adequacy of the evidence
provided in the petition, determine whether the petition alleges the
elements necessary for the imposition of a duty under section 731 and
contains information reasonably available to the petitioner supporting
the allegations, and

(i) determine if the petition has been filed by or on behalf of the
industry.

(B) EXTENSION OF TIME—In any case in which the administering
authority is required to poll or otherwise determine support for the petition
by the industry under paragraph (4)(D), the administering authority may,
in exceptional circumstances, apply subparagraph (A) by substituting “a
maximum of 40 days” for “20 days”.

(C) TIME LIMITS WHERE PETITION INVOLVES SAME MERCHANDISE AS AN
ORDER THAT HAS BEEN REVOKED.—If a petition is filed under this section
with respect to merchandise that was the subject merchandise of—
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(i) an antidumping duty order or finding that was revoked under
section 751(d) in the 24 months preceding the date the petition is
filed, or

(ii) a suspended investigation that was terminated under section
751(d) in the 24 months preceding the date the petition is filed,

the administering authority and the Commission shall, to the maximum
extent practicable, expedite any investigation initiated under this section
with respect to the petition.

(2) AFFIRMATIVE DETERMINATIONS.—If the determinations under clauses (i)
and (ii) of paragraph (1)(A) are affirmative, the administering authority shall
initiate an investigation to determine whether the subject merchandise is being,
or is likely to be, sold in the United States at less than its fair value.

(3) NEGATIVE DETERMINATIONS.—If the determination under clause (i) or (ii)
of paragraph (1)(A) is negative, the administering authority shall dismiss the
petition, terminate the proceeding, and notify the petitioner in writing of the
reasons for the determination.

(4) DETERMINATION OF INDUSTRY SUPPORT.—

(A) GENERAL RULE.—For purposes of this subsection, the administering
authority shall determine that the petition has been filed by or on behalf of
the industry, if—

(i) the domestic producers or workers who support the petition
account for at least 25 percent of the total production of the domestic
like product, and

(ii) the domestic producers or workers who support the petition
account for more than 50 percent of the production of the domestic
like product produced by that portion of the industry expressing
support for or opposition to the petition.

(B) CERTAIN POSITIONS DISREGARDED.—

(i) PRODUCERS RELATED TO FOREIGN PRODUCERS.—In determining
industry support under subparagraph (A), the administering authority
shall disregard the position of domestic producers who oppose the
petition, if such producers are related to foreign producers, as defined
in section 771(4)(B)(ii), unless such domestic producers demonstrate
that their interests as domestic producers would be adversely affected
by the imposition of an antidumping duty order.

(ii) PRODUCERS WHO ARE IMPORTERS.—The administering authority
may disregard the position of domestic producers of a domestic like
product who are importers of the subject merchandise.

(C) SPECIAL RULE FOR REGIONAL INDUSTRIES.—If the petition alleges the
industry is a regional industry, the administering authority shall determine
whether the petition has been filed by or on behalf of the industry by
applying subparagraph (A) on the basis of production in the region.
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(D) POLLING THE INDUSTRY.—If the petition does not establish support
of domestic producers or workers accounting for more than 50 percent of
the total production of the domestic like product, the administering
authority shall—

(i) poll the industry or rely on other information in order to
determine if there is support for the petition as required by
subparagraph (A), or

(ii) if there is a large number of producers in the industry, the
administering authority may determine industry support for the
petition by using any statistically valid sampling method to poll the
industry.

(E) COMMENTS BY INTERESTED PARTIES.—Before the administering
authority makes a determination with respect to initiating an investigation,
any person who would qualify as an interested party under section 771(9)
if an investigation were initiated, may submit comments or information on
the issue of industry support. After the administering authority makes a
determination with respect to initiating an investigation, the determination
regarding industry support shall not be reconsidered.

(5) DEFINITION OF DOMESTIC PRODUCERS OR WORKERS.—TFor purposes of this
subsection, the term “domestic producers or workers” means those interested
parties who are eligible to file a petition under subsection (b)(1).

(d) NOTIFICATION TO COMMISSION OF DETERMINATION.—The administering
authority shall—

(1) notify the Commission immediately of any determination it makes under
subsection (a) or (c), and

(2) if the determination is affirmative, make available to the Commission
such information as it may have relating to the matter under investigation,
under such procedures as the administering authority and the Commission may
establish to prevent disclosure, other than with the consent of the party
providing it or under protective order, of any information to which confidential
treatment has been given by the administering authority.

(€) INFORMATION REGARDING CRITICAL CIRCUMSTANCES.—If, at any time after
the initiation of an investigation under this subtitle, the administering authority finds
a reasonable basis to suspect that—

(1) there is a history of dumping in the United States or elsewhere of the
subject merchandise, or
(2) the person by whom, or for whose account, the merchandise was
imported knew, or should have known, that the exporter was selling the subject
merchandise at less than its fair value,
the administering authority may request the Commissioner of Customs to compile
information on an expedited basis regarding entrics of the subject merchandise.
Upon receiving such request, the Commissioner of Customs shall collect
information regarding the volume and value of entries of the subject merchandise



- 589 -

and shall transmit such information to the administering authority at such times as
the administering authority shall direct (at least once every 30 days), until a final
determination is made under section 735(a), the investigation is terminated, or the
administering authority withdraws the request.
SEC. 733. PRELIMINARY DETERMINATIONS. [19 U.S.C. 1673b]
(a) DETERMINATION BY COMMISSION OF REASONABLE INDICATION OF INJURY.—
(1) GENERAL RULE—Except in the case of a petition dismissed by the
administering authority under section 732(c)(3), the Commission, within the
time specified in paragraph (2), shall determine, based on the information
available to it at the time of the determination, whether there is a reasonable
indication that—
(A) an industry in the United States—
(i) is materially injured, or
(ii) is threatened with material injury, or
(B) the establishment of an industry in the United States is materially
retarded,
by reason of imports of the subject merchandise and that imports of the subject
merchandise are not negligible. If the Commission finds that imports of the
subject merchandise are negligible or otherwise makes a negative
determination under this paragraph, the investigation shall be terminated.
(2) TIME FOR COMMISSION DETERMINATION.-—The Commission shall make
the determination described in paragraph (1)—

(A) in the case of a petition filed under section 732(b)}—

(i) within 45 days after the date on which the petition is filed, or

(ii) if the time has been extended pursuant to section 732(c)(1)(B),
within 25 days after the date on which the Commission receives
notice from the administering authority of initiation of the
investigation, and

(B) in the case of an investigation initiated under section 732(a), within
45 days after the date on which the Commission receives notice from the
administering authority that an investigation has been initiated under such
section.

(b) PRELIMINARY DETERMINATION BY ADMINISTERING AUTHORITY.—
(1) PERIOD OF ANTIDUMPING DUTY INVESTIGATION.—

(A) IN GENERAL.—Except as provided in subparagraph (B), within 140
days after the date on which the administering authority initiates an
investigation under section 732(c), or an investigation is initiated under
section 732(a), but not before an affirmative determination by the
Commission under subsection (a) of this section, the administering
authority shall make a determination, based upon the information available
to it at the time of the determination, of whether there is a reasonable basis
to believe or suspect that the merchandise is being sold, or is likely to be
sold at less than fair value.
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(B) IF CERTAIN SHORT LIFE CYCLE MERCHANDISE INVOLVED.—If a
petition filed under section 732(b), or an investigation initiated under
section 732(a), concerns short life cycle merchandise that is included in a
product category established under section 739(a), subparagraph (A) shall
be applied—

(i) by substituting “100 days” for “140 days” if manufacturers that
are second offenders account for a significant proportion of the
merchandise under investigation, and

(ii) by substituting “80 days” for “140 days” if manufacturers that
are multiple offenders account for a significant proportion of the
merchandise under investigation.

(C) DEFINITIONS OF OFFENDERS.—For purposes of subparagraph (B)—

(i) the term “second offender” means a manufacturer that is
specified in 2 affirmative dumping determinations (within the
meaning of section 739) as the manufacturer of short life cycle
merchandise that is—

(I) specified in both such determinations, and
(I1) within the scope of the product category referred to in
subparagraph (B).

(i) the term “multiple offender” means a manufacturer that is
specified in 3 or more affirmative dumping determinations (within the
meaning of section 739) as the manufacturer of short life cycle
merchandise that is—

(I) specified in each of such determinations, and
(II) within the scope of the product category referred to in
subparagraph (B).

(2) PRELIMINARY DETERMINATION UNDER WAIVER OF VERIFICATION.-—Within
75 days after the initiation of an investigation, the administering authority shall
cause an official designated for such purpose to review the information
concerning the case received during the first 60 days of the investigation, and,
if there appears to be sufficient information available upon which the
preliminary determination can reasonably be based, to disclose to the petitioner
and any interested party, then a party to the proceedings that requests such
disclosure, all available non-confidential information and all other information
which is disclosed pursuant to section 777. Within 3 days (not counting
Saturdays, Sundays, or legal public holidays) after such disclosure, the
petitioner and each party which is an interested party described in subparagraph
(O), (D), (E), (F), or (G) of section 771(9) to whom such disclosure was made
may furnish to the administering authority an irrevocable written waiver of
verification of the information received by the authority, and an agreement that
it is willing to have a preliminary determination made on the basis of the record
then available to the authority. If a timely waiver and agreement have been
received from the petitioner and each party which is an interested party
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described in subparagraph (C), (D), (E), (F), or (G) of section 771(9) to whom
the disclosure was made, and the authority finds that sufficient information is
then available upon which the preliminary determination can reasonably be
based, a preliminary determination shall be made within 90 days after the
initiation of the investigation on the basis of the record established during the
first 60 days after the investigation was initiated.

(3) DE MINIMIS DUMPING MARGIN.—In making a determination under this
subsection, the administering authority shall disregard any weighted average
dumping margin that is de minimis. For purposes of the preceding sentence, a
weighted average dumping margin is de minimis if the administering authority
determines that it is less than 2 percent ad valorem or the equivalent specific
rate for the subject merchandise.

(c) EXTENSION OF PERIOD IN EXTRAORDINARILY COMPLICATED CASES.—

(1) IN GENERAL—If—

(A) the petitioner makes a timely request for an extension of the period
within which the determination must be made under subsection (b)(1), or
(B) the administering authority concludes that the parties concerned are
cooperating and determines that—
(i) the case is extraordinarily complicated by reason of—
(I) the number and complexity of the transactions to be
investigated or adjustments to be considered,

(I1) the novelty of the issues presented, or

(I11) the number of firms whose activities must be investigated,
and
(i) additional time is necessary to make the preliminary
determination,

then the administering authority may postpone making the preliminary
determination under subsection (b)(1) until not later than the 190th day
after the date on which the administering authority initiates an
investigation under section 732(c), or an investigation is initiated under
section 732(a). No extension of a determination date may be made under
this paragraph for any investigation in which a determination date
provided for in subsection (b)(1)(B) applies unless the petitioner submits
written notice to the administering authority of its consent to the extension.

(2) NOTICE OF POSTPONEMENT.—The administering authority shall notify the
parties to the investigation, not later than 20 days before the date on which the
preliminary determination would otherwise be required under subsection
(b)(1), if it intends to postpone making the preliminary determination under
paragraph (1). The notification shall include an explanation of the reasons for
the postponement, and notice of the postponement shall be published in the
Federal Register.
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(d) EFFECT OF DETERMINATION BY THE ADMINISTERING AUTHORITY.—If the
preliminary determination of the administering authority under subsection (b} is
affirmative, the administering authority—

(1)(A) shall—

(i) determine an estimated weighted average dumping margin for
each exporter and producer individually investigated, and
(ii) determine, in accordance with section 735(c)(5), an estimated
all-others rate for all exporters and producers not individually
investigated, and
(B) shall order the posting of a cash deposit, bond, or other security, as
the administering authority deems appropriate, for each entry of the
subject merchandise in an amount based on the estimated weighted
average dumping margin or the estimated all-others rate, whichever is
applicable,

(2) shall order the suspension of liquidation of all entries of merchandise
subject to the determination which are entered, or withdrawn from warehouse,
for consumption on or after the later of—

(A) the date on which notice of the determination is published in the
Federal Register, or

(B) the date that is 60 days after the date on which notice of the
determination to initiate the investigation is published in the Federal
Register, and

(3) shall make available to the Commission all information upon which such
determination was based and which the Commission considers relevant to its
injury determination, under such procedures as the administering authority and
the Commission may establish to prevent disclosure, other than with the
consent of the party providing it or under protective order, of any information
to which confidential treatment has been given by the administering authority.
The instructions of the administering authority under paragraphs (1) and (2) may
not remain in effect for more than 4 months, except that the administering authority
may, at the request of exporters representing a significant proportion of exports of
the subject merchandise, extend that 4-month period to not more than 6 months.
(e) CRITICAL CIRCUMSTANCES DETERMINATIONS.—

(1) IN GENERAL.—If a petitioner alleges critical circumstances in its
original petition, or by amendment at any time more than 20 days before
the date of a final determination by the administering authority, then the
administering authority shall promptly (at any time after the initiation of
the investigation under this subtitle) determine, on the basis of the
information available to it at that time, whether there is a reasonable basis
to believe or suspect that—

(A)(i) there is a history of dumping and material injury by reason of
dumped imports in the United States or elsewhere of the subject
merchandise, or
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(ii) the person by whom, or for whose account, the merchandise
was imported knew or should have known that the exporter was
selling the subject merchandise at less than its fair value and that there
was likely to be material injury by reason of such sales, and

(B) there have been massive imports of the subject merchandise over a
relatively short period.

The administering authority shall be treated as having made an affirmative
determination under subparagraph (A) in any investigation to which subsection
(b)(1)(B) is applied.

(2) SUSPENSION OF LIQUIDATION.—If the determination of the administering
authority under paragraph (1) is affirmative, then any suspension of liquidation
ordered under subsection (d)(2) shall apply, or, if notice of such suspension of
liquidation is already published, be amended to apply, to unliquidated entries
of merchandise entered, or withdrawn from warehouse, for consumption on or
after the later of—

(A) the date which is 90 days before the date on which the suspension of
liquidation was first ordered, or

(B) the date on which notice of the determination to initiate the
investigation is published in the Federal Register.

(f) NOTICE OF DETERMINATION.—Whenever the Commission or the administering
authority makes a determination under this section, the Commission or the
administering authority, as the case may be, shall notify the petitioner, and other
parties to the investigation, and the Commission or the administering authority
(whichever is appropriate) of its determination. The administering authority shall
include with such notification the facts and conclusions on which its determination
is based. Not later than 5 days after the date on which the determination is required
to be made under subsection (2)(2), the Commission shall transmit to the
administering authority the facts and conclusions on which its determination is
based.

SEC. 734. TERMINATION OR SUSPENSION OF INVESTIGATION. [19 U.S.C. 1673c]

(a) TERMINATION OF INVESTIGATION UPON WITHDRAWAL OF PETITION.—

(1) IN GENERAL.—

(A) WITHDRAWAL OF PETITION.—Except as provided in paragraphs (2)
and (3), an investigation under this subtitle may be terminated by either the
administering authority or the Commission, after notice to all parties to the
investigation, upon withdrawal of the petition by the petitioner or by the
administering authority if the investigation was initiated under section
732(a).

(B) REFILING OF PETITION.—If, within 3 months after the withdrawal of a
petition under subparagraph (A), a new petition is filed seeking the
imposition of duties on both the subject merchandise of the withdrawn
petition and the subject merchandise from another country, the
administering authority and the Commission may use in the investigation
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initiated pursuant to the new petition any records compiled in an
investigation conducted pursuant to the withdrawn petition. This
subparagraph applies only with respect to the first withdrawal of a petition.

(2) SPECIAL RULES FOR QUANTITATIVE RESTRICTION AGREEMENTS.—

(A) IN GENERAL—Subject to subparagraphs (B) and (C), the
administering authority may not terminate an investigation under
paragraph (1) by accepting an understanding or other kind of agreement to
limit the volume of imports into the United States of the subject
merchandise unless the administering authority is satisfied that termination
on the basis of that agreement is in the public interest.

(B) PUBLIC INTEREST FACTORS.—In making a decision under
subparagraph (A) regarding the public interest the administering authority
shall take into account—

(i) whether, based upon the relative impact on consumer prices and
the availability of supplies of the merchandise, the agreement would
have a greater adverse impact on United States consumers than the
imposition of antidumping duties;

(ii) the relative impact on the international economic interests of the
United States; and

(iii) the relative impact on the competitiveness of the domestic
industry producing the like merchandise, including any such impact
on employment and investment in that industry.

(C) PRIOR CONSULTATIONS.—Before making a decision under
subparagraph (A) regarding the public interest, the administering authority
shall, to the extent practicable, consult with—

(i) potentially affected consuming industries; and

(ii) potentially affected producers and workers in the domestic
industry producing the like merchandise, including producers and
workers not party to the investigation.

(3) LIMITATION ON TERMINATION BY COMMISSION.—The Commission may
not terminate an investigation under paragraph (1) before a preliminary
determination is made by the administering authority under section 733(b).

(b) AGREEMENTS TO ELIMINATE COMPLETELY SALES AT LESS THAN FAIR VALUE
OR TO CEASE EXPORTS OF MERCHANDISE.—The administering authority may
suspend an investigation if the exporters of the subject merchandise who account for
substantially all of the imports of that merchandise agree—

(1) to cease exports of the merchandise to the United States within 6 months
after the date on which the investigation is suspended, or

(2) to revise their prices to eliminate completely any amount by which the
normal value of the merchandise which is the subject of the agreement exceeds
the export price (or the constructed export price) of that merchandise.

(c) AGREEMENTS ELIMINATING INJURIOUS EFFECT.—
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(1) GENERAL RULE—If the administering authority determines that
extraordinary circumstances are present in a case, it may suspend an
investigation upon the acceptance of an agreement to revise prices from
exporters of the subject merchandise who account for substantially all of the
imports of that merchandise into the United States, if the agreement will
eliminate completely the injurious effect of exports to the United States of that

merchandise and if—

(A) the suppression or undercutting of price levels of domestic products
by imports of that merchandise will be prevented, and

(B) for each entry of each exporter the amount by which the estimated
normal value exceeds the export price (or the constructed export price)
will not exceed 15 percent of the weighted average amount by which the
estimated normal value exceeded the export price (or the constructed
export price) for all less-than-fair-value entries of the exporter examined
during the course of the investigation.

(2) DEFINITION OF EXTRAORDINARY CIRCUMSTANCES.—

(A) EXTRAORDINARY CIRCUMSTANCES.—For purposes of this
subsection, the term “extraordinary circumstances” means circumstances
in which—

(i) suspension of an investigation will be more beneficial to the
domestic industry than continuation of the investigation, and
(ii) the investigation is complex.

(B) CompLEX.—For purposes of this paragraph, the term “complex”
means—

(i) there are a large number of transactions to be investigated or
adjustments to be considered,

(i) the issues raised are novel, or

(iii) the number of firms involved is large.

(d) ADDITIONAL RULES AND CONDITIONS.—The administering authority may not
accept an agreement under subsection (b) or (c) unless—

(1) it is satisfied that suspension of the investigation is in the public interest,

and

(2) effective monitoring of the agreement by the United States is practicable.

Where practicable, the administering authority shall provide to the exporters who
would have been subject to the agreement the reasons for not accepting the
agreement and, to the extent possible, an opportunity to submit comments thereon.
(€) SUSPENSION OF INVESTIGATION PROCEDURE.—Before an investigation may be
suspended under subsection (b) or (c) the administering authority shall—

(1) notify the petitioner of, and consult with the petitioner concerning, its
intention to suspend the investigation, and notify other parties to the
investigation and the Commission not less than 30 days before the date on
which it suspends the investigation,

(2) provide a copy of the proposed agreement to the petitioner at the time of
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the notification, together with an explanation of how the agreement will be
carried out and enforced, and of how the agreement will meet the requirements
of subsections (b) and (d) or (¢) and (d), and

(3) permit all interested parties described in section 771(9) to submit
comments and information for the record before the date on which notice of
suspension of the investigation is published under subsection (f)(1)(A).

(f) EFFECTS OF SUSPENSION OF INVESTIGATION.—

(1) IN GENERAL.—If the administering authority determines to suspend an
investigation upon acceptance of an agreement described in subsection (b) or
(c), then—

(A) it shall suspend the investigation, publish notice of suspension of the
investigation, and issue an affirmative preliminary determination under
section 733(b) with respect to the subject merchandise, unless it has
previously issued such a determination in the same investigation,

(B) the Commission shall suspend any investigation it is conducting
with respect to that merchandise, and

(C) the suspension of investigation shall take effect on the day on which
such notice is published.

(2) LIQUIDATION OF ENTRIES.—

(A) CESSATION OF EXPORTS; COMPLETE ELIMINATION OF DUMPING
MARGIN.—If the agreement accepted by the administering authority is an
agreement described in subsection (b), then—

(i) notwithstanding the affirmative preliminary determination
required under paragraph (1)(A), the liquidation of entries of subject
merchandise shall not be suspended under section 733(d)(2),

(ii) if the liquidation of entries of such merchandise was suspended
pursuant to a previous affirmative preliminary determination in the
same case with respect to such merchandise, that suspension of
liquidation shall terminate, and

(iii) the administering authority shall refund any cash deposit and
release any bond or other security deposited under section
733(d)(1)(B).

(B) OTHER AGREEMENTS.—If the agreement accepted by the
administering authority is an agreement described in subsection (c), the
liquidation of entries of the subject merchandise shall be suspended under
section 733(d)(2), or, if the liquidation of entries of such merchandise was
suspended pursuant to a previous affirmative preliminary determination in
the same case, that suspension of liquidation shall continue in effect,
subject to subsection (h)(3), but the security required under section
733(d)(1)(B) may be adjusted to reflect the effect of the agreement.

(3) WHERE INVESTIGATION IS CONTINUED.—If, pursuant to subsection (g), the
administering authority and the Commission continue an investigation in which
an agreement has been accepted under subsection (b) or (c), then—
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(A) if the final determination by the administering authority or the
Commission under section 735 is negative, the agreement shall have no
force or effect and the investigation shall be terminated, or

(B) if the final determinations by the administering authority and the
Commission under such section are affirmative, the agreement shall
remain in force, but the administering authority shall not issue an
antidumping duty order in the case so long as—

(i) the agreement remains in force,

(ii) the agreement continues to meet the requirements of subsections
(b) and (d), or (c) and (d), and

(iii) the parties to the agreement carry out their obligations under
the agreement in accordance with its terms.

(g) INVESTIGATION TO BE CONTINUED UPON REQUEST.—If the administering
authority, within 20 days after the date of publication of the notice of suspension of
an investigation, receives a request for the continuation of the investigation from—

(1) an exporter or exporters accounting for a significant proportion of
exports to the United States of the subject merchandise, or

(2) an interested party described in subparagraph (C), (D), (E), (F), or (G) of
section 771(9) which is a party to the investigation,

then the administering authority and the Commission shall continue the
investigation.

(h) REVIEW OF SUSPENSION.—

(1) IN GENERAL—Within 20 days after the suspension of an investigation
under subsection (c), an interested party which is a party to the investigation
and which is described in subparagraph (C), (D), (E), (F), or (G) of section
771(9) may, by petition filed with the Commission and with notice to the
administering authority, ask for a review of the suspension.

(2) COMMISSION INVESTIGATION.—Upon receipt of a review petition under
paragraph (1), the Commission shall, within 75 days after the date on which the
petition is filed with it, determine whether the injurious effect of imports of the
subject merchandise is eliminated completely by the agreement. If the
Commission's determination under this subsection is negative, the investigation
shall be resumed on the date of publication of notice of such determination as if
the affirmative preliminary determination under section 733(b) had been made
on that date.

(3) SUSPENSION OF LIQUIDATION TO CONTINUE DURING REVIEW PERIOD.—The
suspension of liquidation of entries of the subject merchandise shall terminate
at the close of the 20-day period beginning on the day after the date on which
notice of suspension of the investigation is published in the Federal Register,
or, if a review petition is filed under paragraph (1) with respect to the
suspension of the investigation, in the case of an affirmative determination by
the Commission under paragraph (2), the date on which notice of an affirmative
determination by the Commission is published. If the determination of the
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Commission under paragraph (2) is affirmative, then the administering
authority shall—

(A) terminate the suspension of liquidation under section 733(d)(2), and

(B) release any bond or other security, and refund any cash deposit,
required under section 733(d)(1)(B).

(i) VIOLATION OF AGREEMENT.—

(1) IN GENERAL~If the administering authority determines that an
agreement accepted under subsection (b) or (c) is being, or has been, violated,
or no longer meets the requirements of such subsection (other than the
requirement, under subsection (c)(1), of elimination of injury) and subsection
(d), then, on the date of publication of its determination it shall—

(A) suspend liquidation under section 733(d)(2) of unliquidated entries
of the merchandise made on the later of—

(i) the date which is 90 days before the date of publication of the
notice of suspension of liquidation, or

(ii) the date on which the merchandise, the sale or export to the
United States of which was in violation of the agreement, or under an
agreement which no longer meets the requirements of subsections (b)
and (d) or (c) and (d), was first entered, or withdrawn from
warehouse, for consumption,

(B) if the investigation was not completed, resume the investigation as if
its affirmative preliminary determination were made on the date of its
determination under this paragraph,

(C) if the investigation was completed under subsection (g), issue an
antidumping duty order under section 736(a) effective with respect to
entries of merchandise liquidation of which was suspended,

(D) if it considers the violation to be intentional, notify the
Commissioner of Customs who shall take appropriate action under
paragraph (2), and

(E) notify the petitioner, interested parties who are or were parties to the
investigation, and the Commission of its action under this paragraph.

(2) INTENTIONAL VIOLATION TO BE PUNISHED BY CIVIL PENALTY.—Any
person who intentionally violates an agreement accepted by the administering
authority under subsection (b) or (c) shall be subject to a civil penalty assessed
in the same amount, in the same manner, and under the same procedures, as the
penalty imposed for a fraudulent violation of section 592(a) of this Act.

(j) DETERMINATION NOT TO TAKE AGREEMENT INTO ACCOUNT.—In making a
final determination under section 735, or in conducting a review under section 751,
in a case in which the administering authority has terminated a suspension of
investigation under subsection (i)(1), or continued an investigation under subsection
(g), the Commission and the administering authority shall consider all of the subject
merchandise, without regard to the effect of any agreement under subsection (b) or

(c).
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(k) TERMINATION OF INVESTIGATION INITIATED BY ADMINISTERING
AUTHORITY.—The administering authority may terminate any investigation initiated
by the administering authority under section 732(a) after providing notice of such
termination to all parties to the investigation.

(1) SPECIAL RULE FOR NONMARKET ECONOMY COUNTRIES.—

(1) IN GENERAL.—The administering authority may suspend an investigation
under this subtitle upon acceptance of an agreement with a nonmarket economy
country to restrict the volume of imports into the United States of the
merchandise under investigation only if the administering authority determines
that—

(A) such agreement satisfies the requirements of subsection (d), and
(B) will prevent the suppression or undercutting of price levels of
domestic products by imports of the merchandise under investigation.

(2) FAILURE OF AGREEMENTS.—If the administering authority determines
that an agreement accepted under this subsection no longer prevents the
suppression or undercutting of domestic prices of merchandise manufactured in
the United States, the provisions of subsection (i) shall apply.

(m) SPECIAL RULE FOR REGIONAL INDUSTRY INVESTIGATIONS.—

(1) SUSPENSION AGREEMENTS.—If the Commission makes a regional
industry determination under section 771(4)(C), the administering authority
shall offer exporters of the subject merchandise who account for substantially
all exports of that merchandise for sale in the region concerned the opportunity
to enter into an agreement described in subsection (b), (c), or (1).

(2) REQUIREMENTS FOR SUSPENSION AGREEMENTS.—Any agreement
described in paragraph (1) shall be subject to all the requirements imposed
under this section for other agreements under subsection (b), (c), or (1), except
that if the Commission makes a regional industry determination described in
paragraph (1) in the final affirmative determination under section 735(b) but
not in the preliminary affirmative determination under section 733(a), any
agreement described in paragraph (1) may be accepted within 60 days after the
antidumping order is published under section 736.

(3) EFFECT OF SUSPENSION AGREEMENT ON ANTIDUMPING DUTY ORDER.—If
an agreement described in paragraph (1) is accepted after the antidumping duty
order is published, the administering authority shall rescind the order, refund
any cash deposit and release any bond or other security deposited under section
733(d)(1)(B), and instruct the Customs Service that entries of the subject
merchandise that were made during the period that the order was in effect shall
be liquidated without regard to antidumping duties.

SEC. 735. FINAL DETERMINATIONS. [19 U.S.C. 1673d]

(a) FINAL DETERMINATIONS BY ADMINISTERING AUTHORITY.—

(1) GENERAL RULE—Within 75 days after the date of its preliminary
determination under section 733(b), the administering authority shall make a
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final determination of whether the subject merchandise is being, or is likely to
be, sold in the United States at less than its fair value.

(2) EXTENSION OF PERIOD FOR DETERMINATION.—The administering
authority may postpone making the final determination under paragraph (1)
until not later than the 135th day after the date on which it published notice of
its preliminary determination under section 733(b) if a request in writing for
such a postponement is made by—

(A) exporters who account for a significant proportion of exports of the
merchandise which is the subject of the investigation, in a proceeding in
which the preliminary determination by the administering authority under
section 733(b) was affirmative, or

(B) the petitioner, in a proceeding in which the preliminary
determination by the administering authority under section 733(b) was
negative.

(3) CRITICAL CIRCUMSTANCES DETERMINATIONS.—If the final determination
of the administering authority is affirmative, then that determination, in any
investigation in which the presence of critical circumstances has been alleged
under section 733(e), shall also contain a finding of whether—

(A)(i) there is a history of dumping and material injury by reason of
dumped imports in the United States or elsewhere of the subject
merchandise, or

(i) the person by whom, or for whose account, the merchandise
was imported, knew or should have known that the exporter was
selling the subject merchandise at less than its fair value and that there
would be material injury by reason of such sales, and

(B) there have been massive imports of the subject merchandise over a
relatively short period.

Such findings may be affirmative even though the preliminary determination
under section 733(e)(1) was negative.

(4) DE MINIMIS DUMPING MARGIN.—In making a determination under this
subsection, the administering authority shall disregard any weighted average
dumping margin that is de minimis as defined in section 733(b)(3).

{(b) FINAL DETERMINATION BY COMMISSION.—

(1) IN GENERAL—The Commission shall make a final determination of
whether—

(A) an industry in the United States—

(i) is materially injured, or

(i) is threatened with material injury, or

(B) the establishment of an industry in the United States is materially
retarded,

by reason of imports, or sales (or the likelihood of sales) for importation, ofthe
merchandise with respect to which the administering authority has made an
affirmative determination under subsection (a)(1). If the Commission



- 601 -

determines that imports of the subject merchandise are negligible, the
investigation shall be terminated.

(2) PERIOD FOR INJURY DETERMINATION FOLLOWING AFFIRMATIVE
PRELIMINARY DETERMINATION BY ADMINISTERING AUTHORITY.—If the
preliminary determination by the administering authority under section 733(b)
is affirmative, then the Commission shall make the determination required by
paragraph (1) before the later of—

(A) the 120th day after the day on which the administering authority
makes its affirmative preliminary determination under section 733(b), or

(B) the 45th day after the day on which the administering authority
makes its affirmative final determination under subsection (a).

(3) PERIOD FOR INJURY DETERMINATION FOLLOWING NEGATIVE PRELIMINARY
DETERMINATION BY ADMINISTERING AUTHORITY.—If the preliminary
determination by the administering authority under section 733(b) is ne gative,
and its final determination under subsection (a) is affirmative, then the final
determination by the Commission under this subsection shall be made within
75 days after the date of that affirmative final determination.

(4) CERTAIN ADDITIONAL FINDINGS.—

(A) COMMISSION STANDARD FOR RETROACTIVE APPLICATION.—

(i) IN GENERAL.—If the finding of the administering authority under
subsection (a)(3) is affirmative, then the final determination of the
Commission shall include a finding as to whether the imports subject
to the affirmative determination under subsection (a)(3) are likely to
undermine seriously the remedial effect of the antidumping duty order
to be issued under section 736.

(ii) FACTORS TO CONSIDER.—In making the evaluation under clause
(i), the Commission shall consider, among other factors it considers
relevant —

(I) the timing and the volume of the imports,

(10) a rapid increase in inventories of the imports, and

(IIT) any other circumstances indicating that the remedial effect
of the antidumping order will be seriously undermined.

(B) If the final determination of the Commission is that there is no
material injury but that there is threat of material injury, then its
determination shall also include a finding as to whether material injury by
reason of the imports of the merchandise with respect to which the
administering authority has made an affirmative determination under
subsection (a) would have been found but for any suspension of
liquidation of entries of the merchandise.

(c) EFFECT OF FINAL DETERMINATIONS.—

(1) EFFECT OF AFFIRMATIVE DETERMINATION BY THE ADMINISTERING
AUTHORITY —If the determination of the administering authority under
subsection (a) is affirmative, then—
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(A) the administering authority shail make available to the Commission
all information upon which such determination was based and which the
Commission considers relevant to its determination, under such
procedures as the administering authority and the Commission may
establish to prevent disclosure, other than with the consent of the party
providing it or under protective order, of any information as to which
confidential treatment has been given by the administering authority,

(B)(i) the administering authority shall—

(I) determine the estimated weighted average dumping margin
for each exporter and producer individually investigated, and
(II) determine, in accordance with paragraph (5), the estimated
all-others rate for all exporters and producers not individually
investigated, and
(ii) the administering authority shall order the posting of a cash
deposit, bond, or other security, as the administering authority deems
appropriate, for each entry of the subject merchandise in an amount
based on the estimated weighted average dumping margin or the
estimated all-others rate, whichever is applicable, and

(C) in cases where the preliminary determination by the administering
authority under section 733(b) was negative, the administering authority
shall order the suspension of liquidation under section 733(d)(2).

(2) ISSUANCE OF ORDER; EFFECT OF NEGATIVE DETERMINATION.—If the
determinations of the administering authority and the Commission under
subsections (a)(1) and (b)(1) are affirmative, then the administering authority
shall issue an antidumping duty order under section 736(a). If either of such
determinations is negative, the investigation shall be terminated upon the
publication of notice of that negative determination and the administering
authority shall—

(A) terminate the suspension of liquidation under section 733(d)(2) and

(B) release any bond or other security and refund any cash deposit,
required under section 733(d)(1)(B).

(3) EFFECT OF NEGATIVE DETERMINATIONS UNDER PARAGRAPH (4) OR
SUBSECTIONS (2)(3) AND (b)(4)(a).—If the determination of the administering
authority or the Commission under paragraph (4) or subsection (a)(3) or
(b)(4)(A), respectively, is negative, then the administering authority shall—

(A) terminate any retroactive suspension of liquidation required under
section 733(e)(2), and

(B) release any bond or other security, and refund any cash deposit
required, under section 733(d)(1)(B) with respect to entries of the
merchandise the liquidation of which was suspended retroactively under
section 733(e)(2).
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(4) EFFECT OF AFFIRMATIVE DETERMINATION UNDER SUBSECTION (2)(3).—If
the determination of the administering authority under subsection (a)(3) is
affirmative, then the administering authority shall—

(A) in cases where the preliminary determinations by the administering
authority under sections 733(b) and 733(e)(1) were both affirmative,
continue the retroactive suspension of liquidation and the posting of a cash
deposit, bond, or other security previously ordered under section
733(e)(2);

(B) in cases where the preliminary determination by the administering
authority under section 733(b) was affirmative, but the preliminary
determination under section 733(e)(1) was negative, shall modify any
suspension of liquidation and security requirement previously ordered
under section 733(d) to apply to unliquidated entries of merchandise
entered, or withdrawn from warehouse, for consumption on or after the
date which is 90 days before the date on which suspension of liquidation
was first ordered; or

(C) in cases where the preliminary determination by the administering
authority under section 733(b) was negative, shall apply any suspension of
liquidation and security requirement ordered under subsection
735(c)(1)(B) to unliquidated entries of merchandise entered, or withdrawn
from warehouse, for consumption on or after the date which is 90 days
before the date on which suspension of liquidation is first ordered.

(5) METHOD FOR DETERMINING ESTIMATED ALL-OTHERS RATE.—

(A) GENERAL RULE—For purposes of this subsection and section
733(d), the estimated all-others rate shall be an amount equal to the
weighted average of the estimated weighted average dumping margins
established for exporters and producers individually investigated,
excluding any zero and de minimis margins, and any margins determined
entirely under section 776.

(B) EXCEPTION.—If the estimated weighted average dumping margins
established for all exporters and producers individually investigated are
zero or de minimis margins, or are determined entirely under section 776,
the administering authority may use any reasonable method to establish the
estimated all-others rate for exporters and producers not individually
investigated, including averaging the estimated weighted average
dumping margins determined for the exporters and producers individually
investigated.

(d) PUBLICATION OF NOTICE OF DETERMINATIONS.—Whenever the administering
authority or the Commission makes a determination under this section, it shall
notify the petitioner, other parties to the investigation, and the other agency of its
determination and of the facts and conclusions of law upon which the determination
is based, and it shall publish notice of its determination in the Federal Register.
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(¢) CORRECTION OF MINISTERIAL ERRORS.—The administering authority shall
establish procedures for the correction of ministerial errors in final determinations
within a reasonable time after the determinations are issued under this section. Such
procedures shall ensure opportunity for interested parties to present their views
regarding any such errors. As used in this subsection, the term “ministerial error”
includes errors in addition, subtraction, or other arithmetic function, clerical errors
resulting from inaccurate copying, duplication, or the like, and any other type of
unintentional error which the administering authority considers ministerial.

SEC. 736. ASSESSMENT OF DUTY. [19 U.S.C. 1673¢]

(a) PUBLICATION OF ANTIDUMPING DUTY ORDER.—Within 7 days after being
notified by the Commission of an affirmative determination under section 735(b),
the administering authority shall publish an antidumping duty order which—

(1) directs customs officers to assess an antidumping duty equal to the
amount by which the normal value of the merchandise exceeds the export price
(or the constructed export price) of the merchandise, within 6 months after the
date on which the administering authority receives satisfactory information
upon which the assessment may be based, but in no event later than—

(A) 12 months after the end of the annual accounting period of the
manufacturer or exporter within which the merchandise is entered, or
withdrawn from warehouse, for consumption, or

(B) in the case of merchandise not sold prior to its importation into the
United States, 12 months after the end of the annual accounting period of
the manufacturer or exporter within which it is sold in the United States to
a person who is not the exporter of that merchandise,

(2) includes a description of the subject merchandise, in such detail as the
administering authority deems necessary, and

(3) requires the deposit of estimated antidumping duties pending liquidation
of entries of merchandise at the same time as estimated normal customs duties
on that merchandise are deposited.

{b) IMPOSITION OF DUTY.—

(1) GENERAL RULE.—If the Commission, in its final determination under
section 735(b), finds material injury or threat of material injury which, but for
the suspension of liquidation under section 733(d)(2) would have led to a
finding of material injury, then entries of the subject merchandise, the
liquidation of which has been suspended under section 733(d)(2), shall be
subject to the imposition of antidumping duties under section 731.

(2) SPECIAL RULE—If the Commission, in its final determination under
section 735(b), finds threat of material injury, other than threat of material
injury described in paragraph (1), or material retardation of the establishment
of an industry in the United States, then subject merchandise which is entered,
or withdrawn from warehouse, for consumption on or after the date of
publication of notice of an affirmative determination of the Commission under
section 735(b) shall be subject to the assessment of antidumping duties under
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section 731, and the administering authority shall release any bond or other
security, and refund any cash deposit made, to secure the payment of
antidumping duties with respect to entries of the merchandise entered, or
withdrawn from warehouse, for consumption before that date.
(c) SECURITY IN LIEU OF ESTIMATED DUTY PENDING EARLY DETERMINATION OF
DuTY.—

(1) CONDITIONS FOR WAIVER OF DEPOSIT OF ESTIMATED DUTIES.—The
administering authority may permit, for not more than 90 days after the date of
publication of an order under subsection (a), the posting of a bond or other
security in lieu of the deposit of estimated antidumping duties required under
subsection (a)(3) if—

(A) the investigation has not been designated as extraordinarily
complicated by reason of—

(i) the number and complexity of the transactions to be investigated
or adjustments to be considered,

(ii) the novelty of the issues presented, or

(iii) the number of firms whose activities must be investigated,

(B) the final determination in the investigation has not been postponed
under section 735(a)(2)(A);

(C) on the basis of information presented to the administering authority
by any manufacturer, producer, or exporter in such form and within such
time as the administering authority may require, the administering
authority is satisfied that a determination will be made, within 90 days
after the date of publication of an order under subsection (a), of the normal
value and the export price (or the constructed export price) for all
merchandise of such manufacturer, producer, or exporter described in that
order which was entered, or withdrawn from warehouse, for consumption
on or after the date of publication of—

(i) an affirmative preliminary determination by the administering
authority under section 733(b), or
(ii) if its determination under section 733(b) was negative, an
affirmative final determination by the administering authority under
section 735(a),
and before the date of publication of the affirmative final determination by
the Commission under section 735(b);

(D) the party described in subparagraph (C) provides credible evidence
that the amount by which the normal value of the merchandise exceeds the
export price (or the constructed export price) of the merchandise is
significantly less than the amount of such excess specified in the
antidumping duty order published under subsection (a); and

(E) the data concerning the normal value and the export price (or the
constructed export price) apply to sales in the usual commercial quantities
and in the ordinary course of trade and the number of such sales are
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sufficient to form an adequate basis for comparison.

(2) NOTICE; HEARING.—If the administering authority permits the posting of
a bond or other security in lieu of the deposit of estimated antidumping duties
under paragraph (1), it shall—

(A) publish notice of its action in the Federal Register, and

(B) upon the request of any interested party, hold a hearing in
accordance with section 774 before determining the normal value and the
export price (or the constructed export price) of the merchandise.

(3) DETERMINATIONS TO BE BASIS OF ANTIDUMPING DUTY.—The
administering authority shall publish notice in the Federal Register of the
results of its determination of normal value and export price (or the constructed
export price), and that determination shall be the basis for the assessment of
antidumping duties on entries of merchandise to which the notice under this
subsection applies and also shall be the basis for the deposit of estimated
antidumping duties on future entries of merchandise of manufacturers,
producers, or exporters described in paragraph (1) to which the order issued
under subsection (a) applies.

(4) PROVISION OF BUSINESS PROPRIETARY INFORMATION; WRITTEN
COMMENTS.—Before determining whether to permit the posting of bond or
other security under paragraph (1) in lieu of the deposit of estimated
antidumping duties, the administering authority shall—

(A) make all business proprietary information supplied to the
administering authority under paragraph (1) available under a protective
order in accordance with section 777(c) to all interested parties described
in subparagraph (C), (D), (E), (F), or (G) of section 771(9), and

(B) afford all interested parties an opportunity to file written comments
on whether the posting of bond or other security under paragraph (1) in
lieu of the deposit of estimated antidumping duties should be permitted.

(d) SPECIAL RULE FOR REGIONAL INDUSTRIES.—

(1) IN GENERAL.~—In an investigation in which the Commission makes a
regional industry determination under section 771(4)(C), the administering
authority shall, to the maximum extent possible, direct that duties be assessed
only on the subject merchandise of the specific exporters or producers that
exported the subject merchandise for sale in the region concerned during the
period of investigation.

(2) EXCEPTION FOR NEW EXPORTERS AND PRODUCERS.—After publication of
the antidumping duty order, if the administering authority finds that a new
exporter or producer is exporting the subject merchandise for sale in the region
concerned, the administering authority shall direct that duties be assessed on
the subject merchandise of the new exporter or producer consistent with the
provisions of section 751(a)(2)(B).
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SEC. 737. TREATMENT OF DIFFERENCE BETWEEN DEPOSIT OF ESTIMATED
ANTIDUMPING DUTY AND FINAL ASSESSED DUTY UNDER ANTIDUMPING DUTY
ORDER. [19 U.S.C. 1673f]

(a) DEPOSIT OF ESTIMATED ANTIDUMPING DUTY UNDER SECTION 733(d)(1)(B).—
If the amount of a cash deposit, or the amount of any bond or other security,
required as security for an estimated antidumping duty under section 733(d)(1)(B)
is different from the amount of the antidumping duty determined under an
antidumping duty order published under section 736, then the difference for entries
of merchandise entered, or withdrawn from warehouse, for consumption before
notice of the affirmative determination of the Commission under section 735(b) is
published shall be—

(1) disregarded, to the extent that the cash deposit, bond, or other security
collected is lower than the duty under the order, or

(2) refunded or released, to the extent that the cash deposit, bond, or other
security is higher than the duty under the order.

(b) DEPOSIT OF ESTIMATED ANTIDUMPING DUTY UNDER SECTION 736(a)(3).—If
the amount of an estimated antidumping duty deposited under section 736(a)(3) is
different from the amount of the antidumping duty determined under an
antidumping duty order published under section 736, then the difference for entries
of merchandise entered, or withdrawn from warehouse, for consumption after notice
of the affirmative determination of the Commission under section 735(b) is
published shall be-—

(1) collected, to the extent that the deposit under section 736(a)(3) 1s lower
than the duty determined under the order, or

(2) refunded, to the extent that the deposit under section 736(a)(3) is higher
than the duty determined under the order,

together with interest as provided by section 778.
SEC. 738. CONDITIONAL PAYMENT OF ANTIDUMPING DUTY. [19 U.S.C. 1673¢g]

(a) GENERAL RULE—For all entries, or withdrawals from warehouse, for
consumption of merchandise subject to an antidumping duty order on or after the
date of publication of such order, no customs officer may deliver merchandise of
that class or kind to the person by whom or for whose account it was imported
unless that person complies with the requirements of subsection (b) and deposits
with the appropriate customs officer an estimated antidumping duty in an amount
determined by the administering authority.

(b) IMPORTER REQUIREMENTS.—In order to meet the requirements of this
subsection, a person shall—

(1) furnish, or arrange to have furnished, to the appropriate customs officer
such information as the administering authority deems necessary for
determining the export price (or the constructed export price) of the
merchandise imported by or for the account of that person, and such other
information as the administering authority deems necessary for ascertaining any
antidumping duty to be imposed under this title;
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(2) maintain and furnish to the customs officer such records concerning the
sale of the merchandise as the administering authority, by regulation, requires;
(3) state under oath before the customs officer that he is not an exporter, or if
he is an exporter, declare under oath at the time of entry the constructed export
price of the merchandise to the customs officer if it is then known, or, if not, so
declare within 30 days after the merchandise has been sold, or has been made
the subject of an agreement to be sold, in the United States; and
(4) pay, or agree to pay on demand, to the customs officer the amount of
antidumping duty imposed under section 731 on that merchandise.
SEC. 739. ESTABLISHMENT OF PRODUCT CATEGORIES FOR SHORT LIFE CYCLE
MERCHANDISE. [19 U.S.C. 1673h]
(a) ESTABLISHMENT OF PRODUCT CATEGORIES.—
(1) PETITIONS.—

(A) IN GENERAL—An eligible domestic entity may file a petition with
the Commission requesting that a product category be established with
respect to short life cycle merchandise at any time after the merchandise
becomes the subject of 2 or more affirmative dumping determinations.

(B) CONTENTS.—A petition filed under subparagraph (A) shall—

(i) identify the short life cycle merchandise that is the subject of the
affirmative dumping determinations,

(ii) specify the short life cycle merchandise that the petitioner seeks
to have included in the same product category as the merchandise that
is subject to the affirmative dumping determinations,

(iii) specify any short life cycle merchandise the petitioner
particularly seeks to have excluded from the product category,

(iv) provide reasons for the inclusions and exclusions specified
under clauses (ii) and (iii), and

(v) identify such merchandise in terms of the designations used in
the Harmonized Tariff Schedule of the United States.

(2) DETERMINATIONS ON SUFFICIENCY OF PETITION.—Upon receiving a
petition under paragraph (1), the Commission shall—

(A) request the administering authority to confirm promptly the
affirmative determinations on which the petition is based, and

(B) upon receipt of such confirmation, determine whether the
merchandise covered by the confirmed affirmative determinations is short
life cycle merchandise and whether the petitioner is an eligible domestic
entity.

(3) NOTICE; HEARINGS.—If the determinations under paragraph (2)(B) are
affirmative, the Commission shall—

(A) publish notice in the Federal Register that the petition has been
received, and

(B) provide opportunity for the presentation of views regarding the
establishment of the requested product category, including a public
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hearing if requested by any interested person.
(4) DETERMINATIONS.—

(A) IN GENERAL.—By no later than the date that is 90 days after the date
on which a petition is filed under paragraph (1), the Commission shall
determine the scope of the product category into which the short life cycle
merchandise that is the subject of the affirmative dumping determinations
identified in such petition shall be classified for purposes of this section.

(B) MODIFICATIONS NOT REQUESTED BY PETITION.—

(i) IN GENERAL.—The Commission may, on its own initiative, make
a determination modifying the scope of any product category
established under subparagraph (A) at any time.
(ii) NOTICE AND HEARING.—Determinations may be made under
clause (i) only after the Commission has—
(1) published in the Federal Register notice of the proposed
modification, and
(I) provided interested parties an opportunity for a bearing,
and a period for the submission of written comments, on the
classification of merchandise into the product categories to be
affected by such determination.

(C) BASIS OF DETERMINATIONS.—In making determinations under
subparagraph (A) or (B), the Commission shall ensure that each product
category consists of similar short life cycle merchandise which is produced
by similar processes under similar circumstances and has similar uses.

(b) DEFINITIONS.—For purposes of this section—
(1) ELIGIBLE DOMESTIC ENTITY.—The term “eligible domestic entity” means
a manufacturer or producer in the United States, or a certified union or
recognized union or group of workers which is representative of an industry in
the United States, that manufactures or produces short life cycle merchandise
that is—

(A) like or directly competitive with other merchandise that is the
subject of 2 or more affirmative dumping determinations, or

(B) is similar enough to such other merchandise as to be considered for
inclusion with such merchandise in a product monitoring category
established under this section.

(2) AFFIRMATIVE DUMPING DETERMINATION.—The term “affirmative
dumping determination” means—

(A) any affirmative final determination made by the administering
authority under section 735(a) during the 8-year period preceding the
filing of the petition under this section that results in the issuance of an
antidumping duty order under section 736 which requires the deposit of
estimated antidumping duties at a rate of not less than 15 percent ad
valorem, or

(B) any affirmative preliminary determination that—
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(i) is made by the administering authority under section 733(b)
during the 8-year period preceding the filing of the petition under this
section in the course of an investigation for which no final
determination is made under section 735 by reason of a suspension of
the investigation under section 734, and

(ii) includes a determination that the estimated average amount by
which the normal value of the merchandise exceeds the export price
(or the constructed export price) of the merchandise is not less than
15 percent ad valorem.

(3) SUBJECT OF AFFIRMATIVE DUMPING DETERMINATION.—

(A) IN GENERAL.—Short life cycle merchandise of a manufacturer shall
be treated as being the subject of an affirmative dumping determination
only if the administering authority—

(i) makes a separate determination of the amount by which the
normal value of such merchandise of the manufacturer exceeds the
export price (or the constructed export price) of such merchandise of
the manufacturer, and

(ii) specifically identifies the manufacturer by name with such
amount in the affirmative dumping determination or in an
antidumping duty order issued as a result of the affirmative dumping
determination.

(B) ExcLUSION.—Short life cycle merchandise of a manufacturer shall
not be treated as being the subject of an affirmative dumping
determination if—

(i) such merchandise of the manufacturer is part of a group of
merchandise to which the administering authority assigns (in lieu of
making separate determinations described in subparagraph (A)(1)(I))
an amount determined to be the amount by which the normal value of
the merchandise in such group exceeds the export price (or the
constructed export price) of the merchandise in such group, and

(ii) the merchandise and the manufacturer are not specified by name
in the affirmative dumping determination or in any antidumping duty
order issued as a result of such affirmative dumping determination.

(4) SHORT LIFE CYCLE MERCHANDISE—That term “short life cycle
merchandise” means any product that the Commission determines is likely to
become outmoded within 4 years, by reason of technological advances, after
the product is commercially available. For purposes of this paragraph, the term
“outmoded” refers to a kind of style that is no longer state-of-the-art.

(c) TRANSITIONAL RULES.—

(1) For purposes of this section and section 733(b)(1) (B) and (C), all
affirmative dumping determinations described in subsection (b)(2)(A) that were
made after December 31, 1980, and before the date of enactment of the
Omnibus Trade and Competitiveness Act of 1988 [enacted Aug. 23, 1988], and
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all affirmative dumping determinations described in subsection (b)(2)(B) that
were made after December 31, 1984, and before the date of enactment of such
Act, with respect to each category of short life cycle merchandise of the same
manufacturer shall be treated as one affirmative dumping determination with
respect to that category for that manufacturer which was made on the date on
which the latest of such determinations was made.
(2) No affirmative dumping determination that—
(A) is described in subsection (b)(2)(A) and was made before January 1,
1981, or
(B) is described in subsection (b)(2)(B) and was made before January 1,
1985,
may be taken into account under this section or section 733(b)(1) (B) and (C).

3. Administrative Review of Antidumping and Countervailing Duties

Subtitle C of Title VII (Sections 751, 752, 761, and 762) of the Tariff Act of
1930, as amended

[19 U.S.C. 1675, 1675a, 1676, 1676a; Public Law 71-361, as amended, by Public Law 96-39, Public
Law 98-573, Public Law 100-418, Public Law 103-465, and P.L. 106-36]

CHAPTER 1—REVIEW OF AMOUNT OF DUTY AND AGREEMENTS OTHER THAN
QUANTITATIVE RESTRICTION AGREEMENTS

SEC. 751. ADMINISTRATIVE REVIEW OF DETERMINATIONS.

(a) PERIODIC REVIEW OF AMOUNT OF DUTY.—

(1) IN GENERAL.—AL least once during each 12-month period beginning on
the anniversary of the date of publication of a countervailing duty order under
this title or under section 303 of this Act, an antidumping duty order under this
title or a finding under the Antidumping Act, 1921, or a notice of the
suspension of an investigation, the administering authority, if a request for such
a review has been received and after publication of notice of such review in the
Federal Register, shall—

(A) review and determine the amount of any net countervailable subsidy,
(B) review, and determine (in accordance with paragraph (2)), the
amount of any antidumping duty, and
(C) review the current status of, and compliance with, any agreement by
reason of which an investigation was suspended, and review the amount of
any net countervailable subsidy or dumping margin involved in the
agreement,
and shall publish in the Federal Register the results of such review, together
with notice of any duty to be assessed, estimated duty to be deposited, or
investigation to be resumed.
(2) DETERMINATION OF ANTIDUMPING DUTIES.—
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(A) IN GENERAL—TFor the purpose of paragraph (1)(B), the
administering authority shall determine—

(i) the normal value and export price (or constructed export price)
of each entry of the subject merchandise, and

(ii) the dumping margin for each such entry.

(B) DETERMINATION OF ANTIDUMPING OR COUNTERVAILING DUTIES FOR
NEW EXPORTERS AND PRODUCERS.—

(i) IN GENERAL.—If the administering authority receives a request
from an exporter or producer of the subject merchandise establishing
that—

(D) such exporter or producer did not export the merchandise
that was the subject of an antidumping duty or countervailing
duty order to the United States (or, in the case of a regional
industry, did not export the subject merchandise for sale in the
region concerned) during the period of investigation, and

(I) such exporter or producer is not affiliated (within the
meaning of section 771(33)) with any exporter or producer who
exported the subject merchandise to the United States (or in the
case of a regional industry, who exported the subject
merchandise for sale in the region concerned) during that period,

the administering authority shall conduct a review under this
subsection to establish an individual weighted average dumping
margin or an individual countervailing duty rate (as the case may be)
for such exporter or producer.

(ii) TIME FOR REVIEW UNDER CLAUSE (i).—The administering
authority shall commence a review under clause (i) in the calendar
month beginning after—

(I) the end of the 6-month period beginning on the date of the
countervailing duty or antidumping duty order under review, or

(IT) the end of any 6-month period occurring thereafter, '

if the request for the review is made during that 6-month period.

(iii) POSTING BOND OR SECURITY.—The administering authority
shall, at the time a review under this subparagraph is initiated, direct
the Customs Service to allow, at the option of the importer, the
posting, until the completion of the review, of a bond or security in
lieu of a cash deposit for each entry of the subject merchandise.

(iv) TIME LMITS.—The administering authority shall make a
preliminary determination in a review conducted under this
subparagraph within 180 days after the date on which the review is
initiated, and a final determination within 90 days after the date the
preliminary determination is issued, except that if the administering
authority concludes that the case is extraordinarily complicated, it
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may extend the 180-day period to 300 days and may extend the 90-
day period to 150 days.

(C) RESULTS OF DETERMINATIONS.—The determination under this
paragraph shall be the basis for the assessment of countervailing or
antidumping duties on entries of merchandise covered by the
determination and for deposits of estimated duties.

(3) TIME LIMITS.—

(A) PRELIMINARY AND FINAL DETERMINATIONS.—The administering
authority shall make a preliminary determination under subparagraph (A),
(B), or (C) of paragraph (1) within 245 days after the last day of the month
in which occurs the anniversary of the date of publication of the order,
finding, or suspension agreement for which the review under paragraph (1)
is requested, and a final determination under paragraph (1) within 120
days after the date on which the preliminary determination is published. If
it is not practicable to complete the review within the foregoing time, the
administering authority may extend that 245-day period to 365 days and
may extend that 120-day period to 180 days. The administering authority
may extend the time for making a final determination without extending
the time for making a preliminary determination, if such final
determination is made not later than 300 days after the date on which the
preliminary determination is published.

(B) LIQUIDATION OF ENTRIES.—If the administering authority orders any
liquidation of entries pursuant to a review under paragraph (1), such
liquidation shall be made promptly and, to the greatest extent practicable,
within 90 days after the instructions to Customs are issued. In any case in
which liquidation has not occurred within that 90-day period, the Secretary
of the Treasury shall, upon the request of the affected party, provide an
explanation thereof.

(C) EFFECT OF PENDING REVIEW UNDER SECTION 516A.—1In a case n
which a final determination under paragraph (1) is under review under
section 516A and a liquidation of entries covered by the determination is
enjoined under section S516A(c)(2) or suspended under section
516A(g)(5)(C), the administering authority shall, within 10 days after the
final disposition of the review under section 516A, transmit to the Federal
Register for publication the final disposition and issue instructions to the
Customs Service with respect to the liquidation of entries pursuant to the
review. In such a case, the 90-day period referred to in subparagraph (B)
shall begin on the day on which the administering authority issues such
instructions.

(4) ABSORPTION OF ANTIDUMPING DUTIES.—During any review under this
subsection initiated 2 years or 4 years after the publication of an antidumping
duty order under section 736(a), the administering authority, if requested, shall
determine whether antidumping duties have been absorbed by a foreign
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producer or exporter subject to the order if the subject merchandise is sold in
the United States through an importer who is affiliated with such foreign
producer or exporter. The administering authority shall notify the Commission
of its findings regarding such duty absorption for the Commission to consider
in conducting a review under subsection (c).

(b) REVIEWS BASED ON CHANGED CIRCUMSTANCES.—

(1) IN GENERAL.-—Whenever the administering authority or the Commission
receives information concerning, or a request from an interested party for a
review of—

(A) a final affirmative determination that resulted in an antidumping
duty order under this title or a finding under the Antidumping Act, 1921,
or in a countervailing duty order under this title or section 303,

(B) a suspension agreement accepted under section 704 or 734, or

(C) a final affirmative determination resulting from an investigation
continued pursuant to section 704(g) or 734(g),

which shows changed circumstances sufficient to warrant a review of such
determination or agreement, the administering authority or the Commission (as
the case may be) shall conduct a review of the determination or agreement after
publishing notice of the review in the Federal Register.

(2) COMMISSION REVIEW.—In conducting a review under this subsection, the
Commission shall—

(A) in the case of a countervailing duty order or antidumping duty order
or finding, determine whether revocation of the order or finding is likely to
lead to continuation or recurrence of material injury,

(B) in the case of a determination made pursuant to section 704(h)(2) or
734(h)(2), determine whether the suspension agreement continues to
eliminate completely the injurious effects of imports of the subject
merchandise, and

(C) in the case of an affirmative determination resulting from an
investigation continued under section 704(g) or 734(g), determine whether
termination of the suspended investigation is likely to lead to continuation
or recurrence of material injury.

(3) BURDEN OF PERSUASION.—During a review conducted by the
Commission under this subsection—

(A) the party seeking revocation of an order or finding described in
paragraph (1)(A) shall have the burden of persuasion with respect to
whether there are changed circumstances sufficient to warrant such
revocation, and

(B) the party secking termination of a suspended investigation or a
suspension agreement shall have the burden of persuasion with respect to
whether there are changed circumstances sufficient to warrant such
termination.
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(4) LIMITATION ON PERIOD FOR REVIEW.—In the absence of good cause
shown—

(A) the Commission may not review a determination made under section
705(b) or 735(b), or an investigation suspended under section 704 or 734,
and

(B) the administering authority may not review a determination made
under section 705(a) or 735(a), or an investigation suspended under
section 704 or 734,

less than 24 months after the date of publication of notice of that determination
or suspension.
(¢) FIVE-YEAR REVIEW.—

(1) IN GENERAL.—Notwithstanding subsection (b) and except in the case ofa
transition order defined in paragraph (6), 5 years after the date of publication
of—

(A) a countervailing duty order (other than a countervailing duty order
to which subparagraph (B) applies or which was issued without an
affirmative determination of injury by the Commission under section 303),
an antidumping duty order, or a notice of suspension of an investigation,
described in subsection (a)(1),

(B) a notice of injury determination under section 753 with respect to a
countervailing duty order, or

(C) a determination under this section to continue an order or
suspension agreement,

the administering authority and the Commission shall conduct a review to
determine, in accordance with section 752, whether revocation of the
countervailing or antidumping duty order or termination of the investigation
suspended under section 704 or 734 would be likely to lead to continuation or
recurrence of dumping or a countervailable subsidy (as the case may be) and of
material injury.

(2) NOTICE OF INITIATION OF REVIEW.—Not later than 30 days before the fifth
anniversary of the date described in paragraph (1), the administering authority
shall publish in the Federal Register a notice of initiation of a review under this
subsection and request that interested parties submit—

(A) a statement expressing their willingness to participate in the review
by providing information requested by the administering authority and the
Commission,

(B) a statement regarding the likely effects of revocation of the order or
termination of the suspended investigation, and

(C) such other information or industry data as the administering

authority or the Commission may specify.

(3) RESPONSES TO NOTICE OF INITIATION.—

(A) NO RESPONSE.—If no interested party responds to the notice of
initiation under this subsection, the administering authority shall issue a
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final determination, within 90 days after the initiation of a review,
revoking the order or terminating the suspended investigation to which
such notice relates. For purposes of this paragraph, an interested party
means a party described in section 771(9) (C), (D), (E), (F), or (G).

(B) INADEQUATE RESPONSE.—If interested parties provide inadequate
responses to a notice of initiation, the administering authority, within 120
days after the initiation of the review, or the Commission, within 150 days
after such initiation, may issue, without further investigation, a final
determination based on the facts available, in accordance with section 776.

(4) WAIVER OF PARTICIPATION BY CERTAIN INTERESTED PARTIES.—

(A) IN GENERAL.—An interested party described in section 771(9) (A)
or (B) may elect not to participate in a review conducted by the
administering authority under this subsection and to participate only in the
review conducted by the Commission under this subsection.

(B) EFFECT OF WAIVER.-—In a review in which an interested party
waives its participation pursuant to this paragraph, the administering
authority shall conclude that revocation of the order or termination of the
investigation would be likely to lead to continuation or recurrence of
dumping or a countervailable subsidy (as the case may be) with respect to
that interested party.

(5) CONDUCT OF REVIEW.—

(A) TIME LIMITS FOR COMPLETION OF REVIEW.—Unless the review has
been completed pursuant to paragraph (3) or paragraph (4) applies, the
administering authority shall make its final determination pursuant to
section 752 (b) or (c) within 240 days after the date on which a review is
initiated under this subsection. If the administering authority makes a final
affirmative determination, the Commission shall make its final
determination pursuant to section 752(a) within 360 days after the date on
which a review is initiated under this subsection.

(B) EXTENSION OF TIME IIMIT.—The administering authority or the
Commission (as the case may be) may extend the period of time for
making their respective determinations under this subsection by not more
than 90 days, if the administering authority or the Commission (as the case
may be) determines that the review is extraordinarily complicated. In a
review in which the administering authority extends the time for making a
final determination, but the Commission does not extend the time for
making a determination, the Commission's determination shall be made
not later than 120 days after the date on which the final determination of
the administering authority is published.

(C) EXTRAORDINARILY COMPLICATED.—For purposes of this subsection,
the administering authority or the Commission (as the case may be) may
treat a review as extraordinarily complicated if—

(i) there is a large number of issues,
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(ii) the issues to be considered are complex,

(iii) there is a large number of firms involved,

(iv) the orders or suspended investigations have been grouped as
described in subparagraph (D), or

(v) it is a review of a transition order.

(D) GROUPED REVIEWS.—The Commission, in consultation with the
administering authority, may group orders or suspended investigations for
review if it considers that such grouping is appropriate and will promote
administrative efficiency. Where orders or suspended investigations have
been grouped, the Commission shall, subject to subparagraph (B), make its
final determination under this subsection not later than 120 days after the
date that the administering authority publishes notice of its final
determination with respect to the last order or agreement in the group.

(6) SPECIAL TRANSITION RULES.—

(A) SCHEDULE FOR REVIEWS OF TRANSITION ORDERS.—

(i) INITIATION.— The administering authority shall begin its review
of transition orders in the 42d calendar month after the date such
orders are issued. A review of all transition orders shall be initiated
not later than the Sth anniversary after the date such orders are issued.

(ii) COMPLETION.—A review of a transition order shall be
completed not later than 18 months after the date such review is
initiated. Reviews of all transition orders shall be completed not later
than 18 months after the 5th anniversary of the date such orders are
issued.

(iii) SUBSEQUENT REVIEWS.— The time limits set forth in clauses (i)
and (ii) shall be applied to all subsequent 5-year reviews of transition
orders by substituting “date of the determination to continue such
orders” for “date such orders are issued”.

(iv) REVOCATION AND TERMINATION.—No transition order may be
revoked under this subsection before the date that is 5 years after the
date the WTO Agreement enters into force with respect to the United
States.

(B) SEQUENCE OF TRANSITION REVIEWS.—The administering authority,
in consultation with the Commission, shall determine such sequence of
review of transition orders as it deems appropriate to promote
administrative efficiency. To the extent practicable, older orders shall be
reviewed first.

(C) DEFINITION OF TRANSITION ORDER.—For purposes of this section,
the term “transition order” means—

(i) a countervailing duty order under this title or under section 303,

(ii) an antidumping duty order under this title or a finding under the
Antidumping Act, 1921, or

(iii) a suspension of an investigation under section 704 or 734,
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which is in effect on the date the WTO Agreement enters into force with

respect to the United States.

(D) ISSUE DATE FOR TRANSITION ORDERS.—For purposes of this

subsection, a transition order shall be treated as issued on the date the

WTO Agreement enters into force with respect to the United States, if

such order is based on an investigation conducted by both the

administering authority and the Commission.

(7) EXCLUSIONS FROM COMPUTATIONS.—

(A) IN GENERAL.—Subject to subparagraph (B), there shall be excluded
from the computation of the 5-year period described in paragraph (1) and
the periods described in paragraph (6) and period during which the
importation of the subject merchandise is prohibited on account of the
imposition, under the International Emergency Economic Powers Act or
other provision of law, of sanctions by the United States against the
country in which the subject merchandise originates.

(B) APPLICATION OF EXCLUSION.—Subparagraph (A) shall apply only with
respect to subject merchandise which originates in a country that is not a
WTO member.

(d) REVOCATION OF ORDER OR FINDING; TERMINATION OF SUSPENDED
INVESTIGATION.—

(1) IN GENERAL.—The administering authority may revoke, in whole or in
part, a countervailing duty order or an antidumping duty order or finding, or
terminate a suspended investigation, after review under subsection (a) or (b).
The administering authority shall not revoke, in whole or in part, a
countervailing duty order or terminate a suspended investigation on the basis of
any export taxes, duties, or other charges levied on the export of the subject
merchandise to the United States which are specifically intended to offset the
countervailable subsidy received.

(2) FIVE-YEAR REVIEWS.—In the case of a review conducted under
subsection (c), the administering authority shall revoke a countervailing duty
order or an antidumping duty order or finding, or terminate a suspended
investigation, unless—

(A) the administering authority makes a determination that dumping or a
countervailable subsidy, as the case may be, would be likely to continue or
recur, and

(B) the Commission makes a determination that material injury would
be likely to continue or recur as described in section 752(a).

(3) APPLICATION OF REVOCATION OR TERMINATION.—A determination under
this section to revoke an order or finding or terminate a suspended
investigation shall apply with respect to unliquidated entries of the subject
merchandise which are entered, or withdrawn from warchouse, for
consumption on or after the date determined by the administering authority.
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(¢) HEARINGS.—Whenever the administering authority or the Commission
conducts a review under this section, it shall, upon the request of an interested party,
hold a hearing in accordance with section 774(b) in connection with that review.

(f) DETERMINATION THAT BASIS FOR SUSPENSION NO LONGER Ex18TS.—If the
determination of the Commission under subsection (b)(2)(B) is negative, the
suspension agreement shall be treated as not accepted, beginning on the date of
publication of the Commission's determination, and the administering authority and
the Commission shall proceed, under section 704(i) or 734(1), as if the suspension
agreement had been violated on that date, except that no duty under any order
subsequently issued shall be assessed on merchandise entered, or withdrawn from
warehouse, for consumption before that date.

(g) REVIEWS To IMPLEMENT RESULTS OF SUBSIDIES ENFORCEMENT
PROCEEDING.—

(1) VIOLATIONS OF ARTICLE 8 OF THE SUBSIDIES AGREEMENT.—If—
(A) the administering authority receives notice from the Trade
Representative of a violation of Article 8 of the Subsidies Agreement,
(B) the administering authority has reason to believe that merchandise
subject to an existing countervailing duty order or suspended investigation
is benefiting from the subsidy or subsidy program found to have been in
violation of Article 8 of the Subsidies Agreement, and
(C) no review pursuant to subsection (a)(1) is in progress,
the administering authority shall conduct a review of the order or suspended
investigation to determine whether the subject merchandise benefits from the
subsidy or subsidy program found to have been in violation of Article 8 of the
Subsidies Agreement. If the administering authority determines that the subject
merchandise is benefiting from the subsidy or subsidy program, it shall make
appropriate adjustments in the estimated duty to be deposited or appropriate
revisions to the terms of the suspension agreement.2
(2) WITHDRAWAL OF SUBSIDY OR IMPOSITION OF COUNTERMEASURES.—If the
Trade Representative notifies the administering authority that, pursuant to
Article 4 or Article 7 of the Subsidies Agreement—
(A)(i) the United States has imposed countermeasures, and
(ii) such countermeasures are based on the effects in the United
States of imports of merchandise that is the subject of a countervailing
duty order, or
(B) a WTO member country has withdrawn a countervailable subsidy
provided with respect to merchandise subject to a countervailing duty
order,
the administering authority shall conduct a review to determine if the amount of

2 Article 8 of the Uruguay Round Subsidies Agreement lapsed January 1, 2000.
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the estimated duty to be deposited should be adjusted or the order should be
revoked.

(3) EXPEDITED REVIEW.—The administering authority shall conduct reviews
under this subsection on an expedited basis, and shall publish the results of
such reviews in the Federal Register.

(b) CORRECTION OF MINISTERIAL ERRORS.—The administering authority shall
establish procedures for the correction of ministerial errors in final determinations
within a reasonable time after the determinations are issued under this section. Such
procedures shall ensure opportunity for interested parties to present their views
regarding any such errors. As used in this subsection, the term “ministerial error”
includes errors in addition, subtraction, or other arithmetic function, clerical errors
resulting from inaccurate copying, duplication, or the like, and any other type of
unintentional error which the administering authority considers ministerial.

SEC. 752. SPECIAL RULES FOR SECTION 751(b) AND 751(c) REVIEWS. [19 U.S.C.
1675a]

(a) DETERMINATION OF LIKELIHOOD OF CONTINUATION OR RECURRENCE OF
MATERIAL INJURY .—

(1) IN GENERAL.—In a review conducted under section 751 (b) or (c), the
Commission shall determine whether revocation of an order, or termination of
a suspended investigation, would be likely to lead to continuation or recurrence
of material injury within a reasonably foreseeable time. The Commission shall
consider the likely volume, price effect, and impact of imports of the subject
merchandise on the industry if the order is revoked or the suspended
investigation is terminated. The Commission shall take into account—

(A) its prior injury determinations, including the volume, price effect,
and impact of imports of the subject merchandise on the industry before
the order was issued or the suspension agreement was accepted,

(B) whether any improvement in the state of the industry is related to the
order or the suspension agreement,

(C) whether the industry is vulnerable to material injury if the order is
revoked or the suspension agreement is terminated, and

(D) in an antidumping proceeding under section 751(c), the findings of
the administering authority regarding duty absorption under section
751(a)(4).

(2) VOLUME.—In evaluating the likely volume of imports of the subject
merchandise if the order is revoked or the suspended investigation is
terminated, the Commission shall consider whether the likely volume of
imports of the subject merchandise would be significant if the order is revoked
or the suspended investigation is terminated, either in absolute terms or relative
to production or consumption in the United States. In so doing, the
Commission shall consider all relevant economic factors, including—

(A) any likely increase in production capacity or existing unused
production capacity in the exporting country,
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(B) existing inventories of the subject merchandise, or likely increases
in inventories,

(C) the existence of barriers to the importation of such merchandise into
countries other than the United States, and

(D) the potential for product-shifting if production facilities in the
foreign country, which can be used to produce the subject merchandise,
are currently being used to produce other products.

(3) PRICE—In evaluating the likely price effects of imports of the subject
merchandise if the order is revoked or the suspended investigation is
terminated, the Commission shall consider whether—

(A) there is likely to be significant price underselling by imports of the
subject merchandise as compared to domestic like products, and

(B) imports of the subject merchandise are likely to enter the United
States at prices that otherwise would have a significant depressing or
suppressing effect on the price of domestic like products.

(4) IMPACT ON THE INDUSTRY.—In evaluating the likely impact of imports of
the subject merchandise on the industry if the order is revoked or the suspended
investigation is terminated, the Commission shall comsider all relevant
economic factors which are likely to have a bearing on the state of the industry
in the United States, including, but not limited to—

(A) likely declines in output, sales, market share, profits, productivity,
return on investments, and utilization of capacity,
(B) likely negative effects on cash flow, inventories, employment,
wages, growth, ability to raise capital, and investment, and
(C) likely negative effects on the existing development and production
efforts of the industry, including efforts to develop a derivative or more
advanced version of the domestic like product.
The Commission shall evaluate all relevant economic factors described in this
paragraph within the context of the business cycle and the conditions of
competition that are distinctive to the affected industry.

(5) BASIS FOR DETERMINATION.—The presence or absence of any factor
which the Commission is required to consider under this subsection shall not
necessarily give decisive guidance with respect to the Commission's
determination of whether material injury is likely to continue or recur within a
reasonably foreseeable time if the order is revoked or the suspended
investigation is terminated. In making that determination, the Commission shall
consider that the effects of revocation or termination may not be imminent, but
may manifest themselves only over a longer period of time.

(6) MAGNITUDE OF MARGIN OF DUMPING AND NET COUNTERVAILABLE
SUBSIDY; NATURE OF COUNTERVAILABLE SUBSIDY.—In making a determination
under section 751 (b) or (c), the Commission may consider the magnitude of
the margin of dumping or the magnitude of the net countervailable subsidy. Ifa
countervailable subsidy is involved the Commission shall consider information
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regarding the nature of the countervailable subsidy and whether the subsidy is a
subsidy described in Article 3 or 6.1 of the Subsidies Agreement.?

(7) CuMULATION.—For purposes of this subsection, the Commission may
cumulatively assess the volume and effect of imports of the subject
merchandise from all countries with respect to which reviews under section 751
(b) or (c) were initiated on the same day, if such imports would be likely to
compete with each other and with domestic like products in the United States
market. The Commission shall not cumulatively assess the volume and effects
of imports of the subject merchandise in a case in which it determines that such
imports are likely to have no discernible adverse impact on the domestic
industry.

(8) SPECIAL RULE FOR REGIONAL INDUSTRIES.—In a review under section 751
(b) or (c) involving a regional industry, the Commission may base its
determination on the regional industry defined in the original investigation
under this title, another region that satisfies the criteria established in section
771(4)(C), or the United States as a whole. In determining if a regional
industry analysis is appropriate for the determination in the review, the
Commission shall consider whether the criteria established in section 771(4)(C)
are likely to be satisfied if the order is revoked or the suspended investigation
is terminated.

(b) DETERMINATION OF LIKELIHOOD OF CONTINUATION OR RECURRENCE OF A
COUNTERVAILABLE SUBSIDY.—

(1) IN GENERAL—In a review conducted under section 751(c), the
administering authority shall determine whether revocation of a countervailing
duty order or termination of a suspended investigation under section 704 would
be likely to lead to continuation or recurrence of a countervailable subsidy.
The administering authority shall consider—

(A) the net countervailable subsidy determined in the investigation and
subsequent reviews, and

(B) whether any change in the program which gave rise to the net
countervailable subsidy described in subparagraph (A) has occurred that is
likely to affect that net countervailable subsidy.

(2) CONSIDERATION OF OTHER FACTORS.—If good cause is shown, the
administering authority shall also consider—

(A) programs determined to provide countervailable subsidies in other
investigations or reviews under this title, but only to the extent that such
programs—

(i) can potentially be used by the exporters or producers subject to
the review under section 751(c), and

? Article 6.1 of the Uruguay Round Subsidies Agreement lapsed January 1, 2000.
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(ii) did not exist at the time that the countervailing duty order was
issued or the suspension agreement was accepted, and

(B) programs newly alleged to provide countervailable subsidies but
only to the extent that the administering authority makes an affirmative
countervailing duty determination with respect to such programs and with
respect to the exporters or producers subject to the review.

(3) NET COUNTERVAILABLE SUBSIDY.—The administering authority shall
provide to the Commission the net countervailable subsidy that is likely to
prevail if the order is revoked or the suspended investigation is terminated. The
administering authority shall normally choose a net countervailable subsidy
that was determined under section 705 or subsection (a) or (b)(1) of section
751.

(4) SPECIAL RULE.—

(A) TREATMENT OF ZERO AND DE MINIMIS RATES.—A net
countervailable subsidy described in paragraph (1)(A) that is zero or de
minimis shall not by itself require the administering authority to determine
that revocation of a countervailing duty order or termination of a
suspended investigation would not be likely to lead to continuation or
recurrence of a countervailable subsidy.

(B) APPLICATION OF DE MINIMIS STANDARDS.—For purposes of this
paragraph, the administering authority shall apply the de minimis
standards applicable to reviews conducted under subsections (a) and (b)(1)
of section 751.

{c) DETERMINATION OF LIKELIHOOD OF CONTINUATION OR RECURRENCE OF
DUMPING.—

(1) IN GENERAL—In a review conducted under section 751(c), the
administering authority shall determine whether revocation of an antidumping
duty order or termination of a suspended investigation under section 734 would
be likely to lead to continuation or recurrence of sales of the subject
merchandise at less than fair value. The administering authority shall
consider—

(A) the weighted average dumping margins determined in the
investigation and subsequent reviews, and

(B) the volume of imports of the subject merchandise for the period
before and the period after the issuance of the antidumping duty order or
acceptance of the suspension agreement.

(2) CONSIDERATION OF OTHER FACTORS.—If good cause is shown, the
administering authority shall also consider such other price, cost, market, or
economic factors as it deems relevant.

(3) MAGNITUDE OF THE MARGIN OF DUMPING.—The administering authority
shall provide to the Commission the magnitude of the margin of dumping that
is likely to prevail if the order is revoked or the suspended investigation is
terminated. The administering authority shall normally choose a margin that
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was determined under section 735 or under subsection (a) or (b)(1) of section
751.
(4) SPECIAL RULE.—

(A) TREATMENT OF ZERO OR DE MINIMIS MARGINS.—A dumping margin
described in paragraph (1)(A) that is zero or de minimis shall not by itseif
require the administering authority to determine that revocation of an
antidumping duty order or termination of a suspended investigation would
not be likely to lead to continuation or recurrence of sales at less than fair
value.

(B) APPLICATION OF DE MINIMIS STANDARDS.—For purposes of this
paragraph, the administering authority shall apply the de minimis
standards applicable to reviews conducted under subsections (a) and (b) of
section 751.

CHAPTER 2-—CONSULTATIONS AND DETERMINATIONS REGARDING
QUANTITATIVE RESTRICTION AGREEMENTS

SEC. 761. REQUIRED CONSULTATIONS. [19 U.S.C. 1676]

(a) AGREEMENTS IN RESPONSE TO COUNTERVAILABLE SUBSIDIES.—Within 90
days after the administering authority accepts a quantitative restriction agreement
under section 704(a)(2) or (c)(3), the President shall enter into consultations with
the government that is party to the agreement for purposes of—

(1) eliminating the countervailable subsidy completely, or

(2) reducing the net countervailable subsidy to a level that eliminates
completely the injurious effect of exports to the United States of the
merchandise.

(b) MODIFICATION OF AGREEMENTS ON BASIS OF CONSULTATIONS.—At the
direction of the President, the administering authority shall modify a quantitative
restriction agreement as a result of consultations entered into under subsection (a).

(c) SPECIAL RULE REGARDING AGREEMENTS UNDER SECTION 704(c)(3).—This
chapter shall cease to apply to a quantitative restriction agreement described in
section 704(c)(3) at such time as that agreement ceases to have force and effect
under section 704(f) or violation is found under section 704(i).

SEC. 762. REQUIRED DETERMINATIONS. [19 U.S.C. 1676a]

(a) IN GENERAL.—Before the expiration date, if any, of a quantitative restriction
agreement accepted under section 704(a)(2) or 704(c)(3) (if suspension of the
related investigation is still in effect}—

(1) the administering authority shall, at the direction of the President, initiate
a proceeding to determine whether any countervailable subsidy is being
provided with respect to the subject merchandise and, if being so provided, the
net countervailable subsidy; and

(2) if the administering authority initiates a proceeding under paragraph (1),
the Commission shall determine whether imports of the merchandise of the
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kind subject to the agreement will, upon termination of the agreement,
materially injure, or threaten with material injury, an industry in the United
States or materially retard the establishment of such an industry.

(b) DETERMINATIONS.—The determinations required to be made by the
administering authority and the Commission under subsection (a) shall be made
under such procedures as the administering authority and the Commission,
respectively, shall by regulation prescribe, and shall be treated as final
determinations made under section 705 for purposes of judicial review under
section S16A. If the determinations by each are affirmative, the administering
authority shall—

(1) issue a countervailing duty order under section 706 effective with respect
to merchandise entered on and after the date on which the agreement
terminates; and

(2) order the suspension of liquidation of all entries of subject merchandise
which are entered, or withdrawn from warehouse for consumption, on or after
the date of publication of the order in the Federal Register.

(c) HEARINGS.— The determination proceedings required to be prescribed under
subsection (b) shall provide that the administering authority and the Commission
must, upon the request of any interested party, hold a hearing in accordance with
section 774 on the issues involved.

4. General Provisions Relating to Antidumping and Countervailing Duties

Subtitle D of Title VII (Sections 771-782) of the Tariff Act of 1930, as
amended

[19 U.S.C. 1677, 1677-1, 1677-2; 16772-1677j, 1677m Public Law 71-361, as amended by Public
Law 96-39, Public Law 98-573, Public Law 100-418, Public Law 103-465, and Public Law 104-295)

SEC. 771. DEFINITIONS; SPECIAL RULES.
For purposes of this title—

(1) ADMINISTERING AUTHORITY.—The term “administering authority” means
the Secretary of Commerce, or any other officer of the United States to whom
the responsibility for carrying out the duties of the administering authority
under this title are transferred by law.

(2) CoMMISSION.—The term “Commission” means the United States
International Trade Commission.

(3) COUNTRY.—The term “country” means a foreign country, a political
subdivision, dependent territory, or possession of a foreign country, and, except
for the purpose of antidumping proceedings, may include an association of2 or
more foreign countries, political subdivisions, dependent territories, or
possessions of countries into a customs union outside the United States.

(4) INDUSTRY.—
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(A) IN GENERAL.—The term “industry” means the producers as a whole
of a domestic like product, or those producers whose collective output ofa
domestic like product constitutes a major proportion of the total domestic
production of the product.

(B) RELATED PARTIES.—

(i) If a producer of a domestic like product and an exporter or
importer of the subject merchandise are related parties, or if a
producer of the domestic like product is also an importer of the
subject merchandise, the producer may, in appropriate circumstances,
be excluded from the industry.

(ii) For purposes of clause (i), a producer and an exporter or
importer shall be considered to be related parties, if—

(D) the producer directly or indirectly controls the exporter or
importer,
(I1) the exporter or importer directly or indirectly controls the
producer,
(II)) a third party directly or indirectly controls the producer
and the exporter or importer, or
(IV) the producer and the exporter or importer directly or
indirectly control a third party and there is reason to believe that
the relationship causes the producer to act differently than a
nonrelated producer.
For purposes of this subparagraph, a party shall be considered to
directly or indirectly control another party if the party is legally or
operationally in a position to exercise restraint or direction over the
other party.

(C) REGIONAL INDUSTRIES.—In appropriate circumstances, the United
States, for a particular product market, may be divided into 2 or more
markets and the producers within each market may be treated as if they
were a separate industry if—

(i) the producers within such market sell all or almost all of their
production of the domestic like product in question in that market,
and

(ii) the demand in that market is not supplied, to any substantial
degree, by producers of the product in question located elsewhere in
the United States.

In such appropriate circumstances, material injury, the threat of material
injury, or material retardation of the establishment of an industry may be
found to exist with respect to an industry even if the domestic industry as a
whole, or those producers whose collective output of a domestic like
product constitutes a major proportion of the total domestic production of
that product, is not injured, if there is a concentration of dumped imports
or imports of merchandise benefiting from a countervailable subsidy into
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such an isolated market and if the producers of all, or almost all, of the
production within that market are being materially injured or threatened by
material injury, or if the establishment of an industry is being materially
retarded, by reason of the dumped imports or imports of merchandise
benefiting from a countervailable subsidy. The term “regional industry”
means the domestic producers within a region who are treated as a
separate industry under this subparagraph.

(D) PRODUCT LINES.—The effect of dumped imports or imports of
merchandise benefiting from a countervailable subsidy shall be assessed in
relation to the United States production of a domestic like product if
available data permit the separate identification of production in terms of
such criteria as the production process or the producer's profits. If the
domestic production of the domestic like product has no separate identity
in terms of such criteria, then the effect of the dumped imports or imports
of merchandise benefiting from a countervailable subsidy shall be assessed
by the examination of the production of the narrowest group or range of
products, which includes a domestic like product, for which the necessary
information can be provided.

(E) INDUSTRY PRODUCING PROCESSED AGRICULTURAL PRODUCTS.—

(i) IN GENERAL—Subject to clause (v), in an investigation
involving a processed agricultural product produced from any raw
agricultural product, the producers or growers of the raw agricultural
product may be considered part of the industry producing the
processed product if—

(I) the processed agricultural product is produced from the raw
agricultural product through a single continuous line of
production; and

(II) there is a substantial coincidence of economic interest
between the producers or growers of the raw agricultural product
and the processors of the processed agricultural product based
upon relevant economic factors, which may, in the discretion of
the Commission, include price, added market value, or other
economic interrelationships (regardless of whether such
coincidence of economic interest is based upon any legal
relationship).

(i) PROCESSING.—For purposes of this subparagraph, the
processed agricultural product shall be considered to be processed
from a raw agricultural product through a single continuous line of
production if—

(I) the raw agricultural product is substantially or completely
devoted to the production of the processed agricultural product;
and

(I) the processed agricultural product is produced
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substantially or completely from the raw product.

(iii) RELEVANT ECONOMIC FACTORS.—For purposes of clause
(i)(II), in addition to such other factors it considers relevant to the
question of coincidence of economic interest, the Commission shall—

(I) if price is taken into account, consider the degree of
correlation between the price of the raw agricultural product and
the price of the processed agricultural product; and

(D) if added market value is taken into account, consider
whether the value of the raw agricultural product constitutes a
significant percentage of the value of the processed agricultural
product.

(iv) RAW AGRICULTURAL PRODUCT.—For purposes of this
subparagraph, the term “raw agricultural product” means any farm or
fishery product.

(v) TERMINATION OF THIS SUBPARAGRAPH.—This subparagraph
shall cease to have effect if the United States Trade Representative
notifies the administering authority and the Commission that the
application of this subparagraph is inconsistent with the international
obligations of the United States.

(5) COUNTERVAILABLE SUBSIDY.—

(A) IN GENERAL—Except as provided in paragraph (5B), a
countervailable subsidy is a subsidy described in this paragraph which is
specific as described in paragraph (5A).

(B) SUBSIDY DESCRIBED.—A subsidy is described in this paragraph in
the case in which an authority—

(i) provides a financial contribution,

(ii) provides any form of income or price support within the
meaning of Article XVI of the GATT 1994, or

(iif) makes a payment to a funding mechanism to provide a
financial contribution, or entrusts or directs a private entity to make a
financial contribution, if providing the contribution would normally
be vested in the government and the practice does not differ in
substance from practices normally followed by governments,

to a person and a benefit is thereby conferred. For purposes of this
paragraph and paragraphs (5A) and (5B), the term “authority” means a
government of a country or any public entity within the territory of the
country.*

(C) OTHER FACTORS.—The determination of whether a subsidy exists
shall be made without regard to whether the recipient of the subsidy is
publicly or privately owned and without regard to whether the subsidy is
provided directly or indirectly on the manufacture, production, or export

4 Article 8 of the Uruguay Round Subsidies Agreement lapsed January 1, 2000.
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of merchandise. The administering authority is not required to consider the
effect of the subsidy in determining whether a subsidy exists under this
paragraph.

(D) FINANCIAL CONTRIBUTION.—The term “financial contribution”
means—

(i) the direct transfer of funds, such as grants, loans, and equity
infusions, or the potential direct transfer of funds or liabilities, such as
loan guarantees,

(ii) foregoing or not collecting revenue that is otherwise due, such
as granting tax credits or deductions from taxable income,

(iii) providing goods or services, other than general infrastructure,
or

(iv) purchasing goods.

(E) BENEFIT CONFERRED.—A benefit shall normally be treated as
conferred where there is a benefit to the recipient, including—

(i) in the case of an equity infusion, if the investment decision is
inconsistent with the usual investment practice of private investors,
including the practice regarding the provision of risk capital, in the
country in which the equity infusion is made,

(ii) in the case of a loan, if there is a difference between the amount
the recipient of the loan pays on the loan and the amount the recipient
would pay on a comparable commercial loan that the recipient could
actually obtain on the market,

(iii) in the case of a loan guarantee, if there is a difference, after
adjusting for any difference in guarantee fees, between the amount the
recipient of the guarantee pays on the guaranteed loan and the amount
the recipient would pay for a comparable commercial loan if there
were no guarantee by the authority, and

(iv) in the case where goods or services are provided, if such goods
or services are provided for less than adequate remuneration, and in
the case where goods are purchased, if such goods are purchased for
more than adequate remuneration.

For purposes of clause (iv), the adequacy of remuneration shall be
determined in relation to prevailing market conditions for the good or
service being provided or the goods being purchased in the country which
is subject to the investigation or review. Prevailing market conditions
include price, quality, availability, marketability, transportation, and other
conditions of purchase or sale.

(F) CHANGE IN OWNERSHIP.—A change in ownership of all or part of a
foreign enterprise or the productive assets of a foreign enterprise does not
by itself require a determination by the administering authority that a past
countervailable subsidy received by the enterprise no longer continues to
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be countervailable, even if the change in ownership is accomplished
through an arm’s length transaction.
(5A) SPECIFICITY.—

(A) IN GENERAL—A subsidy is specific if it is an export subsidy
described in subparagraph (B) or an import substitution subsidy described
in subparagraph (C), or if it is determined to be specific pursuant to
subparagraph (D).

(B) EXPORT SUBSIDY.—An export subsidy is a subsidy that is, in law or
in fact, contingent upon export performance, alone or as 1 of 2 or more
conditions.

(C) IMPORT SUBSTITUTION SUBSIDY.—An import substitution subsidy is
a subsidy that is contingent upon the use of domestic goods over imported
goods, alone or as 1 of 2 or more conditions.

(D) DOMESTIC SUBSIDY.—In determining whether a subsidy (other than
a subsidy described in subparagraph (B) or (C)) is a specific subsidy, in
law or in fact, to an enterprise or industry within the jurisdiction of the
authority providing the subsidy, the following guidelines shall apply:

(i) Where the authority providing the subsidy, or the legislation
pursuant to which the authority operates, expressly limits access to the
subsidy to an enterprise or industry, the subsidy is specific as a matter
of law.

(ii) Where the authority providing the subsidy, or the legislation
pursuant to which the authority operates, establishes objective criteria
or conditions governing the eligibility for, and the amount of, a
subsidy, the subsidy is not specific as a matter of law, if—

(1) eligibility is automatic,
(II) the criteria or conditions for eligibility are strictly
followed, and
(III) the criteria or conditions are clearly set forth in the
relevant statute, regulation, or other official document so as to be
capable of verification.
For purposes of this clause, the term “objective criteria or conditions”
means criteria or conditions that are neutral and that do not favor one
enterprise or industry over another. '

(iii) Where there are reasons to believe that a subsidy may be
specific as a matter of fact, the subsidy is specific if one or more of
the following factors exist:

() The actual recipients of the subsidy, whether considered on
an enterprise or industry basis, are limited in number.

(II) An enterprise or industry is a predominant user of the
subsidy.

(II) An enterprise or industry receives a disproportionately
large amount of the subsidy.
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(IV) The manner in which the authority providing the subsidy
has exercised discretion in the decision to grant the subsidy
indicates that an enterprise or industry is favored over others.

In evaluating the factors set forth in subclauses (I), (II), (II), and
(IV), the administering authority shall take into account the extent of
diversification of economic activities within the jurisdiction of the
authority providing the subsidy, and the length of time during which
the subsidy program has been in operation.

(iv) Where a subsidy is limited to an enterprise or industry located
within a designated geographical region within the jurisdiction of the
authority providing the subsidy, the subsidy is specific.

For purposes of this paragraph and paragraph (5B), any reference to an
enterprise or industry is a reference to a foreign enterprise or foreign industry
and includes a group of such enterprises or industries.

(5B) CATEGORIES OF NONCOUNTER VAILABLE SUBSIDIES.—

(A) IN GENERAL.—Notwithstanding the provisions of paragraphs (5) and
(5A), in the case of merchandise imported from a Subsidies Agreement
country, a subsidy shall be treated as noncountervailable if the
administering authority determines in an investigation under subtitle A or a
review under subtitle C that the subsidy meets all of the criteria described
in subparagraph (B), (C), or (D), as the case may be, or the provisions of
subparagraph (E)(i) apply.

[(B) RESEARCH SUBSIDY.—

(i) IN GENERAL—Except for a subsidy provided on the
manufacture, production, or export of civil aircraft, a subsidy for
research activities conducted by a person, or by a higher education or
research establishment on a contract basis with a person, shall be
treated as noncountervailable, if the subsidy covers not more than 75
percent of the costs of industrial research or not more than 50 percent
of the costs of precompetitive development activity, and such subsidy
is limited exclusively to—

(1) the costs of researchers, technicians, and other supporting
staff employed exclusively in the research activity,

(I1) the costs of instruments, equipment, land, or buildings that
are used exclusively and permanently (except when disposed of
on a commercial basis) for the research activity,

(I17) the costs of consultancy and equivalent services used
exclusively for the research activity, including costs for bought-in
research, technical knowledge, and patents,

(IV) additional overhead costs incurred directly as a result of
the research activity, and

5 Pursuant to section 282(c)(1) of the Uruguay Round Agreement Act, subparagraph (B) of section
771(5B) of the Tariff Act of 1930 ceased to apply as of July 1, 2000.



- 632 -

(V) other operating costs (such as materials and supplies)

incurred directly as a result of the research activity.
(i) DEFINITIONS.—For purposes of this subparagraph—

(I) INDUSTRIAL RESEARCH.—The term “industrial research”
means planned search or critical investigation aimed at the
discovery of new knowledge, with the objective that such
knowledge may be useful in developing new products, processes,
or services, or in bringing about a significant improvement to
existing products, processes, or services.

(I) PRECOMPETITIVE DEVELOPMENT ACTIVITY.—The term
“precompetitive development activity” means the translation of
industrial research findings into a plan, blueprint, or design for
new, modified, or improved products, processes, or services,
whether intended for sale or use, including the creation of a first
prototype that would not be capable of commercial use. The term
also may include the conceptual formulation and design of
products, processes, or services alternatives and initial
demonstration or pilot projects, if these same projects cannot be
converted or used for industrial application or commercial
exploitation. The term does not include routine or periodic
alterations to existing products, production lines, manufacturing
processes, services, or other ongoing operations even if those
alterations may represent improvements.

(iii) CALCULATION RULES.—

(1) IN GENERAL.—In the case of a research activity that spans
both industrial research and precompetitive development activity,
the allowable level of the noncountervailable subsidy shall not
exceed 62.5 percent of the costs set forth in subclauses (), (II),
(IID), (IV), and (V) of clause (i).

(I) TOTAL ELIGBLE COSTS.—The allowable level of a
noncountervailable subsidy described in clause (i) shall be based
on the total eligible costs incurred over the duration of a
particular project.]

[(C) SUBSIDY TO DISADVANTAGED REGIONS.—®
(i) IN GENERAL—A subsidy provided, pursuant to a general
framework of regional development, to a person located in a
disadvantaged region within a country shall be treated as
noncountervailable, if it is not specific (within the meaning of
paragraph (5A)) within eligible regions and if the following
conditions are met:
(1) Each region identified as disadvantaged within the territory

6 Pursuant to section 282(c)(1) of the Uruguay Round Agreements Act subparagraph (C) of section
771(5B) of the Tariff Act of 1930 ceased to apply as of July 1, 2000.



-633 -

of a country is a clearly designated, contiguous geographical area
with a definable economic and administrative identity.

(II) Each region is considered a disadvantaged region on the
basis of neutral and objective criteria indicating that the region is
disadvantaged because of more than temporary circumstances,
and such criteria are clearly stated in the relevant statute,
regulation, or other official document so as to be capable of
verification.

(IIl) The criteria described in subclause (II) include a
measurement of economic development.

(IV) Programs provided within a general framework of
regional development include ceilings on the amount of
assistance that can be granted to a subsidized project. Such
ceilings are differentiated according to the different levels of
development of assisted regions, and are expressed in terms of
investment costs or costs of job creation. Within such ceilings,
the distribution of assistance is sufficiently broad and even to
avoid the predominant use of a subsidy by, or the provision of
disproportionately large amounts of a subsidy to, an enterprise or
industry as described in paragraph (SA)(D).

(ii) MEASUREMENT OF ECONOMIC DEVELOPMENT.—For purposes of
clause (i), the measurement of economic development shall be based
on one or more of the following factors:

(I) Per capita income, household per capita income, or per
capita gross domestic product that does not exceed 85 percent of
the average for the country subject to investigation or review.

(II) An unemployment rate that is at least 110 percent of the
average unemployment rate for the country subject to
investigation or review.

The measurement of economic development shall cover a 3-year
period, but may be a composite measurement and may include factors
other than those set forth in this clause.

(iii) DEFINITIONS.—For purposes of this subparagraph—

(I) GENERAL FRAMEWORK OF REGIONAL DEVELOPMENT.—The
term “general framework of regional development” means that
the regional subsidy programs are part of an internally consistent
and generally applicable regional development policy, and that
regional development subsidies are not granted in isolated
geographical points having no, or virtually no, influence on the
development of a region.

(1) NEUTRAL AND OBJECTIVE CRITERIA.—The term “neutral
and objective criteria” means criteria that do not favor certain
regions beyond what is appropriate for the elimination or



634 -

reduction of regional disparities within the framework of the
regional development policy.]
[(D) SUBSIDY FOR ADAPTATION OF EXISTING FACILITIES TO NEW
ENVIRONMENTAL REQUIREMENTS.—"

(i) IN GENERAL—A subsidy that is provided to promote the
adaptation of existing facilities to new environmental requirements
that are imposed by statute or by regulation, and that result in greater
constraints and financial burdens on the recipient of the subsidy, shall
be treated as noncountervailable, if the subsidy—

(1) is a one-time nonrecurring measure,

(II) is limited to 20 percent of the cost of adaptation,

(III) does not cover the cost of replacing and operating the
subsidized investment, a cost that must be fully borne by the
recipient,

(IV) is directly linked and proportionate to the recipient's
planned reduction of nuisances and pollution, and does not cover
any manufacturing cost savings that may be achieved, and

(V) is available to all persons that can adopt the new
equipment or production processes.

(ii) EXISTING FACILITIES.—For purposes of this subparagraph, the
term “existing facilities” means facilities that have been in operation
for at least 2 years before the date on which the new environmental
requirements are imposed. ]

7 Pursuant to section 282(c)(1) of the Uruguay Round Agreements Act, subparagraph (D) of section
771(5B) of the Tariff Act of 1930 ceased to apply as of July 1, 2000.
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[(E) NOTIFIED SUBSIDY PROGRAM.—°

(i) GENERAL RULE.—If a subsidy is provided pursuant to a program
that has been notified in accordance with Article 8.3 of the Subsidies
Agreement, the subsidy shall be treated as noncountervailable and
shall not be subject to investigation or review under this title.

(ii) EXCEPTION.—Notwithstanding clause (i), a subsidy shall be
treated as countervailable if—

(I) the Trade Representative notifies the administering
authority that a determination has been made pursuant to Article
8.4 or 8.5 of the Subsidies Agreement that the subsidy, or the
program pursuant to which the subsidy was provided, does not
satisfy the conditions and criteria of Article 8.2 of the Subsidies
Agreement; and

(I1) the subsidy is specific within the meaning of paragraph
(54)]

(F) CERTAIN SUBSIDIES ON AGRICULTURAL PRODUCTS.—Domestic
support measures that are provided with respect to products listed in
Annex 1 to the Agreement on Agriculture, and that the administering
authority determines conform fully to the provisions of Annex 2 to that
Agreement, shall be treated as noncountervailable. Upon request by the
administering authority, the Trade Representative shall provide advice
regarding the interpretation and application of Annex 2.

(G) PROVISIONAL APPLICATION.—

(i) Subparagraphs (B), (C), (D), and (E) shall not apply on or after
the first day of the month that is 66 months after the WTO Agreement
enters into force, unless the provisions of such subparagraphs are
extended pursuant to section 282(c) of the Uruguay Round
Agreements Act.

(ii) Subparagraph (F) shall not apply to imports from a WTO
member country at the end of the 9-year period beginning on January
1, 1995. The Trade Representative shall determine the precise
termination date for each WTO member country in accordance with
paragraph (i) of Article 1 of the Agreement on Agriculture and such
date shall be notified to the administering authority.

(6) NET COUNTERVAILABLE SUBSIDY.—For the purpose of determining the
net countervailable subsidy, the administering authority may subtract from the
gross countervailable subsidy the amount of—

(A) any application fee, deposit, or similar payment paid in order to

8 Pursuant to section 282(c)(1) of the Uruguay Round Agreements Act, subparagraph (E) of section
771(5B) of the Tariff Act of 1930 ceased to apply as of July 1, 2000.
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qualify for, or to receive, the benefit of the countervailable subsidy,
(B) any loss in the value of the countervailable subsidy resulting from its
deferred receipt, if the deferral is mandated by Government order, and
(C) export taxes, duties, or other charges levied on the export of
merchandise to the United States specifically intended to offset the
countervailable subsidy received.
(7) MATERIAL INJURY.—
(A) IN GENERAL.—The term “material injury” means harm which is not
inconsequential, immaterial, or unimportant.
(B) VOLUME AND CONSEQUENT IMPACT.—In making determinations
under sections 703(a), 705(b), 733(a), and 735(b), the Commission in
each case—
(i) shall consider—
(I) the volume of imports of the subject merchandise,
(II) the effect of imports of that merchandise on prices in the

United States for like products\l1\, and

(IIT) the impact of imports of such merchandise on domestic
producers of like products™, but only in the context of
production operations within the United States; and

(ii) may consider such other economic factors as are relevant to the
determination regarding whether there is material injury by reason of
imports.

In the notification required under section 705(d) or 735(d), as the case
may be, the Commission shall explain its analysis of each factor
considered under clause (i), and identify each factor considered under
clause (ii) and explain in full its relevance to the determination.

(C) EVALUATION OF RELEVANT FACTORS.—For purposes of
subparagraph (B)—

(i) VOLUME.—In evaluating the volume of imports of merchandise,
the Commission shall consider whether the volume of imports of the
merchandise, or any increase in that volume, either in absolute terms
or relative to production or consumption in the United States, is
significant.

(ii) PRICE.—In evaluating the effect of imports of such merchandise
on prices, the Commission shall consider whether—

(I) there has been significant price underselling by the
imported merchandise as compared with the price of domestic
like products of the United States, and

(II) the effect of imports of such merchandise otherwise
depresses prices to a significant degree or prevents price
increases, which otherwise would have occurred, to a significant
degree.
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(iii) IMPACT ON AFFECTED DOMESTIC INDUSTRY.—In examining the
impact required to be considered under subparagraph B)()(II), the
Commission shall evaluate all relevant economic factors which have a
bearing on the state of the industry in the United States, including, but
not limited to—

(1) actual and potential decline in output, sales, market share,
profits, productivity, return on investments, and utilization of
capacity,

(II) factors affecting domestic prices,

(III) actual and potential negative effects on cash flow,
inventories, employment, wages, growth, ability to raise capital,
and investment,

(IV) actual and potential negative effects on the existing
development and production efforts of the domestic industry,
including efforts to develop a derivative or more advanced
version of the domestic like product, and

(V) in a proceeding under subtitle B, the magnitude of the
margin of dumping.

The Commission shall evaluate all relevant economic factors
described in this clause within the context of the business cycle and
conditions of competition that are distinctive to the affected industry.

(iv) CAPTIVE PRODUCTION.—If domestic producers internally
transfer significant production of the domestic like product for the
production of a downstream article and sell significant production of
the domestic like product in the merchant market, and the
Commission finds that—

() the domestic like product produced that is internally
transferred for processing into that downstream article does not
enter the merchant market for the domestic like product,

(I1) the domestic like product is the predominant material input
in the production of that downstream article, and

(IIT) the production of the domestic like product sold in the
merchant market is not generally used in the production of that
downstream article,

then the Commission, in determining market share and the factors
affecting financial performance set forth in clause (iii), shall focus
primarily on the merchant market for the domestic like product.

(D) SPECIAL RULES FOR AGRICULTURAL PRODUCTS.—

(i) The Commission shall not determine that there is no material
injury or threat of material injury to the United States producers ofan
agricultural commodity merely because the prevailing market price is
at or above the minimum support price.

(i) In the case of agricultural products, the Commission shall
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consider any increased burden on government income or price
support programs.
(E) SPECIAL RULES.—For purposes of this paragraph—

(i) NATURE OF COUNTERVAILABLE SUBSIDY.—In determining
whether there is a threat of material injury, the Commission shall
consider information provided to it by the administering authority
regarding the nature of the countervailable subsidy granted by a
foreign country (particularly whether the countervailable subsidy is a
subsidy described in Article 3 or 6.1 of the Subsidies Agreement) and
the effects likely to be caused by the countervailable subsidy.’

(ii) STANDARD FOR DETERMINATION.—The presence or absence of
any factor which the Commission is required to evaluate under
subparagraph (C) or (D) shall not necessarily give decisive guidance
with respect to the determination by the Commission of material
mjuory.

(F) THREAT OF MATERIAL INJURY.—

(i) IN GENERAL.—In determining whether an industry in the United
States is threatened with material injury by reason of imports (or sales
for importation) of the subject merchandise, the Commission shall
consider, among other relevant economic factors—

(I) if a countervailable subsidy is involved, such information as
may be presented to it by the administering authority as to the
nature of the subsidy (particularly as to whether the
countervailable subsidy is a subsidy described in Article 3 or 6.1
of the Subsidies Agreement), and whether imports of the subject
merchandise are likely to increase,'®

(II) any existing unused production capacity or imminent,
substantial increase in production capacity in the exporting
country indicating the likelihood of substantially increased
imports of the subject merchandise into the United States, taking
into account the availability of other export markets to absorb
any additional exports,

(II) a significant rate of increase of the volume or market
penetration of imports of the subject merchandise indicating the
likelihood of substantially increased imports,

(IV) whether imports of the subject merchandise are entering
at prices that are likely to have a significant depressing or
suppressing effect on domestic prices, and are likely to increase

? Article 6.1 of the Uruguay Round Subsidies Agreement lapsed January 1, 2000.
19 Article 6.1 of the Uruguay Round Subsidies Agreement lapsed January 1, 2000.
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demand for further imports,

(V) inventories of the subject merchandise,

(VI) the potential for product-shifting if production facilities in
the foreign country, which can be used to produce the subject
merchandise, are currently being used to produce other products,

(VID) in any investigation under this title which involves
imports of both a raw agricultural product (within the meaning of
paragraph (4)(E)(iv)) and any product processed from such raw
agricultural product, the likelihood that there will be increased
imports, by reason of product shifting, if there is an affirmative
determination by the Commission under section 705(b)(1) or
735(b)(1) with respect to either the raw agricultural product or
the processed agricultural product (but not both),

(VIII) the actual and potential negative effects on the existing
development and production efforts of the domestic industry,
including efforts to develop a derivative or more advanced
version of the domestic like product, and

(IX) any other demonstrable adverse trends that indicate the
probability that there is likely to be material injury by reason of
imports (or sale for importation) of the subject merchandise
(whether or not it is actually being imported at the time).

(ii) BASIS FOR DETERMINATION.—The Commission shall consider
the factors set forth in clause (i) as a whole in making a determination
of whether further dumped or subsidized imports are imminent and
whether material injury by reason of imports would occur unless an
order is issued or a suspension agreement is accepted under this title.
The presence or absence of any factor which the Commission is
required to consider under clause (i) shall not necessarily give
decisive guidance with respect to the determination. Such a
determination may not be made on the basis of mere conjecture or
supposition.

(iii) EFFECT OF DUMPING IN THIRD-COUNTRY MARKETS.—

(I) IN GENERAL—In investigations under subtitle B, the
Commission shall consider whether dumping in the markets of
foreign countries (as evidenced by dumping findings or
antidumping remedies in other WTO member markets against the
same class or kind of merchandise manufactured or exported by
the same party as under investigation) suggests a threat of
material injury to the domestic industry. In the course of its
investigation, the Commission shall request information from the
foreign manufacturer, exporter, or United States importer
concerning this issue.
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(II) WTO MEMBER MARKET.—-For purposes of this clause, the
term “WTO member market” means the market of any country
which is a WTO member.

(1II) EUROPEAN COMMUNITIES.—For purposes of this clause,
the European Communities shall be treated as a foreign country.

(G) CUMULATION FOR DETERMINING MATERIAL INJURY.—

(i) IN GENERAL.—For purposes of clauses (i) and (i) of
subparagraph (C), and subject to clause (ii), the Commission shall
cumulatively assess the volume and effect of imports of the subject
merchandise from all countries with respect to which—

(I) petitions were filed under section 702(b) or 732(b) on the
same day,

(II) investigations were initiated under section 702(a) or 732(a)
on the same day, or

(III) petitions were filed under section 702(b) or 732(b) and
investigations were initiated under section 702(a) or 732(a) on
the same day,

if such imports compete with each other and with domestic like
products in the United States market.

(ii) EXCEPTIONS.—The Commission shall not cumulatively assess
the volume and effect of imports under clause (i}—

(1) with respect to which the administering authority has made
a preliminary negative determination, unless the administering
authority subsequently made a final affirmative determination
with respect to those imports before the Commission's final
determination is made;

(ID) from any country with respect to which the investigation
has been terminated;

(11D from any country designated as a beneficiary country
under the Caribbean Basin Economic Recovery Act [19 U.S.C.
2701 et seq.] for purposes of making a determination with
respect to that country, except that the volume and effect of
imports of the subject merchandise from such country may be
cumulatively assessed with imports of the subject merchandise
from any other couniry designated as such a beneficiary country
to the extent permitted by clause (i); or

(IV) from any country that is a party to an agreement with the
United States establishing a free trade area, which entered into
force and effect before January 1, 1987, unless the Commission
determines that a domestic industry is materially injured or
threatened with material injury by reason of imports from that
country.
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(iii) RECORDS IN FINAL INVESTIGATIONS—In each final
determination in which it cumulatively assesses the volume and effect
of imports under clause (i), the Commission shall make its
determinations based on the record compiled in the first investigation
in which it makes a final determination, except that when the
administering authority issues its final determination in a subsequently
completed investigation, the Commission shall permit the parties in
the subsequent investigation to submit comments concerning the
significance of the administering authority's final determination, and
shall include such comments and the administering authority's final
determination in the record for the subsequent investigation.

(iv) REGIONAL INDUSTRY DETERMINATIONS.—In an investigation
which involves a regional industry, and in which the Commission
decides that the volume and effect of imports should be cumulatively
assessed under this subparagraph, such assessment shall be based
upon the volume and effect of imports into the region or regions
determined by the Commission. The provisions of clause (iii) shall
apply to such investigations.

(H) CUMULATION FOR DETERMINING THREAT OF MATERIALINJURY.—To0
the extent practicable and subject to subparagraph (G)(ii), for purposes of
clause (i)III) and (IV) of subparagraph (F), the Commission may
cumulatively assess the volume and price effects of imports of the subject
merchandise from all countries with respect to which—

(i) petitions were filed under section 702(b) or 732(b) on the same
day,

(ii) investigations were initiated under section 702(a) or 732(a) on
the same day, or

(iii) petitions were filed under section 702(b) or 732(b) and
investigations were initiated under section 702(a) or 732(a) on the
same day,

if such imports compete with each other and with domestic like products in
the United States market.

(I) CONSIDERATION OF POST-PETITION INFORMATION.—The Commission
shall consider whether any change in the volume, price effects, or impact
of imports of the subject merchandise since the filing of the petition in an
investigation under subtitle A or B is related to the pendency of the
investigation and, if so, the Commission may reduce the weight accorded
to the data for the period after the filing of the petition in making its
determination of material injury, threat of material injury, or material
retardation of the establishment of an industry in the United States.

(8) SUBSIDIES AGREEMENT; AGREEMENT ON AGRICULTURE.—
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(A) SUBSIDIES AGREEMENT.— The term “Subsidies Agreement” means
the Agreement on Subsidies and Countervailing Measures referred to in
section 101(d)(12) of the Uruguay Round Agreements Act.

(B) AGREEMENT ON AGRICULTURE.—The term “Agreement on
Agriculture” means the Agreement on Agriculture referred to in section
101(d)(2) of the Uruguay Round Agreements Act.

(9) INTERESTED PARTY.—The term “interested party” means—

(A) a foreign manufacturer, producer, or exporter, or the United States
importer, of subject merchandise or a trade or business association a
majority of the members of which are producers, exporters, or importers of
such merchandise,

(B) the government of a country in which such merchandise is produced
or manufactured or from which such merchandise is exported,

(C) a manufacturer, producer, or wholesaler in the United States of a
domestic like product,

(D) a certified union or recognized union or group of workers which is
representative of an industry engaged in the manufacture, production, or
wholesale in the United States of a domestic like product,

(E) a trade or business association a majority of whose members
manufacture, produce, or wholesale a domestic like product in the United
States,

(F) an association, a majority of whose members is composed of
interested parties described in subparagraph (C), (D), or (E) with respect
to a domestic like product, and

(G) in any investigation under this title involving an industry engaged in
producing a processed agricultural product, as defined in paragraph (4)(E),
a coalition or trade association which is representative of either—

(i) processors,

(ii) processors and producers, or

(iii) processors and growers,
but this subparagraph shall cease to have effect if the United States Trade
Representative notifies the administering authority and the Commission
that the application of this subparagraph is inconsistent with the
international obligations of the United States.

(10) DOMESTIC LIKE PRODUCT.—The term “domestic like product” means a
product which is like, or in the absence of like, most similar in characteristics
and uses with, the article subject to an investigation under this title.

(11) AFFIRMATIVE DETERMINATIONS BY DIVIDED COMMISSION.—If the
Commissioners voting on a determination by the Commission, including a
determination under section 751, are evenly divided as to whether the
determination should be affirmative or negative, the Commission shall be
deemed to have made an affirmative determination. For the purpose of
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applying this paragraph when the issue before the Commission is to determine
whether there is—

(A) material injury to an industry in the United States,

(B) threat of material injury to such an industry, or

(C) material retardation of the establishment of an industry in the United
States,

by reason of imports of the merchandise, an affirmative vote on any of the
issues shall be treated as a vote that the determination should be affirmative.

(12) ATTRIBUTION OF MERCHANDISE TO COUNTRY OF MANUFACTURE OR
PRODUCTION.—For purposes of subtitle A, merchandise shall be treated as the
product of the country in which it was manufactured or produced without
regard to whether it is imported directly from that country and without regard
to whether it is imported in the same condition as when exported from that
country or in a changed condition by reason of remanufacture or otherwise.

(13) [Repealed.]

(14) SOLD OR, IN THE ABSENCE OF SALES, OFFERED FOR SALE—The term
“sold or, in the absence of sales, offered for sale” means sold or, in the absence
of sales, offered—

(A) to all purchasers in commercial quantities, or

(B) in the ordinary course of trade to one or more selected purchasers in
commercial quantities at a price which fairly reflects the market value of
the merchandise,

without regard to restrictions as to the disposition or use of the merchandise by
the purchaser except that, where such restrictions are found to affect the market
value of the merchandise, adjustment shall be made therefor in calculating the
price at which the merchandise is sold or offered for sale.

(15) ORDINARY COURSE OF TRADE.—The term “ordinary course of trade”
means the conditions and practices which, for a reasonable time prior to the
exportation of the subject merchandise, have been normal in the trade under
consideration with respect to merchandise of the same class or kind. The
administering authority shall consider the following sales and transactions,
among others, to be outside the ordinary course of trade:

(A) Sales disregarded under section 773(b)(1).

(B) Transactions disregarded under section 773(£)(2).

(16) FOREIGN LIKE PRODUCT.—The term “foreign like product” means
merchandise in the first of the following categories in respect of which a
determination for the purposes of subtitle B of this title can be satisfactorily
made:

(A) The subject merchandise and other merchandise which is identical
in physical characteristics with, and was produced in the same country by
the same person as, that merchandise.

(B) Merchandise—

(i) produced in the same country and by the same person as the
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subject merchandise,

(ii) like that merchandise in component material or materials and in
the purposes for which used, and

(iii) approximately equal in commercial value to that merchandise.

(C) Merchandise —

(i) produced in the same country and by the same person and of the
same general class or kind as the merchandise which is the subject of
the investigation,

(ii) like that merchandise in the purposes for which used, and

(iii) which the administering authority determines may reasonably
be compared with that merchandise.

(17) USUAL COMMERCIAL QUANTITIES.—The term ‘“usual commercial
quantities”, in any case in which the subject merchandise is sold in the market
under consideration at different prices for different quantities, means the
quantities in which such merchandise is there sold at the price or prices for one
quantity in an aggregate volume which is greater than the aggregate volume
sold at the price or prices for any other quantity.

(18) NONMARKET ECONOMY COUNTRY.—

(A) IN GENERAL.—The term “nonmarket economy country” means any
foreign country that the administering authority determines does not
operate on market principles of cost or pricing structures, so that sales of
merchandise in such country do not reflect the fair value of the
merchandise.

(B) FACTORS TO BE CONSIDERED.—In making determinations under
subparagraph (A) the administering authority shall take into account—

(i) the extent to which the currency of the foreign country is
convertible into the currency of other countries;|[,]

(ii) the extent to which wage rates in the foreign country are
determined by free bargaining between labor and management,

(iii) the extent to which joint ventures or other investments by firms
of other foreign countries are permitted in the foreign country,

(iv) the extent of government ownership or control of the means of
production,

(v) the extent of government control over the allocation of
resources and over the price and output decisions of enterprises, and

(vi) such other factors as the administering authority considers
appropriate.

(C) DETERMINATION IN EFFECT.—

(i) Any determination that a foreign country is a nonmarket
economy country shall remain in effect until revoked by the
administering authority.

(ii) The administering authority may make a determination under
subparagraph (A) with respect to any foreign country at any time.
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(D) DETERMINATIONS NOT IN ISSUE.—Notwithstanding any other
provision of law, any determination made by the administering authority
under subparagraph (A) shall not be subject to judicial review in any
investigation conducted under subtitle B.

(E) COLLECTION OF INFORMATION.—Upon request by the administering
authority, the Commissioner of Customs shall provide the administering
authority a copy of all public and proprietary information submitted to, or
obtained by, the Commissioner of Customs that the administering
authority considers relevant to proceedings involving merchandise from
nonmarket economy countries. The administering authority shall protect
proprietary information obtained under this section from public disclosure
in accordance with section 777.

(19) EQUIVALENCY OF LEASES TO SALES.—In determining whether a lease is
equivalent to a sale for purposes of this title, the administering authority shall
consider—

(A) the terms of the lease,

(B) commercial practice within the industry,

(C) the circumstances of the transaction,

(D) whether the product subject to the lease is integrated into the
operations of the lessee or importer,

(E) whether in practice there is a likelihood that the lease will be
continued or renewed for a significant period of time, and

(F) other relevant factors, including whether the lease transaction would
permit avoidance of antidumping or countervailing duties.

(20) APPLICATION TO GOVERNMENTAL IMPORTATIONS.—

(A) IN GENERAL.—Except as otherwise provided by this paragraph,
merchandise imported by, or for the use of, a department or agency of the
United States Government (including merchandise provided for under
chapter 98 of the Harmonized Tariff Schedule of the United States) is
subject to the imposition of countervailing duties or antidumping duties
under this title or section 303.

(B) EXCEPTIONS.—Merchandise imported by, or for the use of, the
Department of Defense shall not be subject to the imposition of
countervailing or antidumping duties under this title if—

(i) the merchandise is acquired by, or for use of, such Department—
(I) from a country with which such Department had a
Memorandum of Understanding which was in effect on January
1, 1988, and has continued to have a comparable agreement
(including renewals) or superseding agreements, and
(II) in accordance with terms of the Memorandum of
Understanding in effect at the time of importation, or
(ii) the merchandise has no substantial nonmilitary use.
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(21) UNITED STATES-CANADA AGREEMENT.—The term “United States-

Canada Agreement” means the United States-Canada Free-Trade Agreement.

(22) NAFTA.—The term “NAFTA” means the North American Free Trade
Agreement.

(23) ENTRY.—The term “entry” includes, in appropriate circumstances as
determined by the administering authority, a reconciliation entry created under
a reconciliation process, defined in section 401(s), that is initiated by an
importer. The liability of an importer under an antidumping or countervailing
duty proceeding for entries of merchandise subject to the proceeding will attach
to the corresponding reconciliation entry or entries. Suspension of liquidation
of the reconciliation entry or entries, for the purpose of enforcing this title, is
equivalent to the suspension of liquidation of the corresponding individual
entries; but the suspension of liquidation of the reconciliation entry or entries
for such purpose does not preclude liquidation for any other purpose.

(24) NEGLIGIBLE IMPORTS.—

(A) IN GENERAL.—

(i) LESS THAN 3 PERCENT.—Except as provided in clauses (ii) and
(iv), imports from a country of merchandise corresponding to a
domestic like product identified by the Commission are “negligible”
if such imports account for less than 3 percent of the volume of all
such merchandise imported into the United States in the most recent
12-month period for which data are available that precedes—

(D) the filing of the petition under section 702(b) or 732(b), or
(ID) the initiation of the investigation, if the investigation was
initiated under section 702(a) or 732(a).

(ii) EXCEPTION.—Imports that would otherwise be negligible under
clause (i) shall not be negligible if the aggregate volume of imports of
the merchandise from all countries described in clause (i) with respect
to which investigations were initiated on the same day exceeds 7
percent of the volume of all such merchandise imported into the
United States during the applicable 12-month period.

(ili) DETERMINATION OF AGGREGATE VOLUME.—In determining
aggregate volume under clause (ii) or (iv), the Commission shall not
consider imports from any country specified in paragraph (7)(G)(ii).

(iv) NEGLIGIBILITY IN THREAT ANALYSIS.—Notwithstanding clauses
(i) and (ii), the Commission shall not treat imports as negligible if it
determines that there is a potential that imports from a country
described in clause (i) will imminently account for more than 3
percent of the volume of all such merchandise imported into the
United States, or that the aggregate volumes of imports from all
countries described in clause (ii) will imminently exceed 7 percent of
the volume of all such merchandise imported into the United States.
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The Commission shall consider such imports only for purposes of
determining threat of material injury.

(B) NEGLIGIBILITY FOR CERTAIN COUNTRIES IN COUNTERVAILING DUTY
INVESTIGATIONS.—In the case of an investigation under section 701,
subparagraph (A) shall be applied to imports of subject merchandise from
developing countries by substituting “4 percent” for “3 percent” in
subparagraph (A)(i) and by substituting “9 percent” for “7 percent” in
subparagraph (A)(ii).

(C) COMPUTATION OF IMPORT VOLUMES.—In computing import volumes
for purposes of subparagraphs (A) and (B), the Commission may make
reasonable estimates on the basis of available statistics.

(D) REGIONAL INDUSTRIES.—In an investigation in which the
Commission makes a regional industry determination under paragraph
(4)(C), the Commission's examination under subparagraphs (A) and (B)
shall be based upon the volume of subject merchandise exported for sale
in the regional market in lieu of the volume of all subject merchandise
imported into the United States.

(25) SUBJECT MERCHANDISE.—The term “subject merchandise” means the
class or kind of merchandise that is within the scope of an investigation, a
review, a suspension agreement, an order under this title or section 303, or a
finding under the Antidumping Act, 1921.

(26) SECTION 303.—The terms “section 303” and “303” mean section 303 of
this Act as in effect on the day before the effective date of title II of the
Uruguay Round Agreements Act.

(27) SUSPENSION AGREEMENT.—The term “suspension agreement” means an
agreement described in section [sections] 704(b), 704(c), 734(b), 734(c), or
734(1).

(28) EXPORTER OR PRODUCER.—The term “exporter or producer” means the
exporter of the subject merchandise, the producer of the subject merchandise,
or both where appropriate. For purposes of section 773, the term “exporter or
producer” includes both the exporter of the subject merchandise and the
producer of the same subject merchandise to the extent necessary to accurately
calculate the total amount incurred and realized for costs, expenses, and profits
in connection with production and sale of that merchandise.

(29) WTO AGREEMENT.—The term “WTO Agreement” means the
Agreement defined in section 2(9) of the Uruguay Round Agreements Act.

(30) WTO MEMBER AND WTO MEMBER COUNTRY.—The terms “WTO
member” and “WTO member country” mean a state, or separate customs
territory (within the meaning of Article XII of the WTO Agreement), with
respect to which the United States applies the WTO Agreement.

(31) GATT 1994.—The term “GATT 1994” means the General Agreement
on Tariffs and Trade annexed to the WTO Agreement.
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(32) TRADE REPRESENTATIVE.—The term “Trade Representative” means the
United States Trade Representative.

(33) AFFILIATED PERSONS.—The following persons shall be considered to be
“affiliated” or “affiliated persons”:

(A) Members of a family, including brothers and sisters (whether by the
whole or half blood), spouse, ancestors, and lineal descendants.

(B) Any officer or director of an organization and such organization.

(C) Partners.

(D) Employer and employee.

(E) Any person directly or indirectly owning, controlling, or holding
with power to vote, 5 percent or more of the outstanding voting stock or
shares of any organization and such organization.

(F) Two or more persons directly or indirectly controlling, controlled
by, or under common control with, any person.

(G) Any person who controls any other person and such other person.

For purposes of this paragraph, a person shall be considered to control another
person if the person is legally or operationally in a position to exercise restraint
or direction over the other person.

(34) DUMPED; DUMPING.—The terms “dumped” and “dumping” refer to the
sale or likely sale of goods at less than fair value.

(35) DUMPING MARGIN; WEIGHTED AVERAGE DUMPING MARGIN.—

(A) DUMPING MARGIN.—The term “dumping margin” means the amount
by which the normal value exceeds the export price or constructed export
price of the subject merchandise.

(B) WEIGHTED AVERAGE DUMPING MARGIN.—The term “weighted
average dumping margin” is the percentage determined by dividing the
aggregate dumping margins determined for a specific exporter or producer
by the aggregate export prices and constructed export prices of such
exporter or producer.

(C) MAGNITUDE OF THE MARGIN OF DUMPING.—The magnitude of the
margin of dumping used by the Commission shall be—

(i) in making a preliminary determination under section 733(a) in
an investigation (including any investigation in which the
Commission cumulatively assesses the volume and effect of imports
under paragraph (7)(G)(i)), the dumping margin or margins published
by the administering authority in its notice of initiation of the
investigation;

(ii) in making a final determination under section 735(b), the
dumping margin or margins most recently published by the
administering authority prior to the closing of the Commission's
administrative record;

(iii) in a review under section 751(b)(2), the most recent dumping
margin or margins determined by the administering authority under
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section 752(c)(3), if any, or under section 733(b) or 735(a); and

(iv) in a review under section 751(c), the dumping margin or
margins determined by the administering authority under section
752(c)(3).

(36) DEVELOPING AND LEAST DEVELOPED COUNTRY.—

(A) DEVELOPING COUNTRY.—The term “developing country” means a
country designated as a developing country by the Trade Representative.

(B) LEAST DEVELOPED COUNTRY.—The term “least developed country”
means a country which the Trade Representative determines is—

(i) a country referred to as a least developed country within the
meaning of paragraph (a) of Annex VII to the Subsidies Agreement,
or

(ii) any other country listed in Annex VII to the Subsidies
Agreement, but only if the country has a per capita gross national
product of less than $1,000 per annum as measured by the most recent
data available from the World Bank.

(C) PUBLICATION OF LIST.—The Trade Representative shall publish in
the Federal Register, and update as necessary, a list of—

(i) developing countries that have eliminated their export subsidies
on an expedited basis within the meaning of Article 27.11 of the
Subsidies Agreement, and

(ii) countries determined by the Trade Representative to be least
developed or developing countries.

(D) FACTORS TO CONSIDER.—In determining whether a country is a
developing country under subparagraph (A), the Trade Representative
shall consider such economic, trade, and other factors which the Trade
Representative considers appropriate, including the level of economic
development of such country (the assessment of which shall include a
review of the country's per capita gross national product) and the country’s
share of world trade.

(E) LIMITATION ON DESIGNATION.—A determination that a country is a
developing or least developed country pursuant to this paragraph shall be
for purposes of this title only and shall not affect the determination of a
country's status as a developing or least developed country with respect to
any other law.

SEC. 771A. UPSTREAM SUBSIDIES. [19 U.S.C. 1677-1]
(a) DEFINITION.—The term “upstream subsidy” means any countervailable
subsidy, other than an export subsidy, that—

(1) is paid or bestowed by an authority (as defined in section 771(5)) with
respect to a product (hereafter in this section referred to as an “input product™)
that is used in the same country as the authority in the manufacture or
production of merchandise which is the subject of a countervailing duty
proceeding;
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(2) in the judgment of the administering authority bestows a competitive
benefit on the merchandise; and

(3) has a significant effect on the cost of manufacturing or producing the
merchandise.

In applying this subsection, an association of two or more foreign countries,
political subdivisions, dependent territories, or possessions of foreign countries
organized into a customs union outside the United States shall be treated as being
one country if the countervailable subsidy is provided by the customs union.

(b) DETERMINATION OF COMPETITIVE BENEFIT.—

(1) IN GENERAL.—Except as provided in paragraph (2), the administering
authority shall decide that a competitive benefit has been bestowed when the
price for the input product referred to in subsection (a)(1) for such use is lower
than the price that the manufacturer or producer of merchandise which is the
subject of a countervailing duty proceeding would otherwise pay for the
product in obtaining it from another seller in an arms-length transaction.

(2) ADJUSTMENTS.—If the administering authority has determined in a
previous proceeding that a countervailable subsidy is paid or bestowed on the
input product that is used for comparison under paragraph (1), the
administering authority may (A) where appropriate, adjust the price that the
manufacturer or producer of merchandise which is the subject of such
proceeding would otherwise pay for the product to reflect the effects of the
countervailable subsidy, or (B) select in lieu of that price a price from another
source.

(c) INCLUSION OF AMOUNT OF COUNTERVAILABLE SUBSIDY.—If the
administering authority decides, during the course of a countervailing duty
proceeding that an upstream countervailable subsidy is being or has been paid
or bestowed regarding the subject merchandise, the administering authority
shall include in the amount of any countervailing duty imposed on the
merchandise an amount equal to the amount of the competitive benefit referred
to in subparagraph (1)(B), except that in no event shall the amount be greater
than the amount of the countervailable subsidy determined with respect to the
upstream product.

SEC. 771B. CALCULATION OF COUNTERVAILABLE SUBSIDIES ON CERTAIN
PROCESSED AGRICULTURAL PRODUCTS. [19 U.S.C. 1677-2]

In the case of an agricultural product processed from a raw agricultural product in
which—

(1) the demand for the prior stage product is substantially dependent on the
demand for the latter stage product, and

(2) the processing operation adds only limited value to the raw commodity,
countervailable subsidies found to be provided to either producers or
processors of the product shall be deemed to be provided with respect to the
manufacture, production, or exportation of the processed product.

SEC. 772. EXPORT PRICE AND CONSTRUCTED EXPORT PRICE. [19 U.S.C. 1677a]
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(a) EXPORT PRICE.—The term “export price” means the price at which the subject
merchandise is first sold (or agreed to be sold) before the date of importation by the
producer or exporter of the subject merchandise outside of the United States to an
unaffiliated purchaser in the United States or to an unaffiliated purchaser for
exportation to the United States, as adjusted under subsection (c).

(b) CONSTRUCTED EXPORT PRICE.—The term “constructed export price” means
the price at which the subject merchandise is first sold (or agreed to be sold) in the
United States before or after the date of importation by or for the account of the
producer or exporter of such merchandise or by a seller affiliated with the producer
or exporter, to a purchaser not affiliated with the producer or exporter, as adjusted
under subsections (¢) and (d).

(c) ADJUSTMENTS FOR EXPORT PRICE AND CONSTRUCTED EXPORT PRICE.—The
price used to establish export price and constructed export price shall be—

(1) increased by—

(A) when not included in such price, the cost of all containers and
coverings and all other costs, charges, and expenses incident to placing the
subject merchandise in condition packed ready for shipment to the United
States,

(B) the amount of any import duties imposed by the country of
exportation which have been rebated, or which have not been collected, by
reason of the exportation of the subject merchandise to the United States,
and

(C) the amount of any countervailing duty imposed on the subject
merchandise under subtitle A to offset an export subsidy, and

(2) reduced by—

(A) except as provided in paragraph (1)(C), the amount, if any, included
in such price, attributable to any additional costs, charges, or expenses,
and United States import duties, which are incident to bringing the subject
merchandise from the original place of shipment in the exporting country
to the place of delivery in the United States, and

(B) the amount, if included in such price, of any export tax, duty, or
other charge imposed by the exporting country on the exportation of the
subject merchandise to the United States, other than an export tax, duty, or
other charge described in section 771(6)(C).

(d) ADDITIONAL ADJUSTMENTS TO CONSTRUCTED EXPORT PRICE.—For purposes
of this section, the price used to establish constructed export price shall also be
reduced by—

(1) the amount of any of the following expenses generally incurred by or for
the account of the producer or exporter, or the affiliated seller in the United
States, in selling the subject merchandise (or subject merchandise to which
value has been added)—

(A) commissions for selling the subject merchandise in the United
States;
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(B) expenses that result from, and bear a direct relationship to, the sale,
such as credit expenses, guarantees and warranties;

(C) any selling expenses that the seller pays on behalf of the purchaser;
and

(D) any selling expenses not deducted under subparagraph (A), (B), or
©);

(2) the cost of any further manufacture or assembly (including additional
material and labor), except in circumstances described in subsection (¢); and

(3) the profit allocated to the expenses described in paragraphs (1) and (2).

(¢) SPECIAL RULE FOR MERCHANDISE WITH VALUE ADDED AFTER
IMPORTATION.—Where the subject merchandise is imported by a person affiliated
with the exporter or producer, and the value added in the United States by the
affiliated person is likely to exceed substantially the value of the subject
merchandise, the administering authority shall determine the constructed export
price for such merchandise by using one of the following prices if there is a
sufficient quantity of sales to provide a reasonable basis for comparison and the
administering authority determines that the use of such sales is appropriate:

(1) The price of identical subject merchandise sold by the exporter or
producer to an unaffiliated person.

(2) The price of other subject merchandise sold by the exporter or producer
to an unaffiliated person.

If there is not a sufficient quantity of sales to provide a reasonable basis for
comparison under paragraph (1) or (2), or the administering authority determines
that neither of the prices described in such paragraphs is appropriate, then the
constructed export price may be determined on any other reasonable basis.

(f) SPECIAL RULE FOR DETERMINING PROFIT.—

(1) IN GENERAL—For purposes of subsection (d)(3), profit shall be an
amount determined by multiplying the total actual profit by the applicable
percentage.

(2) DEFINITIONS.—For purposes of this subsection:

(A) APPLICABLE PERCENTAGE.—The term “applicable percentage”
means the percentage determined by dividing the total United States
expenses by the total expenses.

(B) TOTAL UNITED STATES EXPENSES.—The term “total United States
expenses” means the total expenses described in subsection (d) (1) and (2).

(C) TOTAL EXPENSES.—The term “total expenses” means all expenses in
the first of the following categories which applies and which are incurred
by or on behalf of the foreign producer and foreign exporter of the subject
merchandise and by or on behalf of the United States seller affiliated with
the producer or exporter with respect to the production and sale of such
merchandise:

(i) The expenses incurred with respect to the subject merchandise
sold in the United States and the foreign like product sold in the
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exporting country if such expenses were requested by the
administering authority for the purpose of establishing normal value
and constructed export price.

(ii) The expenses incurred with respect to the narrowest category of
merchandise sold in the United States and the exporting country
which includes the subject merchandise.

(iii) The expenses incurred with respect to the narrowest category
of merchandise sold in all countries which includes the subject
merchandise.

(D) TOTAL ACTUAL PROFIT.—The term “total actual profit” means the
total profit earned by the foreign producer, exporter, and affiliated parties
described in subparagraph (C) with respect to the sale of the same
merchandise for which total expenses are determined under such
subparagraph.

SEC. 773. NORMAL VALUE. [19 U.S.C. 1677b]

(a) DETERMINATION.—In determining under this title whether subject
merchandise is being, or is likely to be, sold at less than fair value, a fair
comparison shall be made between the export price or constructed export price and
normal value. In order to achieve a fair comparison with the export price or
constructed export price, normal value shall be determined as follows:

(1) DETERMINATION OF NORMAL VALUE.—

(A) IN GENERAL.—The normal value of the subject merchandise shall be
the price described in subparagraph (B), at a time reasonably
corresponding to the time of the sale used to determine the export price or
constructed export price under section 772(a) or (b).

(B) PRICE.—The price referred to in subparagraph (A) is—

(i) the price at which the foreign like product is first sold (or, in the
absence of a sale, offered for sale) for consumption in the exporting
country, in the usual commercial quantities and in the ordinary course
of trade and, to the extent practicable, at the same level of trade as the
export price or constructed export price, or

(ii) in a case to which subparagraph (C) applies, the price at which
the foreign like product is so sold (or offered for sale) for
consumption in a country other than the exporting country or the
United States, if—

(I) such price is representative,

(II) the aggregate quantity (or, if quantity is not appropriate,
value) of the foreign like product sold by the exporter or
producer in such other country is 5 percent or more of the
aggregate quantity (or value) of the subject merchandise sold in
the United States or for export to the United States, and

(III) the administering authority does not determine that the
particular market situation in such other country prevents a
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proper comparison with the export price or constructed export
price.
(C) THIRD COUNTRY SALES.-—This subparagraph applies when—

(i) the foreign like product is not sold (or offered for sale) for
consumption in the exporting country as described in subparagraph
B)(),

(ii) the administering authority determines that the aggregate
quantity (or, if quantity is not appropriate, value) of the foreign like
product sold in the exporting country is insufficient to permit a proper
comparison with the sales of the subject merchandise to the United
States, or

(iii) the particular market situation in the exporting country does not
permit a proper comparison with the export price or constructed
export price.

For purposes of clause (ii), the aggregate quantity (or value) of the foreign like
product sold in the exporting country shall normally be considered to be
insufficient if such quantity (or value) is less than 5 percent of the aggregate
quantity (or value) of sales of the subject merchandise to the United States.

(2) FICTITIOUS MARKETS.—No pretended sale or offer for sale, and no sale or
offer for sale intended to establish a fictitious market, shall be taken into
account in determining normal value. The occurrence of different movements
in the prices at which different forms of the foreign like product are sold (or, in
the absence of sales, offered for sale) in the exporting country after the issuance
of an antidumping duty order may be considered by the administering authority
as evidence of the establishment of a fictitious market for the foreign like
product if the movement in such prices appears to reduce the amount by which
the normal value exceeds the export price (or the constructed export price) of
the subject merchandise.

(3) EXPORTATION FROM AN INTERMEDIATE COUNTRY.—Where the subject
merchandise is exported to the United States from an intermediate country,
normal value shall be determined in the intermediate country, except that
normal value may be determined in the country of origin of the subject
merchandise if—

(A) the producer knew at the time of the sale that the subject
merchandise was destined for exportation;

(B) the subject merchandise is merely transshipped through the
intermediate country;

(C) sales of the foreign like product in the intermediate country do not
satisfy the conditions of paragraph (1)(C); or

(D) the foreign like product is not produced in the intermediate country.

(4) USE OF CONSTRUCTED VALUE.—If the administering authority determines
that the normal value of the subject merchandise cannot be determined under
paragraph (1)(B)(i), then, notwithstanding paragraph (1)(B)(ii), the normal
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value of the subject merchandise may be the conmstructed value of that
merchandise, as determined under subsection (e).

(5) INDIRECT SALES OR OFFERS FOR SALE.—If the foreign like product is sold
or, in the absence of sales, offered for sale through an affiliated party, the
prices at which the foreign like product is sold (or offered for sale) by such
affiliated party may be used in determining normal value.

(6) ADJUSTMENTS.—The price described in paragraph (1)(B) shall be—

(A) increased by the cost of all containers and coverings and all other
costs, charges, and expenses incident to placing the subject merchandise in
condition packed ready for shipment to the United States;

(B) reduced by—

(i) when included in the price described in paragraph (1)(B), the
cost of all containers and coverings and all other costs, charges, and
expenses incident to placing the foreign like product in condition
packed ready for shipment to the place of delivery to the purchaser,

(ii) the amount, if any, included in the price described in paragraph
(1)(B), attributable to any additional costs, charges, and expenses
incident to bringing the foreign like product from the original place of
shipment to the place of delivery to the purchaser, and

(iii) the amount of any taxes imposed directly upon the foreign like
product or components thereof which have been rebated, or which
have not been collected, on the subject merchandise, but only to the
extent that such taxes are added to or included in the price of the
foreign like product, and

(C) increased or decreased by the amount of any difference (or lack
thereof) between the export price or constructed export price and the price
described in paragraph (1)(B) (other than a difference for which allowance
is otherwise provided under this section) that is established to the
satisfaction of the administering authority to be wholly or partly due to—

(i) the fact that the quantities in which the subject merchandise is
sold or agreed to be sold to the United States are greater than or less
than the quantities in which the foreign like product is sold, agreed to
be sold, or offered for sale,

(ii) the fact that merchandise described in subparagraph (B) or (C)
of section 771(16) is used in determining normal value, or

(iii) other differences in the circumstances of sale.

(7) ADDITIONAL ADJUSTMENTS.—

(A) LEVEL OF TRADE.—The price described in paragraph (1)(B) shall
also be increased or decreased to make due allowance for any difference
(or lack thereof) between the export price or constructed export price and
the price described in paragraph (1)(B) (other than a difference for which
allowance is otherwise made under this section) that is shown to be wholly
or partly due to a difference in level of trade between the export price or
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constructed export price and normal value, if the difference in level of
trade—
(i) involves the performance of different selling activities; and
(ii) is demonstrated to affect price comparability, based on a pattern
of consistent price differences between sales at different levels of
trade in the country in which normal value is determined.
In a case described in the preceding sentence, the amount of the
adjustment shall be based on the price differences between the two levels
of trade in the country in which normal value is determined.

(B) CONSTRUCTED EXPORT PRICE OFFSET.—When normal value is
established at a level of trade which constitutes a more advanced stage of
distribution than the level of trade of the constructed export price, but the
data available do not provide an appropriate basis to determine under
subparagraph (A)(ii) a level of trade adjustment, normal value shall be
reduced by the amount of indirect selling expenses incurred in the country
in which normal value is determined on sales of the foreign like product
but not more than the amount of such expenses for which a deduction is
made under section 772(d)(1)}(D).

(8) ADJUSTMENTS TO CONSTRUCTED VALUE—Constructed value as
determined under subsection (¢), may be adjusted, as appropriate, pursuant to
this subsection.

(b) SALES AT LESS THAN COST OF PRODUCTION.—

(1) DETERMINATION; SALES DISREGARDED.—Whenever the administering
authority has reasonable grounds to believe or suspect that sales of the foreign
like product under consideration for the determination of normal value have
been made at prices which represent less than the cost of production of that
product, the administering authority shall determine whether, in fact, such sales
were made at less than the cost of production. If the administering authority
determines that sales made at less than the cost of production—

(A) have been made within an extended period of time in substantial
quantities, and

(B) were not at prices which permit recovery of all costs within a
reasonable period of time,

such sales may be disregarded in the determination of normal value. Whenever
such sales are disregarded, normal value shall be based on the remaining sales
of the foreign like product in the ordinary course of trade. Ifno sales made in
the ordinary course of trade remain, the normal value shall be based on the
constructed value of the merchandise.

(2) DEFINITIONS AND SPECIAL RULES.—For purposes of this subsection—

(A) REASONABLE GROUNDS TO BELIEVE OR SUSPECT.—There are
reasonable grounds to believe or suspect that sales of the foreign like
product were made at prices that are less than the cost of production of the
product, if—
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(i) in an investigation initiated under section 732 or a review
conducted under section 751, an interested party described in
subparagraph (C), (D), (E), (F), or (G) of section 771(9) provides
information, based upon observed prices or constructed prices or
costs, that sales of the foreign like product under consideration for the
determination of normal value have been made at prices which
represent less than the cost of production of the product; or

(ii) in a review conducted under section 751 involving a specific
exporter, the administering authority disregarded some or all of the
exporter's sales pursuant to paragraph (1) in the investigation or if a
review has been completed, in the most recently completed review.

(B) EXTENDED PERIOD OF TIME.—The term “extended period of time”
means a period that is normally 1 year, but not less than 6 months.

(C) SUBSTANTIAL QUANTITIES.—Sales made at prices below the cost of
production have been made in substantial quantities if—

(i) the volume of such sales represents 20 percent or more of the
volume of sales under consideration for the determination of normal
value, or

(ii) the weighted average per unit price of the sales under
consideration for the determination of normal value is less than the
weighted average per unit cost of production for such sales.

(D) RECOVERY OF COSTS.—If prices which are below the per unit cost of
production at the time of sale are above the weighted average per unit cost
of production for the period of investigation or review, such prices shall be
considered to provide for recovery of costs within a reasonable period of
time.

(3) CALCULATION OF COST OF PRODUCTION.—For purposes of this subtitle,
the cost of production shall be an amount equal to the sum of—

(A) the cost of materials and of fabrication or other processing of any
kind employed in producing the foreign like product, during a period
which would ordinarily permit the production of that foreign like product
in the ordinary course of business;

(B) an amount for selling, general, and administrative expenses based on
actual data pertaining to production and sales of the foreign like product
by the exporter in question; and

(C) the cost of all containers and coverings of whatever nature, and all
other expenses incidental to placing the foreign like product in condition
packed ready for shipment.

For purposes of subparagraph (A), if the normal value is based on the price of
the foreign like product sold for consumption in a country other than the
exporting country, the cost of materials shall be determined without regard to
any internal tax in the exporting country imposed on such materials or their
disposition which are remitted or refunded upon exportation.
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{c) NONMARKET ECONOMY COUNTRIES.—

(1) IN GENERAL.—If—

(A) the subject merchandise is exported from a nonmarket economy
country, and
(B) the administering authority finds that available information does not
permit the normal value of the subject merchandise to be determined under
subsection (a),
the administering authority shall determine the normal value of the subject
merchandise on the basis of the value of the factors of production utilized in
producing the merchandise and to which shall be added an amount for general
expenses and profit plus the cost of containers, coverings, and other expenses.
Except as provided in paragraph (2), the valuation of the factors of production
shall be based on the best available information regarding the values of such
factors in a market economy country or countries considered to be appropriate
by the administering authority.

(2) EXCEPTION.—If the administering authority finds that the available
information is inadequate for purposes of determining the normal value of
subject merchandise under paragraph (1), the administering authority shall
determine the normal value on the basis of the price at which merchandise that
is—

(A) comparable to the subject merchandise, and
(B) produced in one or more market economy countries that are at a
level of economic development comparable to that of the nonmarket
economy country,
is sold in other countries, including the United States.
(3) FACTORS OF PRODUCTION.—For purposes of paragraph (1), the factors of
production utilized in producing merchandise include, but are not limited to—
(A) hours of labor required,
(B) quantities of raw materials employed,
(C) amounts of energy and other utilities consumed, and
(D) representative capital cost, including depreciation.

(4) VALUATION OF FACTORS OF PRODUCTION.—The administering authority,
in valuing factors of production under paragraph (1), shall utilize, to the extent
possible, the prices or costs of factors of production in one or more market
economy countries that are—

(A) at a level of economic development comparable to that of the
nonmarket economy country, and
(B) significant producers of comparable merchandise.

(d) SPECIAL RULE FOR CERTAIN MULTINATIONAL CORPORATIONS —Whenever, in
the course of an investigation under this title, the administering authority determines
that—

(1) subject merchandise exported to the United States is being produced in
facilities which are owned or controlled, directly or indirectly, by a person,
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firm, or corporation which also owns or controls, directly or indirectly, other
facilities for the production of the foreign like product which are located in
another country or countries,

(2) subsection (a)(1)(C) applies, and

(3) the normal value of the foreign like product produced in one or more of
the facilities outside the exporting country is higher than the normal value of
the foreign like product produced in the facilities located in the exporting
country,

it shall determine the normal value of the subject merchandise by reference to the
normal value at which the foreign like product is sold in substantial quantities from
one or more facilities outside the exporting country. The administering authority, in
making any determination under this paragraph, shall make adjustments for the
difference between the cost of production (including taxes, labor, materials, and
overhead) of the foreign like product produced in facilities outside the exporting
country and costs of production of the foreign like product produced in facilities in
the exporting country, if such differences are demonstrated to its satisfaction. For
purposes of this subsection, in determining the normal value of the foreign like
product produced in a country outside of the exporting country, the administering
authority shall determine its price at the time of exportation from the exporting
country and shall make any adjustments required by subsection (a) for the cost of all
containers and coverings and all other costs, charges, and expenses incident to
placing the merchandise in condition packed ready for shipment to the United States
by reference to such costs in the exporting country.

(¢) CONSTRUCTED VALUE.—For purposes of this title, the constructed value of
imported merchandise shall be an amount equal to the sum of—

(1) the cost of materials and fabrication or other processing of any kind
employed in producing the merchandise, during a period which would
ordinarily permit the production of the merchandise in the ordinary course of
business;

(2)(A) the actual amounts incurred and realized by the specific exporter or
producer being examined in the investigation or review for selling, general, and
administrative expenses, and for profits, in connection with the production and
sale of a foreign like product, in the ordinary course of trade, for consumption
in the foreign country, or

(B) if actual data are not available with respect to the amounts described
in subparagraph (A), then—

(i) the actual amounts incurred and realized by the specific exporter
or producer being examined in the investigation or review for selling,
general, and administrative expenses, and for profits, in connection
with the production and sale, for consumption in the foreign country,
of merchandise that is in the same general category of products as the
subject merchandise,

(ii) the weighted average of the actual amounts incurred and
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realized by exporters or producers that are subject to the investigation
or review (other than the exporter or producer described in clause (i))
for selling, general, and administrative expenses, and for profits, in
connection with the production and sale of a foreign like product, in
the ordinary course of trade, for consumption in the foreign country,
or
(iii) the amounts incurred and realized for selling, general, and
administrative expenses, and for profits, based on any other
reasonable method, except that the amount allowed for profit may not
exceed the amount normally realized by exporters or producers (other
than the exporter or producer described in clause (i)) in connection
with the sale, for consumption in the foreign country, of merchandise
that is in the same general category of products as the subject
merchandise; and
(3) the cost of all containers and coverings of whatever nature, and all other
expenses incidental to placing the subject merchandise in condition packed
ready for shipment to the United States.
For purposes of paragraph (1), the cost of materials shall be determined without
regard to any internal tax in the exporting country imposed on such materials or
their disposition which are remitted or refunded upon exportation of the subject
merchandise produced from such materials.

(f) SPECIAL RULES FOR CALCULATION OF COST OF PRODUCTION AND FOR
CALCULATION OF CONSTRUCTED VALUE.—For purposes of subsections (b) and
(e).—

(1) CosTS.—

(A) IN GENERAL.—Costs shall normally be calculated based on the
records of the exporter or producer of the merchandise, if such records are
kept in accordance with the generally accepted accounting principles of
the exporting country (or the producing country, where appropriate) and
reasonably reflect the costs associated with the production and sale of the
merchandise. The administering authority shall consider all available
evidence on the proper allocation of costs, including that which is made
available by the exporter or producer on a timely basis, if such allocations
have been historically used by the exporter or producer, in particular for
establishing appropriate amortization and depreciation periods, and
allowances for capital expenditures and other development costs.

(B) NONRECURRING COSTS.—Costs shall be adjusted appropriately for
those nonrecurring costs that benefit current or future production, or both.

(C) STARTUP COSTS.—

(i) IN GENERAL—Costs shall be adjusted appropriately for
circumstances in which costs incurred during the time period covered
by the investigation or review are affected by startup operations.
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(ii) STARTUP OPERATIONS.—Adjustments shall be made for startup

operations only where—
(1) a producer is using new production facilities or producing a
new product that requires substantial additional investment, and
(ID) production levels are limited by technical factors
associated with the initial phase of commercial production.
For purposes of subclause (II), the initial phase of commercial
production ends at the end of the startup period. In determining
whether commercial production levels have been achieved, the
administering authority shall consider factors unrelated to startup
operations that might affect the volume of production processed, such
as demand, seasonality, or business cycles.

(iii) ADJUSTMENT FOR STARTUP OPERATIONS.—The adjustment for
startup operations shall be made by substituting the unit production
costs incurred with respect to the merchandise at the end of the startup
period for the unit production costs incurred during the startup period.
If the startup period extends beyond the period of the investigation or
review under this title, the administering authority shall use the most
recent cost of production data that it reasonably can obtain, analyze,
and verify without delaying the timely completion of the investigation
or review. For purposes of this subparagraph, the startup period ends
at the point at which the level of commercial production that is
characteristic of the merchandise, producer, or industry concerned is
achieved.

(2) TRANSACTIONS DISREGARDED.—A transaction directly or indirectly
between affiliated persons may be disregarded if, in the case of any element of
value required to be considered, the amount representing that element does not
fairly reflect the amount usually reflected in sales of merchandise under
consideration in the market under consideration. If a transaction is disregarded
under the preceding sentence and no other transactions are available for
consideration, the determination of the amount shall be based on the
information available as to what the amount would have been if the transaction
had occurred between persons who are not affiliated.

(3) MAJOR INPUT RULE.—TIT, in the case of a transaction between affiliated
persons involving the production by one of such persons of a major input to the
merchandise, the administering authority has reasonable grounds to believe or
suspect that an amount represented as the value of such input is less than the
cost of production of such input, then the administering authority may
determine the value of the major input on the basis of the information available
regarding such cost of production, if such cost is greater than the amount that
would be determined for such input under paragraph (2).

SEC. 773A. CURRENCY CONVERSION. [19 U.S.C. 1677b-1]
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(a) IN GENERAL.—In an antidumping proceeding under this title, the administering
authority shall convert foreign currencies into United States dollars using the
exchange rate in effect on the date of sale of the subject merchandise, except that, if
it is established that a currency transaction on forward markets is directly linked to
an export sale under consideration, the exchange rate specified with respect to such
currency in the forward sale agreement shall be used to convert the foreign
currency. Fluctuations in exchange rates shall be ignored.

(b) SUSTAINED MOVEMENT IN FOREIGN CURRENCY VALUE.—In an investigation
under subtitle B, if there is a sustained movement in the value of the foreign
currency relative to the United States dollar, the administering authority shall allow
exporters at least 60 days to adjust their export prices to reflect such sustained
movement.

SEC. 774. HEARINGS. [19 U.S.C. 1677¢]

(a) INVESTIGATION HEARINGS.—

(1) IN GENERAL.—Except as provided in paragraph (2), the administering
authority and the Commission shall each hold a hearing in the course of an
investigation upon the request of any party to the investigation before making a
final determination under section 705 or 735.

(2) ExcepTION.—If investigations are initiated under subtitle A and subtitle
B regarding the same merchandise from the same country within 6 months of
each other (but before a final determination is made in either investigation), the
holding of a hearing by the Commission in the course of one of the
investigations shall be treated as compliance with paragraph (1) for both
investigations, unless the Commission considers that special circumstances
require that a hearing be held in the course of each of the investigations.
During any investigation regarding which the holding of a hearing is waived
under this paragraph, the Commission shall allow any party to submit such
additional written comment as it considers relevant,

(b) PROCEDURES.—Any hearing required or permitted under this title shall be
conducted after notice published in the Federal Register, and a transcript of the
hearing shall be prepared and made available to the public. The hearing shall not be
subject to the provisions of subchapter IT of chapter 5 of title 5, United States Code,
or to section 702 of such title.

SEC.775. COUNTERVAILABLE SUBSIDY PRACTICES DISCOVERED DURING A
PROCEEDING. [19 U.S.C. 1677d]

If, in the course of a proceeding under this title, the administering authority
discovers a practice which appears to be a countervailable subsidy, but was not
included in the matters alleged in a countervailing duty petition, or if the
administering authority receives notice from the Trade Representative that a subsidy
or subsidy program is in violation of Article 8 of the Subsidies Agreement, then the
administering authority—

(1) shall include the practice, subsidy, or subsidy program in the proceeding
if the practice, subsidy, or subsidy program appears to be a countervailable
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subsidy with respect to the merchandise which is the subject of the proceeding,
or
(2) shall transfer the information (other than confidential information)
concerning the practice, subsidy, or subsidy program to the library maintained
under section 777(a)(1), if the practice, subsidy, or subsidy program appears to
be a countervailable subsidy with respect to any other merchandise."
SEC. 776. DETERMINATIONS ON THE BASIS OF THE FACTS AVAILABLE. [19 U.S.C.
1677¢}

(a) IN GENERAL —If—

(1) necessary information is not available on the record, or
(2) an interested party or any other person—

(A) withholds information that has been requested by the administering
authority or the Commission under this title,

(B) fails to provide such information by the deadlines for submission of
the information or in the form and manner requested, subject to
subsections (c)(1) and (e) of section 782,

(C) significantly impedes a proceeding under this title, or

(D) provides such information but the information cannot be verified as
provided in section 782(1),

the administering authority and the Commission shall, subject to section 782(d), use
the facts otherwise available in reaching the applicable determination under this
title.

(b) ADVERSE INFERENCES.—If the administering authority or the Commission (as
the case may be) finds that an interested party has failed to cooperate by not acting
to the best of its ability to comply with a request for information from the
administering authority or the Commission, the administering authority or the
Commission (as the case may be), in reaching the applicable determination under
this title, may use an inference that is adverse to the interests of that party in
selecting from among the facts otherwise available. Such adverse inference may
include reliance on information derived from—

(1) the petition,

(2) a final determination in the investigation under this title,

(3) any previous review under section 751 or determination under section
753, or

(4) any other information placed on the record.

(c) CORROBORATION OF SECONDARY INFORMATION.—When the administering
authority or the Commission relies on secondary information rather than on
information obtained in the course of an investigation or review, the administering
authority or the Commission, as the case may be, shall, to the extent practicable,

I Article 8 of the Urnguay Round Subsidies Agreement lapsed January 1, 2000.
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corroborate that information from independent sources that are reasonably at their
disposal.
SEC. 777. ACCESS TO INFORMATION. [19 U.S.C. 16771]

(a) INFORMATION GENERALLY MADE AVAILABLE.—

(1) PUBLIC INFORMATION FUNCTION.—There shall be established a library of
information relating to foreign subsidy practices and countervailing measures.
Copies of material in the library shall be made available to the public upon
payment of the costs of preparing such copies.

(2) PROGRESS OF INVESTIGATION REPORTS.—The administering authority and
the Commission shall, from time to time upon request, inform the parties to an
investigation of the progress of that investigation.

(3) EX PARTE MEETINGS.—The administering authority and the Commission
shall maintain a record of any ex parte meeting between—

(A) interested parties or other persons providing factual information in
connection with a proceeding, and

(B) the person charged with making the determination, or any person
charged with making a final recommendation to that person, in connection
with that proceeding,

if information relating to that proceeding was presented or discussed at such
meeting. The record of such an ex parte meeting shall include the identity of
the persons present at the meeting, the date, time, and place of the meeting, and
a summary of the matters discussed or submitted. The record of the ex parte
meeting shall be included in the record of the proceeding.

(4) SUMMARIES; NON-PROPRIETARY SUBMISSIONS.—The administering
authority and the Commission shall disclose—

(A) any proprietary information received in the course of a proceeding if
it is disclosed in a form which cannot be associated with, or otherwise be
used to identify, operations of a particular person, and

(B) any information submitted in connection with a proceeding which is
not designated as proprietary by the person submitting it.

(b) PROPRIETARY INFORMATION.—

(1) PROPRIETARY STATUS MAINTAINED.—

(A) IN GENERAL—Except as provided in subsection (a)(4)(A) and
subsection (c), information submitted to the administering authority or the
Commission which is designated as proprietary by the person submitting
the information shall not be disclosed to any person without the consent of
the person submitting the information, other than—

(i) to an officer or employee of the administering authority or the
Commission who is directly concerned with carrying out the
investigation in connection with which the information is submitted or
any review under this title covering the same subject merchandise, or

(ii) to an officer or employee of the United States Customs Service
who is directly involved in conducting an investigation regarding
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fraud under this title.

(B) ADDITIONAL REQUIREMENTS.—The administering authority and the
Commission shall require that information for which proprietary treatment
is requested be accompanied by—

(i) either—

(I) a non-proprietary summary in sufficient detail to permit a
reasonable understanding of the substance of the information
submitted in confidence, or

(II) a statement that the information is not susceptible to
summary accompanied by a statement of the reasons in support
of the contention, and

(ii) either—

(1) a statement which permits the administering authority or the
Commission to release under administrative protective order, in
accordance with subsection (c), the information submitted in
confidence, or

(I) a statement to the administering authority or the
Commission that the business proprietary information is of a type
that should not be released under administrative protective order.

(2) UNWARRANTED DESIGNATION.—If the administering authority or the
Commission determines, on the basis of the nature and extent of the
information or its availability from public sources, that designation of any
information as proprietary is unwarranted, then it shall notify the person who
submitted it and ask for an explanation of the reasons for the designation.
Unless that person persuades the administering authority or the Commission
that the designation is warranted, or withdraws the designation, the
administering authority or the Commission, as the case may be, shall return it
to the party submitting it. In a case in which the administering authority or the
Commission returns the information to the person submitting it, the person may
thereafter submit other material concerning the subject matter of the returned
information if the submission is made within the time otherwise provided for
submitting such material.

(3) SECTION 751 REVIEWS.—Notwithstanding the provisions of paragraph
(1), information submitted to the administering authority or the Commission in
connection with a review under section 751(b) or 751(c) which is designated as
proprietary by the person submitting the information may, if the review results
in the revocation of an order or finding (or termination of a suspended
investigation) under section 751(d), be used by the agency to which the
information was originally submitted in any investigation initiated within 2
years after the date of the revocation or termination pursuant to a petition
covering the same subject merchandise.

(c) LIMITED DISCLOSURE OF CERTAIN PROPRIETARY INFORMATION UNDER
PROTECTIVE ORDER.—
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(1) DISCLOSURE BY ADMINISTERING AUTHORITY OR COMMISSION.—

(A) IN GENERAL.—Upon receipt of an application (before or after
receipt of the information requested) which describes in general terms the
information requested and sets forth the reasons for the request, the
administering authority or the Commission shall make all business
proprietary information presented to, or obtained by it, during a
proceeding (except privileged information, classified information, and
specific information of a type for which there is a clear and compelling
need to withhold from disclosure) available to interested parties who are
parties to the proceeding under a protective order described in
subparagraph (B), regardless of when the information is submitted during
a proceeding. Customer names obtained during any investigation which
requires a determination under section 705(b) or 735(b) may not be
disclosed by the administering authority under protective order until either
an order is published under section 706(a) or 736(a) as a result of the
investigation or the investigation is suspended or terminated. The
Commission may delay disclosure of customer names under protective
order during any such investigation until a reasonable time prior to any
hearing provided under section 774,

(B) PROTECTIVE ORDER.—The protective order under which information
is made available shall contain such requirements as the administering
authority or the Commission may determine by regulation to be
appropriate. The administering authority and the Commission shall
provide by regulation for such sanctions as the administering authority and
the Commission determine to be appropriate, including disbarment from
practice before the agency.

(C) TIME LIMITATION ON DETERMINATIONS.—The administering
authority or the Commission, as the case may be, shall determine whether
to make information available under this paragraph—

(i) not later than 14 days (7 days if the submission pertains to a
proceeding under section 703(a) or 733(a)) after the date on which the
information is submitted, or

(ii) if—

(D) the person that submitted the information raises objection to
its release, or
(I1) the information is unusually voluminous or complex,
not later than 30 days (10 days if the submission pertains to a proceeding
under section 703(a) or 733(a)) after the date on which the information is
submitted.

(D) AVAILABILITY AFTER DETERMINATION.—If the determination under
subparagraph (C) is affirmative, then—

(i) the business proprietary information submitted to the
administering authority or the Commission on or before the date of
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the determination shall be made available, subject to the terms and
conditions of the protective order, on such date; and

(ii) the business proprietary information submitted to the
administering authority or the Commission after the date of the
determination shall be served as required by subsection (d).

(E) FAILURE TO DISCLOSE.—If a person submitting information to the
administering authority refuses to disclose business proprietary
information which the administering authority determines should be
released under a protective order described in subparagraph (B), the
administering authority shall return the information, and any
nonconfidential summary thereof, to the person submitting the information
and summary and shall not consider either.

(2) DISCLOSURE UNDER COURT ORDER —If the administering authority denies
arequest for information under paragraph (1), then application may be made to
the United States Customs Court [United States Court of International Trade]
for an order directing the administering authority or the Commission to make
the information available. After notification of all parties to the investigation
and after an opportunity for a hearing on the record, the court may issue an
order, under such conditions as the court deems appropriate, which shall not
have the effect of stopping or suspending the investigation, directing the
administering authority or the Commission to make all or a portion of the
requested information described in the preceding sentence available under a
protective order and setting forth sanctions for violation of such order if the
court finds that, under the standards applicable in proceedings of the court,
such an order is warranted, and that—

(A) the administering authority or the Commission has denied access to
the information under subsection (b)(1),

(B) the person on whose behalf the information is requested is an
interested party who is a party to the investigation in connection with
which the information was obtained or developed, and

(C) the party which submitted the information to which the request
relates has been notified, in advance of the hearing, of the request made
under this section and of its right to appear and be heard.

(d) SERVICE—Any party submitting written information, including business
proprietary information, to the administering authority or the Commission during a
proceeding shall, at the same time, serve the information upon all interested parties
who are parties to the proceeding, if the information is covered by a protective
order. The administering authority or the Commission shall not accept any such
information that is not accompanied by a certificate of service and a copy of the
protective order version of the document containing the information. Business
proprietary information shall only be served upon interested parties who are parties
to the proceeding that are subject to protective order; however, a nonconfidential
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summary thereof shall be served upon all other interested parties who are parties to
the proceeding.

(e) [Repealed.]

(f) DISCLOSURE OF PROPRIETARY INFORMATION UNDER PROTECTIVE ORDERS
ISSUED PURSUANT TO THE NORTH AMERICAN FREE TRADE AGREEMENT OR THE
UNITED STATES-CANADA AGREEMENT.—

(1) ISSUANCE OF PROTECTIVE ORDERS.—

(A) IN GENERAL.—If binational panel review of a determination under
this title is requested pursuant to article 1904 of the NAFTA or the United
States-Canada Agreement, or an extraordinary challenge committee is
convened under Annex 1904.13 of the NAFTA or the United States-
Canada Agreement, the administering authority or the Commission, as
appropriate, may make available to authorized persons, under a protective
order described in paragraph (2), a copy of all proprietary material in the
administrative record made during the proceeding in question. If the
administrating authority or the Commission claims a privilege as to a
document or portion of a document in the administrative record of the
proceeding in question and a binational panel or extraordinary challenge
committee finds that in camera inspection or limited disclosure of that
document or portion thereof is required by United States law, the
administering authority or the Commission, as appropriate, may restrict
access to such document or portion thereof to the authorized persons
identified by the panel or committee as requiring access and may require
such persons to obtain access under a protective order described in
paragraph (2).

(B) AUTHORIZED PERSONS.—For purposes of this subsection, the term
“authorized persons” means—

(i) the members of, and the appropriate staff of, the binational panel
or the extraordinary challenge committee, as the case may be, and the
Secretariat,

(ii) counsel for parties to such panel or committee proceeding, and
employees, and persons under the direction and control, of such
counsel,

(iii) any officer or employee of the United States Government
designated by the administering authority or the Commission, as
appropriate, to whom disclosure is necessary in order to make
recommendations to the Trade Representative regarding the
convening of extraordinary challenge committees under chapter 19 of
the NAFTA or the Agreement, and

(iv) any officer or employee of the Government of a free trade area
country (as defined in section 516A(f)(10)) designated by an
authorized agency of such country to whom disclosure is necessary in
order to make decisions regarding the convening of extraordinary
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challenge committees under chapter 19 of the NAFTA or the
Agreement.

(C) REVIEW.—A decision concerning the disclosure or nondisclosure of
material under protective order by the administering authority or the
Commission shall not be subject to judicial review, and no court of the
United States shall have power or jurisdiction to review such decision on
any question of law or fact by an action in the nature of mandamus or
otherwise.

(2) CONTENTS OF PROTECTIVE ORDER.—Each protective order issued under
this subsection shall be in such form and contain such requirements as the
administering authority or the Commission may determine by regulation to be
appropriate. The administering authority and the Commission shall ensure that
regulations issued pursuant to this paragraph shall be designed to provide an
opportunity for participation in the binational panel proceeding, including any
extraordinary challenge, equivalent to that available for judicial review of
determinations by the administering authority or the Commission that are not
subject to review by a binational panel.

(3) PROHIBITED ACTS.—It is unlawful for any person to violate, to induce the
violation of, or knowingly to receive information the receipt of which
constitutes a violation of, any provision of a protective order issued under this
subsection or to violate, to induce the violation of, or knowingly to receive
information the receipt of which constitutes a violation of, any provision of an
undertaking entered into with an authorized agency of a free trade area country
(as defined in section 516A(f)(10)) to protect proprietary material during
binational panel or extraordinary challenge committee review pursuant to
article 1904 of the NAFTA or the United States-Canada Agreement.

(4) SANCTIONS FOR VIOLATION OF PROTECTIVE ORDERS.—Any person, except
a judge appointed to a binational panel or an extraordinary challenge
committee under section 402(b) of the North American Free Trade Agreement
Implementation Act, who is found by the administering authority or the
Commission, as appropriate, after notice and an opportunity for a hearing in
accordance with section 554 of title 5, United States Code, to have committed
an act prohibited by paragraph (3) shall be liable to the United States for a civil
penalty and shall be subject to such other administrative sanctions, including,
but not limited to, debarment from practice before the administering authority
or the Commission, as the administering authority or the Commission
determines to be appropriate. The amount of the civil penalty shall not exceed
$100,000 for each violation. Each day of a continuing violation shall constitute
a separate violation. The amount of such civil penalty and other sanctions shall
be assessed by the administering authority or the Commission by written
notice, except that assessment shall be made by the administering authority for
violation, or inducement of a violation or receipt of information with reason to
know that such information was disclosed in violation, of an undertaking
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entered into by any person with an authorized agency of a free trade area
country (as defined in section 516A(£)(10)).

(5) REVIEW OF SANCTIONS.—Amny person against whom sanctions are
imposed under paragraph (4) may obtain review of such sanctions by filing a
notice of appeal in the United States Court of International Trade within 30
days from the date of the order imposing the sanction and by simultaneously
sending a copy of such notice by certified mail to the administering authority or
the Commission, as appropriate. The administering authority or the
Commission shall promptly file in such court a certified copy of the record
upon which such violation was found or such sanction imposed, as provided in
section 2112 of title 28, United States Code. The findings and order of the
administering authority or the Commission shall be set aside by the court only
if the court finds that such findings and order are not supported by substantial
evidence, as provided in section 706(2) of title 5, United States Code.

(6) ENFORCEMENT OF SANCTIONS.—If any person fails to pay an assessment
of a civil penalty or to comply with other administrative sanctions after the
order imposing such sanctions becomes a final and unappealable order, or after
the United States Court of International Trade has entered final judgment in
favor of the administering authority or the Commission, an action may be filed
in such court to enforce the sanctions. In such action, the validity and
appropriateness of the final order imposing the sanctions shall not be subject to
review.

(7) TESTIMONY AND PRODUCTION OF PAPERS.—

(A) AUTHORITY TO OBTAIN INFORMATION.—For the purpose of
conducting any hearing and carrying out other functions and duties under
this subsection, the administering authority and the Commission, or their
duly authorized agents—

(i) shall have access to and the right to copy any pertinent
document, paper, or record in the possession of any individual,
partnership, corporation, association, organization, or other entity,

(ii) may summon witnesses, take testimony, and administer oaths,

(iii) and may require any individual or entity to produce pertinent
documents, books, or records.

Any member of the Commission, and any person so designated by the
administering authority, may sign subpoenas, and members and agents of
the administering authority and the Commission, when authorized by the
administering authority or the Commission, as appropriate, may administer
oaths and affirmations, examine witnesses, take testimony, and receive
evidence.

(B) WITNESSES AND EVIDENCE.—The attendance of witnesses who are
authorized to be summoned, and the production of documentary evidence
authorized to be ordered, under subparagraph (A) may be required from
any place in the United States at any designated place of hearing. In the
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case of disobedience to a subpoena issued under subparagraph (A), an
action may be filed in any district or territorial court of the United States
to require the attendance and testimony of witnesses and the production of
documentary evidence. Such court, within the jurisdiction of which such
inquiry is carried on, may, in case of contumacy or refusal to obey a
subpoena issued to any individual, partnership, corporation, association,
organization or other entity, issue any order requiring such individual or
entity to appear before the administering authority or the Commission, or
to produce documentary evidence if so ordered or to give evidence
concerning the matter in question. Any failure to obey such order of the
court may be punished by the court as a contempt thereof.

(C) MANDAMUS.—Any court referred to in subparagraph (B) shall have
jurisdiction to issue writs of mandamus commanding compliance with the
provisions of this subsection or any order of the administering authority or
the Commission made in pursuance thereof.

(D) DEPOSITIONS.—For purposes of carrying out any functions or duties
under this subsection, the administering authority or the Commission may
order testimony to be taken by deposition. Such deposition may be taken
before any person designated by the administering authority or
Commission and having power to administer oaths. Such testimony shall
be reduced to writing by the person taking the deposition, or under the
direction of such person, and shall then be subscribed by the deponent.
Any individual, partnership, corporation, association, organization or other
entity may be compelled to appear and depose and to produce
documentary evidence in the same manner as witnesses may be compelled
to appear and testify and produce documentary evidence before the
administering authority or Commission, as provided in this paragraph.

(E) FEES AND MILEAGE OF WITNESSES.—Witnesses summoned before the
administering authority or the Commission shall be paid the same fees and
mileage that are paid witnesses in the courts of the United States.

(g) INFORMATION RELATING TO VIOLATIONS OF PROTECTIVE ORDERS AND
SANCTIONS.—The administering authority and the Commission may withhold from
disclosure any correspondence, private letters of reprimand, settlement agreements,
and documents and files compiled in relation to investigations and actions involving
a violation or possible violation of a protective order issued under subsection (c) or
(d), and such information shall be treated as information described in section
552(b)(3) of title 5, United States Code.

(h) OPPORTUNITY FOR COMMENT BY CONSUMERS AND INDUSTRIAL USERS.—The
administering authority and the Commission shall provide an opportunity for
industrial users of the subject merchandise and, if the merchandise is sold at the
retail level, for representative consumer organizations, to submit relevant
information to the administering authority concerning dumping or a countervailable
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subsidy, and to the Commission concerning material injury by reason of dumped or
subsidized imports.

(i) PUBLICATION OF DETERMINATIONS; REQUIREMENTS FOR FINAL
DETERMINATIONS.—

(1) IN GENERAL—Whenever the administering authority makes a
determination under section 702 or 732 whether to initiate an investigation, or
the administering authority or the Commission makes a preliminary
determination under section 703 or 733, a final determination under section
705 or section 735, a preliminary or final determination in a review under
section 751, a determination to suspend an investigation under this title, or a
determination under section 753, the administering authority or the
Commission, as the case may be, shall publish the facts and conclusions
supporting that determination, and shall publish notice of that determination in
the Federal Register.

(2) CONTENTS OF NOTICE OR DETERMINATION.—The notice or determination
published under paragraph (1) shall include, to the extent applicable—

(A) in the case of a determination of the administering authority—

(i) the names of the exporters or producers of the subject
merchandise or, when providing such names is impracticable, the
countries exporting the subject merchandise to the United States,

(ii) a description of the subject merchandise that is sufficient to
identify the subject merchandise for customs purposes,

(iii)(I) with respect to a determination in an investigation under
subtitle A or section 753 or in a review of a countervailing duty order,
the amount of the countervailable subsidy established and a full
explanation of the methodology used in establishing the amount, and

(II) with respect to a determination in an investigation under
subtitle B or in a review of an antidumping duty order, the
weighted average dumping margins established and a full
explanation of the methodology used in establishing such
margins, and

(iv) the primary reasons for the determination; and

(B) in the case of a determination of the Commission—

(i) considerations relevant to the determination of injury, and

(ii) the primary reasons for the determination.

(3) ADDITIONAL REQUIREMENTS FOR FINAL DETERMINATIONS.—In addition to
the requirements set forth in paragraph (2)—

(A) the administering authority shall include in a final determination
described in paragraph (1) an explanation of the basis for its determination
that addresses relevant arguments, made by interested parties who are
parties to the investigation or review (as the case may be), concerning the
establishment of dumping or a countervailable subsidy, or the suspension
of the investigation, with respect to which the determination is made; and
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(B) the Commission shall include in a final determination of injury an
explanation of the basis for its determination that addresses relevant
arguments that are made by interested parties who are parties to the
investigation or review (as the case may be) concerning volume, price
effects, and impact on the industry of imports of the subject merchandise.

SEC. 777A. SAMPLING AND AVERAGING; DETERMINATION OF WEIGHTED AVERAGE
DUMPING MARGIN AND COUNTERVAILABLE SUBSIDY RATE. [19 U.S.C. 1677{-1]

(a) IN GENERAL.—For purposes of determining the export price (or constructed
export price) under section 772 or the normal value under section 773, and in
carrying out reviews under section 751, the administering authority may—

(1) use averaging and statistically valid samples, if there is a significant
volume of sales of the subject merchandise or a significant number or types of
products, and

(2) decline to take into account adjustments which are insignificant in
relation to the price or value of the merchandise.

(b) SELECTION OF AVERAGES AND SAMPLES.—The authority to select averages
and statistically valid samples shall rest exclusively with the administering
authority. The administering authority shall, to the greatest extent possible, consult
with the exporters and producers regarding the method to be used to select
exporters, producers, or types of products under this section.

(c) DETERMINATION OF DUMPING MARGIN.—

(1) GENERAL RULE.—In determining weighted average dumping margins
under section 733(d), 735(c), or 751(a), the administering authority shall
determine the individual weighted average dumping margin for each known
exporter and producer of the subject merchandise.

(2) ExCcEPTION.—If it is not practicable to make individual weighted average
dumping margin determinations under paragraph (1) because of the large
number of exporters or producers involved in the investigation or review, the
administering authority may determine the weighted average dumping margins
for a reasonable number of exporters or producers by limiting its examination
to—

(A) a sample of exporters, producers, or types of products that is
statistically valid based on the information available to the administering
authority at the time of selection, or

(B) exporters and producers accounting for the largest volume of the
subject merchandise from the exporting country that can be reasonably
examined.

(d) DETERMINATION OF LESS THAN FAIR VALUE.—

(1) INVESTIGATIONS.—

(A) IN GENERAL—In an investigation under subtitle B, the
administering authority shall determine whether the subject merchandise is
being sold in the United States at less than fair value—

(i) by comparing the weighted average of the normal values to the
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weighted average of the export prices (and constructed export prices)
for comparable merchandise, or

(ii) by comparing the normal values of individual transactions to the

export prices (or constructed export prices) of individual transactions
for comparable merchandise.

(B) EXCEPTION.—The administering authority may determine whether
the subject merchandise is being sold in the United States at less than fair
value by comparing the weighted average of the normal values to the
export prices (or constructed export prices) of individual transactions for
comparable merchandise, if—

(i) there is a pattern of export prices (or constructed export prices)
for comparable merchandise that differ significantly among
purchasers, regions, or periods of time, and

(ii) the administering authority explains why such differences
cannot be taken into account using a method described in paragraph
(1)(A)() o (ii).

(2) REVIEWS.—In a review under section 751, when comparing export prices
(or constructed export prices) of individual transactions to the weighted
average price of sales of the foreign like product, the administering authority
shall limit its averaging of prices to a period not exceeding the calendar month
that corresponds most closely to the calendar month of the individual export
sale.

(€) DETERMINATION OF COUNTERVAILABLE SUBSIDY RATE.—

(1) GENERAL RULE—In determining countervailable subsidy rates under
section 703(d), 705(c), or 751(a), the administering authority shall determine
an individual countervailable subsidy rate for each known exporter or producer
of the subject merchandise.

(2) EXCEPTION.—If the administering authority determines that it is not
practicable to determine individual countervailable subsidy rates under
paragraph (1) because of the large number of exporters or producers involved
in the investigation or review, the administering authority may—

(A) determine individual countervailable subsidy rates for a reasonable
number of exporters or producers by limiting its examination to—

(i) a sample of exporters or producers that the administering
authority determines is statistically valid based on the information
available to the administering authority at the time of selection, or

(ii) exporters and producers accounting for the largest volume of
the subject merchandise from the exporting country that the
administering authority determines can be reasonably examined; or

(B) determine a single country-wide subsidy rate to be applied to all
exporters and producers.

The individual countervailable subsidy rates determined under subparagraph
(A) shall be used to determine the all-others rate under section 705(c)(5).
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SEC. 778. INTEREST ON CERTAIN OVERPAYMENTS AND UNDERPAYMENTS. [19
US.C. 1677g]

(a) GENERAL RULE.—Interest shall be payable on overpayments and
underpayments of amounts deposited on merchandise entered, or withdrawn from
warehouse, for consumption on and after—

(1) the date of publication of a countervailing or antidumping duty order
under this title or section 303, or

(2) the date of a finding under the Antidumping Act, 1921.

(b) RATE—The rate of interest payable under subsection (a) for any period of
time is the rate of interest established under section 6621 of the Internal Revenue
Code of 1954 for such period.

SEC. 779. DRAWBACK TREATMENT. [19 U.S.C. 1677h]

For purposes of any law relating to the drawback of customs duties,
countervailing duties and antidumping duties imposed by this title shall not be
treated as being regular customs duties.

SEC. 780. DOWNSTREAM PRODUCT MONITORING. [19 U.S.C. 1677i]

(a) PETITION REQUESTING MONITORING.—

(1) IN GENERAL.—A domestic producer of an article that is like a component
part or a downstream product may petition the administering authority to
designate a downstream product for monitoring under subsection (b). The
petition shall specify—

(A) the downstream product,

(B) the component product incorporated into such downstream product,
and

(C) the reasons for suspecting that the imposition of antidumping or
countervailing duties has resulted in a diversion of exports of the
component part into increased production and exportation to the United
States of such downstream product.

(2) DETERMINATION REGARDING PETITION.—Within 14 days after receiving a
petition submitted under paragraph (1), the administering authority shall
determine—

(A) whether there is a reasonable likelihood that imports into the United
States of the downstream product will increase as an indirect result of any
diversion with respect to the component part, and

(B) whether—

(i) the component part is already subject to monitoring to aid in the
enforcement of a bilateral arrangement (within the meaning of section
804 of the Trade and Tariff Act of 1984),

(if) merchandise related to the component part and manufactured in
the same foreign country in which the component part is
manufactured has been the subject of a significant number of
investigations suspended under section 704 or 734 or countervailing
or antidumping duty orders issued under this title or section 303, or
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(iii) merchandise manufactured or exported by the manufacturer or
exporter of the component part that is similar in description and use to
the component part has been the subject of at least 2 investigations
suspended under section 704 or 734 or countervailing or antidumping
duty orders issued under this title or section 303.

(3) FACTORS TO TAKE INTO ACCOUNT.—In making a determination under
paragraph (2)(A), the administering authority may, if appropriate, take into
account such factors as—

(A) the value of the component part in relation to the value of the
downstream product,

(B) the extent to which the component part has been substantially
transformed as a result of its incorporation into the downstream product,
and

(C) the relationship between the producers of component parts and
producers of downstream products.

(4) PUBLICATION OF DETERMINATION.—The administering authority shall
publish in the Federal Register notice of each determination made under
paragraph (2) and, if the determination made under paragraph (2)(A) and a
determination made under any subparagraph of paragraph (2)(B) are
affirmative, shall transmit a copy of such determinations and the petition to the
Commission.

(5) DETERMINATIONS NOT SUBJECT TO JUDICIAL REVIEW.—Notwithstanding
any other provision of law, any determination made by the administering
authority under paragraph (2) shall not be subject to judicial review.

(b) MONITORING BY THE COMMISSION.—

(1) IN GENERAL.—If the determination made under subsection (a)(2)(A) and
a determination made under any clause of subsection (a)(2)(B) with respect to a
petition are affirmative, the Commission shall immediately commence
monitoring of trade in the downstream product that is the subject of the
determination made under subsection (a)(2)(A). If the Commission finds that
imports of a downstream product being monitored increased during any
calendar quarter by 5 percent or more over the preceding quarter, the
Commission shall analyze that increase in the context of overall economic
conditions in the product sector.

(2) REPORTS.—The Commission shall make quarterly reports to the
administering authority regarding the monitoring and analyses conducted under
paragraph (1). The Commission shall make the reports available to the public.

(c) ACTION ON BASIS OF MONITORING REPORTS.—The administering authority
shall review the information in the reports submitted by the Commission under
subsection (b)(2) and shall—

(1) consider the information in determining whether to initiate an
investigation under section 702(a) or 732(a) regarding any downstream
product, and



- 677 -

(2) request the Commission to cease monitoring any downstream product if
the information indicates that imports into the United States are not increasing
and there is no reasonable likelihood of diversion with respect to component
parts.

(d) DEFINITIONS.—For purposes of this section—

(1) The term “component part” means any imported article that—

(A) during the 5-year period ending on the date on which the petition is
filed under subsection (a), has been subject to—

(i) a countervailing or antidumping duty order issued under this title
or section 303 that requires the deposit of estimated countervailing or
antidumping duties imposed at a rate of at least 15 percent ad
valorem, or

(ii) an agreement entered into under section 704, 734, or 303 after a
preliminary affirmative determination under section 703(b),
733(b)(1), or 303 was made by the administering authority which
included a determination that the estimated net countervailable
subsidy was at least 15 percent ad valorem or that the estimated
average amount by which the normal value exceeded the export price
(or the constructed export price) was at least 15 percent ad valorem,
and

(B) because of its inherent characteristics, is routinely used as a major
part, component, assembly, subassembly, or material in a downstream
product.

(2) The term “downstream product” means any manufactured article—

(A) which is imported into the United States, and

(B) into which is incorporated any component part.

SEC. 781. PREVENTION OF CIRCUMVENTION OF ANTIDUMPING AND
COUNTERVAILING DUTY ORDERS. [19 U.S.C. 1677j]
(a) MERCHANDISE COMPLETED OR ASSEMBLED IN THE UNITED STATES.—

(1) IN GENERAL.—If—

(A) merchandise sold in the United States is of the same class or kind as
any other merchandise that is the subject of—

(i) an antidumping duty order issued under section 736,

(ii) a finding issued under the Antidumping Act, 1921, or

(iii) a countervailing duty order issued under section 706 or section
303,

(B) such merchandise sold in the United States is completed or
assembled in the United States from parts or components produced in the
foreign country with respect to which such order or finding applies,

(C) the process of assembly or completion in the United States is minor
or insignificant, and

(D) the value of the parts or components referred to in subparagraph (B)
is a significant portion of the total value of the merchandise,
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the administering authority, after taking into account any advice provided by
the Commission under subsection (e), may include within the scope of such
order or finding the imported parts or components referred to in subparagraph
(B) that are used in the completion or assembly of the merchandise in the
United States at any time such order or finding is in effect.

(2) DETERMINATION OF WHETHER PROCESS IS MINOR OR INSIGNIFICANT.—In
determining whether the process of assembly or completion is minor or
insignificant under paragraph (1)(C), the administering authority shall take into
account—

(A) the level of investment in the United States,

(B) the level of research and development in the United States,

(C) the nature of the production process in the United States,

(D) the extent of production facilities in the United States, and

(E) whether the value of the processing performed in the United States
represents a small proportion of the value of the merchandise sold in the
United States.

(3) FACTORS TO CONSIDER.—In determining whether to include parts or
components in a countervailing or antidumping duty order or finding under
paragraph (1), the administering authority shall take into account such factors
as—

(A) the pattern of trade, including sourcing patterns,

(B) whether the manufacturer or exporter of the parts or components is
affiliated with the person who assembles or completes the merchandise
sold in the United States from the parts or components produced in the
foreign country with respect to which the order or finding described in
paragraph (1) applies, and

(C) whether imports into the United States of the parts or components
produced in such foreign country have increased after the initiation of the
investigation which resulted in the issuance of such order or finding.

(b) MERCHANDISE COMPLETED OR ASSEMBLED IN OTHER FOREIGN COUNTRIES,——

(1) IN GENERAL.—If—

(A) merchandise imported into the United States is of the same class or
kind as any merchandise produced in a foreign country that is the subject
of—

(i) an antidumping duty order issued under section 736,

(ii) a finding issued under the Antidumping Act, 1921 ,or

(iii) a countervailing duty order issued under section 706 or section
303,

(B) before importation into the United States, such imported
merchandise is completed or assembled in another foreign country from
merchandise which—

(i) is subject to such order or finding, or
(i) is produced in the foreign country with respect to which such
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order or finding applies,

(C) the process of assembly or completion in the foreign country
referred to in subparagraph (B) is minor or insignificant,

(D) the value of the merchandise produced in the foreign country to
which the antidumping duty order applies is a significant portion of the
total value of the merchandise exported to the United States, and

(E) the administering authority determines that action is appropriate
under this paragraph to prevent evasion of such order or finding,

the administering authority, after taking into account any advice provided by
the Commission under subsection (€), may include such imported merchandise
within the scope of such order or finding at any time such order or finding is in
effect.

(2) DETERMINATION OF WHETHER PROCESS IS MINOR OR INSIGNIFICANT.—In
determining whether the process of assembly or completion is minor or
insignificant under paragraph (1)(C), the administering authority shall take into
account—

(A) the level of investment in the foreign country,

(B) the level of research and development in the foreign country,

(C) the nature of the production process in the foreign country,

(D) the extent of production facilities in the foreign country, and

(E) whether the value of the processing performed in the foreign country
represents a small proportion of the value of the merchandise imported
into the United States.

(3) FACTORS TO CONSIDER.—In determining whether to include merchandise
assembled or completed in a foreign country in a countervailing duty order or
an antidumping duty order or finding under paragraph (1), the administering
authority shall take into account such factors as—

(A) the pattern of trade, including sourcing patterns,

(B) whether the manufacturer or exporter of the merchandise described
in paragraph (1)(B) is affiliated with the person who uses the merchandise
described in paragraph (1)(B) to assemble or complete in the foreign
country the merchandise that is subsequently imported into the United
States, and

(C) whether imports into the foreign country of the merchandise
described in paragraph (1)(B) have increased after the initiation of the
investigation which resulted in the issuance of such order or finding.

(c) MINOR ALTERATIONS OF MERCHANDISE.—

(1) IN GENERAL—The class or kind of merchandise subject to—

(A) an investigation under this title,

(B) an antidumping duty order issued under section 736,

(C) a finding issued under the Antidumping Act, 1921, or

(D) a countervailing duty order issued under section 706 or section 303,

shall include articles altered in form or appearance in minor respects (including
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raw agricultural products that have undergone minor processing), whether or
not included in the same tariff classification.

(2) EXCEPTION.—Paragraph (1) shall not apply with respect to altered
merchandise if the administering authority determines that it would be
unnecessary to consider the altered merchandise within the scope of the
investigation, order, or finding.

(d) LATER-DEVELOPED MERCHANDISE.—

(1) IN GENERAL—For purposes of determining whether merchandise
developed after an investigation is initiated under this title or section 303
(hereafter in this paragraph referred to as the “later-developed merchandise™) is
within the scope of an outstanding antidumping or countervailing duty order
issued under this title or section 303 as a result of such investigation, the
administering authority shall consider whether—

(A) the later-developed merchandise has the same general physical
characteristics as the merchandise with respect to which the order was
originally issued (hereafter in this paragraph referred to as the “earlier
product”),

(B) the expectations of the ultimate purchasers of the later-developed
merchandise are the same as for the earlier product,

(C) the ultimate use of the earlier product and the later-developed
merchandise are the same,

(D) the later-developed merchandise is sold through the same channels
of trade as the earlier product, and

(E) the later-developed merchandise is advertised and displayed in a
manner similar to the earlier product.

The administering authority shall take into account any advice provided by the
Commission under subsection (e) before making a determination under this
subparagraph.

(2) EXCLUSION FROM ORDERS.—The administering authority may not
exclude a later-developed merchandise from a countervailing or antidumping
duty order merely because the merchandise—

(A) is classified under a tariff classification other than that identified in
the petition or the administering authority's prior notices during the
proceeding, or

(B) permits the purchaser to perform additional functions, unless such
additional functions constitute the primary use of the merchandise and the
cost of the additional functions constitute more than a significant
proportion of the total cost of production of the merchandise.

(e) COMMISSION ADVICE.—

(1) NOTIFICATION TO COMMISSION OF PROPOSED ACTION.—Before making a
determination—

(A) under subsection (a) with respect to merchandise completed or
assembled in the United States (other than minor completion or assembly),
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(B) under subsection (b) with respect to merchandise completed or
assembled in other foreign countries, or
(C) under subsection (d) with respect to any later-_developed
merchandise which incorporates a significant technological advance or
significant alteration of an earlier product,
with respect to an antidumping or countervailing duty order or finding as to
which the Commission has made an affirmative injury determination, the
administering authority shall notify the Commission of the proposed inclusion
of such merchandise in such countervailing or antidumping order or finding.
Notwithstanding any other provision of law, a decision by the administering
authority regarding whether any merchandise is within a category for which
notice is required under this paragraph is not subject to judicial review.

(2) REQUEST FOR CONSULTATION.—After receiving notice under paragraph
(1), the Commission may request consultations with the administering authority
regarding the inclusion. Upon the request of the Commission, the administering
authority shall consult with the Commission and any such consultation shall be
completed within 15 days after the date of the request.

(3) COMMISSION ADVICE.—If the Commission believes, after consultation
under paragraph (2), that a significant injury issue is presented by the proposed
inclusion, the Commission may provide written advice to the administering
authority as to whether the inclusion would be inconsistent with the affirmative
determination of the Commission on which the order or finding is based. If the
Commission decides to provide such written advice, it shall promptly notify the
administering authority of its intention to do so, and must provide such advice
within 60 days after the date of notification under paragraph (1). For purposes
of formulating its advice with respect to merchandise completed or assembled
in the United States from parts or components produced in a foreign country,
the Commission shall consider whether the inclusion of such parts or
components taken as a whole would be inconsistent with its prior affirmative
determination.

(f) TIME LIMITS FOR ADMINISTERING AUTHORITY DETERMINATIONS.—The
administering authority shall, to the maximum extent practicable, make the
determinations under this section within 300 days from the date of the initiation of a
countervailing duty or antidumping circumvention inquiry under this section.
SEC.782. CONDUCT OF INVESTIGATIONS AND ADMINISTRATIVE REVIEWS. [19
U.S.C. 1677m]

(a) TREATMENT OF VOLUNTARY RESPONSES IN COUNTERVAILING OR
ANTIDUMPING DUTY INVESTIGATIONS AND REVIEWS.—In any investigation under
subtitle A or B or a review under section 751(a) in which the administering
authority has, under section 777A(c)(2) or section 777A(e)(2)(A) (whichever is
applicable), limited the number of exporters or producers examined, or determined
a single country-wide rate, the administering authority shall establish an individual
countervailable subsidy rate or an individual weighted average dumping margin for
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any exporter or producer not initially selected for individual examination under such
sections who submits to the administering authority the information requested from
exporters or producers selected for examination, if—

(1) such information is so submitted by the date specified—

(A) for exporters and producers that were initially selected for
examination, or

(B) for the foreign government, in a countervailing duty case where the
administering authority has determined a single country-wide rate; and

(2) the number of exporters or producers who have submitted such
information is not so large that individual examination of such exporters or
producers would be unduly burdensome and inhibit the timely completion of
the investigation.

(b) CERTIFICATION OF SUBMISSIONS.—Any person providing factual information
to the administering authority or the Commission in connection with a proceeding
under this title on behalf of the petitioner or any other interested party shall certify
that such information is accurate and complete to the best of that person's
knowledge.

(c) DIFFICULTIES IN MEETING REQUIREMENTS.—

(1) NOTIFICATION BY INTERESTED PARTY.—If an interested party, promptly
after receiving a request from the administering authority or the Commission
for information, notifies the administering authority or the Commission (as the
case may be) that such party is unable to submit the information requested in
the requested form and manner, together with a full explanation and suggested
alternative forms in which such party is able to submit the information, the
administering authority or the Commission (as the case may be) shall consider
the ability of the interested party to submit the information in the requested
form and manner and may modify such requirements to the extent necessary to
avoid imposing an unreasonable burden on that party.

(2) ASSISTANCE TO INTERESTED PARTIES.—The administering authority and
the Commission shall take into account any difficultics experienced by
interested parties, particularly small companies, in supplying information
requested by the administering authority or the Commission in connection with
investigations and reviews under this title, and shall provide to such interested
parties any assistance that is practicable in supplying such information.

(d) DEFICIENT SUBMISSIONS.—If the administering authority or the Commission
determines that a response to a request for information under this title does not
comply with the request, the administering authority or the Commission (as the case
may be) shall promptly inform the person submitting the response of the nature of
the deficiency and shall, to the extent practicable, provide that person with an
opportunity to remedy or explain the deficiency in light of the time limits
established for the completion of investigations or reviews under this title. If that
person submits further information in response to such deficiency and either—

(1) the administering authority or the Commission (as the case may be) finds



- 683 -

that such response is not satisfactory, or
(2) such response is not submitted within the applicable time limits,
then the administering authority or the Commission (as the case may be) may,
subject to subsection (e), disregard all or part of the original and subsequent
responses.

(e) USE OF CERTAIN INFORMATION.—In reaching a determination under section
703, 705, 733, 735, 751, or 753 the administering authority and the Commission
shall not decline to consider information that is submitted by an interested party and
is necessary to the determination but does not meet all the applicable requirements
established by the administering authority or the Commission, if—

(1) the information is submitted by the deadline established for its
submission,

(2) the information can be verified,

(3) the information is not so incomplete that it cannot serve as a reliable basis
for reaching the applicable determination,

(4) the interested party has demonstrated that it acted to the best of its ability
in providing the information and meeting the requirements established by the
administering authority or the Commission with respect to the information, and

(5) the information can be used without undue difficulties.

(f) NONACCEPTANCE OF SUBMISSIONS.—If the administering authority or the
Commission declines to accept into the record any information submitted in an
investigation or review under this title, it shall, to the extent practicable, provide to
the person submitting the information a written explanation of the reasons for not
accepting the information.

(g) PuBLIC COMMENT ON INFORMATION.—Information that is submitted on a
timely basis to the administering authority or the Commission during the course ofa
proceeding under this title shall be subject to comment by other parties to the
proceeding within such reasonable time as the administering authority or the
Commission shall provide. The administering authority and the Commission, before
making a final determination under section 705, 735, 751, or 753 shall cease
collecting information and shall provide the parties with a final opportunity to
comment on the information obtained by the administering authority or the
Commission (as the case may be) upon which the parties have not previously had an
opportunity to comment. Comments containing new factual information shall be
disregarded.

(h) TERMINATION OF INVESTIGATION OR REVOCATION OF ORDER FOR LACK OF
INTEREST.— The administering authority may—

(1) terminate an investigation under subtitle A or B with respect to a
domestic like product if, prior to publication of an order under section 706 or
736, the administering authority determines that producers accounting for
substantially all of the production of that domestic like product have expressed
a lack of interest in issuance of an order; and

(2) revoke an order issued under section 706 or 736 with respect to a
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domestic like product, or terminate an investigation suspended under section
704 or 734 with respect to a domestic like product, if the administering
authority determines that producers accounting for substantially all of the
production of that domestic like product, have expressed a lack of interest in
the order or suspended investigation.
(i) VERIFICATION.— The administering authority shall verify all information relied
upon in making—
(1) a final determination in an investigation,
(2) a revocation under section 751(d), and
(3) a final determination in a review under section 751(a), if—
(A) verification is timely requested by an interested party as defined in
section 771(9)}(C), (D), (E), (F), or (G), and
(B) no verification was made under this subparagraph during the 2
immediately preceding reviews and determinations under section 751(a) of
the same order, finding, or notice, except that this clause shall not apply if
good cause for verification is shown.

5, Continued Dumping and Subsidy Offset

Section 754 of the Tariff Act of 1930, as amended

[19 U.S.C. 1675¢; Public Law 71-361, as amended by Public Law 106-387]

SEC. 754. CONTINUED DUMPING AND SUBSIDY OFFSET.

(a) IN GENERAL—Duties assessed pursuant to a countervailing duty order, an
antidumping duty order, or a finding under the Antidumping Act of 1921 shall be
distributed on an annual basis under this section to the affected domestic producers
for qualifying expenditures. Such distribution shall be known as the ‘continued
dumping and subsidy offset’.

(b) DEFINITIONS.—As used in this section:

(1) AFFECTED DOMESTIC PRODUCER.—The term “affected domestic
producer” means any manufacturer, producer, farmer, rancher, or worker
representative (including associations of such persons) that—

(A) was a petitioner or interested party in support of the petition with
respect with respect to which an antidumping duty order, a finding under
the Antidumping Act of 1921, or a countervailing duty order has been
entered, and

(B) remains in operation.

Companies, businesses, or persons that have ceased the production of the
product covered by the order or finding or who have been acquired by a
company or business that is related to a company that opposed the investigation
shall not be an affected domestic producer.

(2) COMMISSIONER.—The term “Commissioner” means the Commissioner of
Customs.
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(3) COMMISSION.—The term “Commission” means the United States
International Trade Commission.

(4) QUALIFYING EXPENDITURE.—The term “qualifying expenditure” means
an expenditure incurred after the issuance of the antidumping duty finding or
order or countervailing duty order in any of the following categories:

(A) Manufacturing facilities.

(B) Equipment.

(C) Research and development.

(E) Acquisition of technology.

(F) Health care benefits to employees paid for by the employer.
(G) Pension benefits to employees paid for by the employer.

(H) Environmental equipment, training, or technology.

(I) Acquisition of raw materials and other inputs.

() Working capital or other funds needed to maintain production.

(5) RELATED TO.—A company, business, or person shall be considered to be
“related to” another company, business, or person if—

(A) the company, business, or person, directly or indirectly controls or is
controlled by the other company, business, or person,
(B) a third party directly or indirectly controls both companies,
businesses, or persons,
(C) both companies, businesses, or persons directly or indirectly control
a third party and there is reason to believe that the relationship causes the
first company, business, or persons to act differently than a nonrelated
party.
For purposes of this paragraph, a party shall be considered to directly or
indirectly control another party if the party is legally or operationally in a
position to exercise restraint or direction over the other party.

(c) DISTRIBUTION PROCEDURES.—The Commissioner shall prescribe procedures
for distribution of the continued dumping or subsidies offset required by this
section. Such distribution shall be made not later than 60 days after the first day of
the fiscal year from duties assessed during the preceding fiscal year.

(d) PARTIES ELIGIBLE FOR DISTRIBUTION OF ANTIDUMPING AND COUNTERVAILING
DUTIES ASSESSED.—

(1) LIST OF AFFECTED DOMESTIC PRODUCERS.—The Commission shall
forward to the Commissioner within 60 days after the effective date of this
section in the case of orders or findings in effect on January 1, 1999, or
thereafter, or in any other case, within 60 days after the date an antidumping or
countervailing duty order or finding is issued, a list of petitioners and persons
with respect to each order and finding and a list of persons that indicate support
of the petition by letter or through questionnaire response. In those cases in
which a determination of injury was not required or the Commission's records
do not permit an identification of those in support of a petition, the
Commission shall consult with the administering authority to determine the
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identity of the petitioner and those domestic parties who have entered
appearances during administrative reviews conducted by the administering
authority under section 751.

(2) PUBLICATION OF LIST; CERTIFICATION.—The Commissioner shall publish
in the Federal Register at least 30 days before the distribution of a continued
dumping and subsidy offset, a notice of intention to distribute the offset and the
list of affected domestic producers potentially eligible for the distribution based
on the list obtained from the Commission under paragraph (1). The
Commissioner shall request a certification from each potentially eligible
affected domestic producer—

(A) that the producer desires to receive a distribution;

(B) that the producer is eligible to receive the distribution as an affected
domestic producer; and

(C) the qualifying expenditures incurred by the producer since the
issuance of the order or finding for which distribution under this section
has not previously been made.

(3) DISTRIBUTION OF FUNDS.—The Commissioner shall distribute all funds
(including all interest earned on the funds) from assessed duties received in the
preceding fiscal year to affected domestic producers based on the certifications
described in paragraph (2). The distributions shall be made on a pro rata basis
based on new and remaining qualifying expenditures.

(¢) SPECIAL ACCOUNTS.—

(1) ESTABLISHMENTS.—Within 14 days after the effective date of this
section, with respect to antidumping duty orders and findings and
countervailing duty orders notified under subsection (d)(1), and within 14 days
after the date an antidumping duty order or finding or countervailing duty order
issued after the effective date takes effect, the Commissioner shall establish in
the Treasury of the United States a special account with respect to each such
order or finding.

(2) DEPOSITS INTO ACCOUNTS.—The Commissioner shall deposit into the
special accounts, all antidumping or countervailing duties (including interest
earned on such duties) that are assessed after the effective date of this section
under the antidumping order or finding or the countervailing duty order with
respect to which the account was established.

(3) TIME AND MANNER OF DISTRIBUTIONS.—Consistent with the
requirements of subsections (c) and (d), the Commissioner shall be regulation
prescribe the time and manner in which distribution of the funds in a special
account shall be made.

(4) TERMINATION.—A special account shall terminate after—

(A) the order or finding with respect to which the account was
established has terminated;

(B) all entries relating to the order or finding are liquidated and duties
assessed collected;
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(C) the Commissioner has provided notice and a final opportunity to
obtain distribution pursuant to subsection (c); and
(D) 90 days has elapsed from the date of the notice described in
subparagraph (C).
Amounts not claimed within 90 days of the date of the notice described in
subparagraph (C), shall be deposited into the general fund of the Treasury.

6. Judicial and Panel Review of Antidumping and Countervailing Duty
Actions

Section 516A of the Tariff Act of 1930, as amended

[19 U.S.C. 1516A; Public Law 71-361, as amended by Public Law 96-39, Public Law 96-417, Public
Law 96-542, Public Law 97-164, Public Law 98-573, Public Law 99-514, Public Law 100-449, Public

Law 101-382, Public Law 103-465, and Public Law 104-295]

SEC. 516A. JUDICIAL REVIEW IN COUNTERVAILING DUTY AND ANTIDUMPING DUTY
PROCEEDINGS.

(a) REVIEW OF DETERMINATION.—
(1) REVIEW OF CERTAIN DETERMINATIONS.—Within 30 days after the date of
publication in the Federal Register of—
(A) a determination by the administering authority, under section 702(c)
or 732(c) of this Act, not to initiate an investigation,
(B) a determination by the Commission, under section 751(b) of this
Act, not to review a determination based upon changed circumstances,
(C) a negative determination by the Commission, under section 7 03(a)
or 733(a) of this Act, as to whether there is reasonable indication of
material injury, threat of material injury, or material retardation, or
(D) a final determination by the administering authority or the
Commission under section 751(c)(3),
an interested party who is a party to the proceeding in connection with which
the matter arises may commence an action in the United States Court of
International Trade by filing concurrently a summons and complaint, each with
the content and in the form, manner, and style prescribed by the rules of that
court, contesting any factual findings or legal conclusions upon which the
determination is based.
(2) REVIEW OF DETERMINATIONS ON RECORD.—
(A) IN GENERAL.—Within thirty days after—
(i) the date of publication in the Federal Register of—
(D) notice of any determination described in clause (ii), (iii),
(iv), (v), or (viii) of subparagraph (B), or
(I1) an antidumping or countervailing duty order based upon
any determination described in clause (i) of subparagraph (B), or
(III) notice of the implementation of any determination
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described in clause (vii) of subparagraph (B), or
(ii) the date of mailing of a determination described in clause (vi) of
subparagraph (B),

an interested party who is a party to the proceeding in connection with
which the matter arises may commence an action in the United States
Court of International Trade by filing a summons, and within thirty days
thereafter a complaint, each with the content and in the form, manner, and
style prescribed by the rules of that court, contesting any factual findings
or legal conclusions upon which the determination is based.

(B) REVIEWABLE DETERMINATIONS.—The determinations which may be
contested under subparagraph (A) are as follows:

(i) Final affirmative determinations by the administering authority
and by the Commission under section 705 or 735 of this Act,
including any negative part of such a determination (other than a part
referred to in clause (ii)).

(ii) A final negative determination by the administering authority or
the Commission under section 705 or 735 of this Act, including, at the
option of the appellant, any part of a final affirmative determination
which specifically excludes any company or product.

(iii) A final determination, other than a determination reviewable
under paragraph (1), by the administering authority or the
Commission under section 751 of this Act.

(iv) A determination by the administering authority, under section
704 or 734 of this Act, to suspend an antidumping duty or a
countervailing duty investigation, including any final determination
resulting from a continued investigation which changes the size of the
dumping margin or net subsidy calculated, or the reasoning
underlying such calculations, at the time the suspension agreement
was concluded.

(v) An injurious effect determination by the Commission under
section 704(h) or 734(h) of this Act.

(vi) A determination by the administering authority as to whether a
particular type of merchandise is within the class or kind of
merchandise described in an existing finding of dumping or
antidumping or countervailing duty order.

(vii) A determination by the administering authority or the
Commission under section 129 of the Uruguay Round Agreements
Act concerning a determination under title VII of the Tariff Act of
1930.

(viii) A determination by the Commission under section 753(a)(1).

(3) EXCEPTION.—Notwithstanding the limitation imposed by paragraph
(2)(A)A)I) of this subsection, a final affirmative determination by the
administering authority under section 705 or 735 of this Act may be contested
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by commencing an action, in accordance with the provisions of paragraph
(2)(A), within thirty days after the date of publication in the Federal Register of
a final negative determination by the Commission under section 705 or 735 of
this Act.

(4) PROCEDURES AND FEES.—The procedures and fees set forth in chapter
169 of Title 28 apply to an action under this section.

(5) TIME LIMITS IN CASES INVOLVING MERCHANDISE FROM FREE TRADE AREA
COUNTRIES.—Notwithstanding any other provision of this subsection, in the
case of a determination to which the provisions of subsection (g) apply, an
action under this subsection may not be commenced, and the time limits for
commencing an action under this subsection shall not begin to run, until the day
specified in whichever of the following subparagraphs applies:

(A) For a determination described in paragraph (1)(B) or clause (i), (ii)
or (iii) of paragraph (2)(B), the 31st day after the date on which notice of
the determination is published in the Federal Register.

(B) For a determination described in clause (vi) of paragraph (2)(B), the
31st day after the date on which the government of the relevant FTA
country receives notice of the determination.

(C) For a determination with respect to which binational panel review
has commenced in accordance with subsection (g)(8) of this section, the
day after the date as of which—

(i) the binational panel has dismissed binational panel review of the
determination for lack of jurisdiction, and
(ii) any interested party seeking review of the determination under
paragraph (1), (2), or (3) of this subsection has provided timely notice
under subsection (g)(3)(B) of this section.
If such an interested party files a summons and complaint under this
subsection after dismissal by the binational panel, and if a request for an
extraordinary challenge committee is made with respect to the decision by
the binational panel to dismiss—
(I) judicial review under this subsection shall be stayed during
consideration by the committee of the request, and
(I1) the United States Court of International Trade shall dismiss
the action if the committee vacates or remands the binational
panel decision to dismiss.

(D) For a determination for which review by the United States Court of
International Trade is provided for—

(i) under subsection (g)(12)(B) of this section, the day after the date
of publication in the Federal Register of notice that article 1904 of the
NAFTA has been suspended, or

(ii) under subsection (g)(12)(D) of this section, the day after the
date that notice of settlement is published in the Federal Register.

(E) For a determination described in clause (vii) of paragraph (2)(B), the
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31st day after the date on which notice of the implementation of the
determination is published in the Federal Register.
(b) STANDARDS OF REVIEW.—

(1) REMEDY.—The court shall hold unlawful any determination, finding, or
conclusion found—

(A) in an action brought under subparagraph (A), (B), or (C) of
subsection (a)(1) of this section, to be arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law, or

(B)(i) in an action brought under paragraph (2) of subsection (a) of this
section, to be unsupported by substantial evidence on the record, or
otherwise not in accordance with law, or,

(ii) in an action brought under paragraph (1)(D) of subsection (a),
to be arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law.

(2) RECORD FOR REVIEW.—

(A) IN GENERAL.—For the purposes of this subsection, the record, unless
otherwise stipulated by the parties, shall consist of—

(i) a copy of all information presented to or obtained by the
Secretary, the administering authority, or the Commission during the
course of the administrative proceeding, including all governmental
memoranda pertaining to the case and the record of ex parte meetings
required to be kept by section 777(a)(3) of this title; and

(i) a copy of the determination, all transcripts or records of
conferences or hearings, and all notices published in the Federal
Register.

(B) CONFIDENTIAL OR PRIVILEGED MATERIAL—The confidential or
privileged status accorded to any documents, comments, or information
shall be preserved in any action under this section. Notwithstanding the
preceding sentence, the court may examine, in camera, the confidential or
privileged material, and may disclose such material under such terms and
conditions as it may order.

(3) EFFECT OF DECISIONS BY NAFTA OR UNITED STATES-CANADA
BINATIONAL PANELS.—In making a decision in any action brought under
subsection (a) of this section, a court of the United States is not bound by, but
may take into consideration, a final decision of a binational panel or
extraordinary challenge committee convened pursuant to article 1904 of the
NAFTA or of the Agreement.

(c) LIQUIDATION OF ENTRIES.—

(1) LIQUIDATION IN ACCORDANCE WITH DETERMINATION.—Unless such
liquidation is enjoined by the court under paragraph (2) of this subsection,
entries of merchandise of the character covered by a determination of the
Secretary, the administering authority, or the Commission contested under
subsection (a) of this section shall be liquidated in accordance with the
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determination of the Secretary, the administering authority, or the Commission,
if they are entered, or withdrawn from warehouse, for consumption on or
before the date of publication in the Federal Register by the Secretary or the
administering authority of a decision of the United States Court of International
Trade, or of the United States Court of Appeals for the Federal Circuit, not in
harmony with that determination. Such notice of a decision shall be published
within ten days from the date of the issuance of the court decision.

(2) INJUNCTIVE RELIEF.—In the case of a determination described in
paragraph (2) of subsection (a) of this section by the Secretary, the
administering authority, or the Commission, the United States Court of
International Trade may enjoin the liquidation of some or all entries of
merchandise covered by a determination of the Secretary, the administering
authority, or the Commission, upon a request by an interested party for such
relief and a proper showing that the requested relief should be granted under
the circumstances.

(3) REMAND FOR FINAL DISPOSITION.—If the final decision of an action
brought under this section is not in harmony with the published determination
of the Secretary, the administering authority, or the Commission, the matter
shall be remanded to the Secretary, the administering authority, or the
Commission, as appropriate, for disposition consistent with the final
disposition of the court.

(d) STANDING.—Any interested party who was a party to the proceeding under
section 303 of this Act or title VII of this Act shall have the right to appear and be
heard as a party in interest before the United States Court of International Trade.
The party filing the action shall notify all such interested parties of the filing of an
action under this section, in the form, manner, and within the time prescribed by
rules of the court.

(e) LIQUIDATION IN ACCORDANCE WITH FINAL DECISION.~—If the cause of action
is sustained in whole or in part by a decision of the United States Court of
International Trade or of the United States Court of Appeals for the Federal
Circuit—

(1) entries of merchandise of the character covered by the published
determination of the Secretary, the administering authority, or the Commission,
which is entered, or withdrawn from warehouse, for consumption after the date
of publication in the Federal Register by the Secretary or the administering
authority of a notice of the court decision, and

(2) entries the liquidation of which was enjoined under subsection (c)(2)

shall be liquidated in accordance with the final court decision in the action. Such
notice of the court decision shall be published within ten days from the date of the
issuance of the court decision.

(f) DEFINITIONS.—For the purpose of this section—

(1) ADMINISTERING AUTHORITY.—The term “administering authority” means
the administering authority described in section 771(1) of this Act.
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(2) ComMiSSION.—The term “Commission” means the United States
International Trade Commission.
(3) INTERESTED PARTY.—The term “interested party” means any person
described in section 771(9) of this Act.
(4) SECRETARY.—The term “Secretary” means the Secretary of the Treasury.
(5) AGREEMENT.— The term “Agreement” means the United States-Canada
Free-Trade Agreement.
(6) UNITED STATES SECRETARY.—The term “United States Secretary”
means—
(A) the secretary for the United States Section referred to in article 1908
of the NAFTA, and
(B) the secretary of the United States Section provided for in article
1909 of the Agreement.
(7) RELEVANT FTA SECRETARY.—The term “relevant FTA Secretary” means
the Secretary—
(A) referred to in article 1908 of the NAFTA, or
(B) provided for in paragraph 5 of article 1909 of the Agreement, of the

relevant FTA country.
(8) NAFTA.—The term “NAFTA” means the North American Free Trade
Agreement.

(9) RELEVANT FTA COUNTRY.—The term “relevant FTA country” means the
free trade area country to which an antidumping or countervailing duty
proceeding pertains.

(10) FREE TRADE AREA COUNTRY.—The term “free trade area country”
means the following:

(A) Canada for such time as the NAFTA is in force with respect to, and

the United States applies the NAFTA to, Canada.
(B) Mexico for such time as the NAFTA is in force with respect to, and

the United States applies the NAFTA to, Mexico.

(C) Canada for such time as—
(i) it is not a free trade area country under subparagraph (A); and
(ii) the Agreement is in force with respect to, and the United States
applies the Agreement to, Canada.
(g) REVIEW OF COUNTERVAILING DUTY AND ANTIDUMPING DUTY
DETERMINATIONS INVOLVING FREE TRADE AREA COUNTRY MERCHANDISE.—
(1) DEFINITION OF DETERMINATION.—For purposes of this subsection, the
term “determination” means a determination described in—
(A) paragraph (1)(B) of subsection (a), or
(B) clause (i), (ii), (iii), or (vi) of paragraph (2)(B) of subsection (a) of
this section,
if made in connection with a proceeding regarding a class or kind of free trade
area country merchandise, as determined by the administering authority.
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(2) EXCLUSIVE REVIEW OF DETERMINATION BY BINATIONAL PANELS.—If
binational panel review of a determination is requested pursuant to Article
1904 of the NAFTA or of the Agreement, then, except as provided in
paragraph (3) and (4)—

(A) the determination is not reviewable under subsection (a), and

(B) no court of the United States has power or jurisdiction to review the
determination on any question of law or fact by an action in the nature of
mandamus or otherwise.

(3) EXCEPTION TO EXCLUSIVE BINATIONAL PANEL REVIEW.—

(A) IN GENERAL—A determination is reviewable under subsection (a)
of this section if the determination sought to be reviewed is—

(i) a determination as to which neither the United States nor the
relevant FTA country requested review by a binational panel pursuant
to article 1904 of the NAFTA or of the Agreement,

(ii) a revised determination issued as a direct result of judicial
review, commenced pursuant to subsection (a), if neither the United
States nor the relevant FTA country requested review of the original
determination,

(iii) a determination issued as a direct result of judicial review that
was commenced pursuant to subsection (a) of this section prior to the
entry into force of the NAFTA or of the Agreement,

(iv) a determination which a binational panel has determined is not
reviewable by the binational panel,

(v) a determination as to which binational panel review has
terminated pursuant to paragraph 12 of article 1905 of the NAFTA, or

(vi) a determination as to which extraordinary challenge committee
review has terminated pursuant to paragraph 12 of article 1905 of the
NAFTA.

(B) SPECIAL RULE.—A determination described in subparagraph (A)(1)
or (iv) is reviewable under subsection (a) of this section only if the party
seeking to commence review has provided timely notice of its intent to
commence such review to—

(i) the United States Secretary, the relevant FTA Secretary,

(i) all interested parties who were parties to the proceeding in
connection with which the matter arises; and

(iii) the administering authority or the Commission, as appropriate.

Such notice is provided timely if the notice is delivered by no later than
the date that is 20 days after the date described in subparagraph (A) or (B)
of subsection (a)(5) of this section that is applicable to such determination,
except that, if the time for requesting binational panel review is suspended
under paragraph (8)(A)(ii) of this subsection, any unexpired time for
providing notice of intent to commence judicial review shall, during the
pendency of any such suspension, also be suspended. Such notice shall
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contain such information, and be in such form, manner, and style, as the
administering authority, in consultation with the Commission, shall
prescribe by regulations.
(4) EXCEPTION TO EXCLUSIVE BINATIONAL PANEL REVIEW FOR
CONSTITUTIONAL ISSUES.—

(A) CONSTITUTIONALITY OF BINATIONAL PANEL REVIEW SYSTEM.—An
action for declaratory judgment or injunctive relief, or both, regarding a
determination on the grounds that any provision of, or amendment made
by, the North American Free Trade Agreement Implementation Act
implementing the binational dispute settlement system under chapter 19 of
the NAFTA, the United States-Canada Free-Trade  Agreement
Implementation Act of 1988 implementing the binational panel dispute
settlement system under Chapter 19 of the Agreement, violates the
Constitution may be brought only in the United States Court of Appeals
for the District of Columbia Circuit, which shall have jurisdiction of such
action.

(B) OTHER CONSTITUTIONAL REVIEW.—Review is available under
subsection (a) with respect to a determination solely concerning a
constitutional issue (other than an issue to which subparagraph (A)
applies) arising under any law of the United States as enacted or applied.
An action for review under this subparagraph shall be assigned to a 3-
judge panel of the United States Court of International Trade.

(C) COMMENCEMENT OF REVIEW.—Notwithstanding the time limits in
subsection (a), within 30 days after the date of publication in the Federal
Register of notice that binational panel review has been completed, an
interested party who is a party to the proceeding in connection with which
the matter arises may commence an action under subparagraph (A) or (B)
by filing an action in accordance with the rules of the court.

(D) TRANSFER OF ACTIONS TO APPROPRIATE COURT.—Whenever an
action is filed in a court under subparagraph (A) or (B) and that court finds
that the action should have been filed in the other court, the court in which
the action was filed shall transfer the action to the other court and the
action shall proceed as if it had been filed in the court to which it is
transferred on the date upon which it was actually filed in the court from
which it is transferred.

(E) FRIVOLOUS CLAIMS.—Frivolous claims brought under subparagraph
(A) or (B) are subject to dismissal and sanctions as provided under section
1927 of title 28, United States Code, and the Federal Rules of Civil
Procedure.

(F) SECURITY.—

(i) SUBPARAGRAPH (A) ACTIONS.—The security requirements of
Rule 65(c) of the Federal Rules of Civil Procedure apply with respect
to actions commenced under subparagraph (A).
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(ii) SUBPARAGRAPH (B) ACTIONS.—No claim shall be beard, and no
temporary restraining order or temporary or permanent injunction
shall be issued, under an action commenced under subparagraph (B),
unless the party seeking review first files an undertaking with
adequate security in an amount to be fixed by the court sufficient to
recompense parties affected for any loss, expense, or damage caused
by the improvident or erroneous issuance of such order or injunction.
If a court upholds the constitutionality of the determination in
question in such action, the court shall award to a prevailing party
fees and expenses, in addition to any costs incurred by that party,
unless the court finds that the position of the other party was
substantially justified or that special circumstances make an award
unjust.

(G) PANEL RECORD.—The record of proceedings before the binational
panel shall not be considered part of the record for review pursuant to
subparagraph (A) or (B).

(H) APPEAL TO SUPREME COURT OF COURT ORDERS ISSUED IN
SUBPARAGRAPH (A) ACTIONS.—Notwithstanding any other provision of
law, any final judgment of the United States Court of Appeals for the
District of Columbia Circuit which is issued pursuant to an action brought
under subparagraph (A) shall be reviewable by appeal directly to the
Supreme Court of the United States. Any such appeal shall be taken by a
notice of appeal filed within 10 days after such order is entered; and the
jurisdictional statement shall be filed within 30 days after such order is
entered. No stay of an order issued pursuant to an action brought under
subparagraph (A) may be issued by a single Justice of the Supreme Court.

(5) LIQUIDATION OF ENTRIES.—

(A) APPLICATION.—In the case of a determination for which binational
panel review is requested pursuant to article 1904 of the NAFTA or of the
Agreement, the rules provided in this paragraph shall apply,
notwithstanding the provisions of subsection (c).

(B) GENERAL RULE.—In the case of a determination for which binational
panel review is requested pursuant to article 1904 of the NAFTA or of the
Agreement, entries of merchandise covered by such determination shall be
liquidated in accordance with the determination of the administering
authority or the Commission, if they are entered, or withdrawn from
warehouse, for consumption on or before the date of publication in the
Federal Register by the administering authority of notice of a final
decision of a binational panel, or of an extraordinary challenge committee,
not in harmony with that determination. Such notice of a decision shall be
published within 10 days of the date of the issuance of the panel or
committee decision.

(C) SUSPENSION OF LIQUIDATION.—
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(i) IN GENERAL.—Notwithstanding the provisions of subparagraph
(B), in the case of a determination described in clause (iii) or (vi) of
subsection (a)(2)(B) for which binational panel review is requested
pursuant to article 1904 of the NAFTA or of the Agreement, the
administering authority, upon request of an interested party who was a
party to the proceeding in connection with which the matter arises and
who is a participant in the binational panel review, shall order the
continued suspension of liquidation of those entries of merchandise
covered by the determination that are involved in the review pending
the final disposition of the review.

(ii) NOTICE.—At the same time as the interested party makes its
request to the administering authority under clause (i), that party shall
serve a copy of its request on the United States Secretary, the relevant
FTA Secretary, and all interested parties who were parties to the
proceeding in connection with which the matter arises.

(iii) APPLICATION OF SUSPENSION.—If the interested party
requesting continued suspension of liquidation under clause (i) is a
foreign manufacturer, producer, or exporter, or a United States
importer, the continued suspension of liquidation shall apply only to
entries of merchandise manufactured, produced, exported, or
imported by that particular manufacturer, producer, exporter, or
importer. If the interested party requesting the continued suspension
of liquidation under clause (i) is an interested party described in
subparagraph (C), (D), (E), or (F) of section 771(9), the continued
suspension of liquidation shall apply only to entries which could be
affected by a decision of the binational panel convened under chapter
19 of the NAFTA or of the Agreement.

(iv) JUDICIAL REVIEW.—Any action taken by the administering
authority or the United States Customs Service under this
subparagraph shall not be subject to judicial review, and no court of
the United States shall have power or jurisdiction to review such
action on any question of law or fact by an action in the nature of
mandamus or otherwise.

(6) INJUNCTIVE RELIEF.—Except for cases under paragraph (4)(B), in the
case of a determination for which binational level review is requested pursuant
to article 1904 of the NAFTA or of the Agreement, the provisions of
subsection (c)(2) shall not apply.

(7) IMPLEMENTATION OF INTERNATIONAL OBLIGATIONS UNDER ARTICLE 1904
OF THE NAFTA OR THE AGREEMENT.—

(A) ACTION UPON REMAND.—If a determination is referred to a
binational panel or extraordinary challenge committee under the NAFTA
or the Agreement and the panel or committee makes a decision remanding
the determination to the administering authority or the Commission, the
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administering authority or the Commission shall, within the period
specified by the panel or committee, take action not inconsistent with the
decision of the panel or committee. Any action taken by the administering
authority or the Commission under this paragraph shall not be subject to
judicial review, and no court of the United States shall have power or
jurisdiction to review such action on any question of law or fact by an
action in the nature of mandamus or otherwise.

(B) APPLICATION IF SUBPARAGRAPH (A) HELD UNCONSTITUTIONAL.—In
the event that the provisions of subparagraph (A) are held unconstitutional
under the provisions of subparagraphs (A) and (H) of paragraph (4), the
provisions of this subparagraph shall take effect. In such event, the
President is authorized on behalf of the United States to accept, as a
whole, the decision of a binational panel or extraordinary challenge
committee remanding the determination to the administering authority or
the Commission within the period specified by the panel or committee.
Upon acceptance by the President of such a decision, the administering
authority or the Commission shall, within the period specified by the panel
or committee, take action not inconsistent with such decision. Any action
taken by the President, the administering authority, or the Commission
under this subparagraph shall not be subject to judicial review, and no
court of the United States shall have power or jurisdiction to review such
action on any question of law or fact by an action in the nature of
mandamus or otherwise.

(8) REQUESTS FOR BINATIONAL PANEL REVIEW.—

(A) INTERESTED PARTY REQUESTS FOR BINATIONAL PANEL REVIEW.—

(i) GENERAL RULE.—An interested party who was a party to the
proceeding in which a determination is made may request binational
panel review of such determination by filing a request with the United
States Secretary by no later than the date that is 30 days after the date
described in subparagraph (A), (B), or (E) of subsection (a)(5) of this
section that is applicable to such determination. Receipt of such
request by the United States Secretary shall be deemed to be a request
for binational panel review within the meaning of article 1904(4) of
the NAFTA or of the Agreement. Such request shall contain such
information and be in such form, manner, and style as the
administering authority, in consultation with the Commission, shall
prescribe by regulations.

(ii) SUSPENSION OF TIME TO REQUEST BINATIONAL PANEL REVIEW
UNDER THE NAFTA.—Notwithstanding clause (i), the time for
requesting binational panel review shall be suspended during the
pendency of any stay of binational panel review that is issued
pursuant to paragraph 11(a) of article 1905 of the NAFTA.

(B) SERVICE OF REQUEST FOR BINATIONAL PANEL REVIEW.—
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(i) SERVICE BY INTERESTED PARTY.—If a request for binational
panel review of determination is filed under subparagraph (A), the
party making the request shall serve a copy, by mail or personal
service, on any other interested party who was a party to the
proceeding in connection with which the matter arises, and on the
administering authority or the Commission, as appropriate.

(ii) SERVICE BY UNITED STATES SECRETARY.—If an interested party
to the proceeding requests binational panel review of a determination
by filing a request with the relevant FTA Secretary, the United States
Secretary shall serve a copy of the request by mail on any other
interested party who was a party to the proceeding in connection with
which the matter arises, and on the administering authority or the
Commission, as appropriate.

(C) LIMITATION ON REQUEST FOR BINATIONAL PANEL REVIEW.—Absent a
request by an interested party under subparagraph (A), the United States
may not request binational panel review under article 1904 of the NAFTA
or the Agreement of a determination.

(9) REPRESENTATION IN PANEL PROCEEDINGS.—In the case of binational
panel proceedings convened under chapter 19 of the NAFTA or of the
Agreement, the administering authority and the Commission shall be
represented by attorneys who are employees of the administering authority or
the Commission respectively. Interested parties who were parties to the
proceeding in connection with which the matter arises shall have the right to
appear and be represented by counsel before the binational panel.

(10) NOTIFICATION OF CLASS OR KIND RULINGS.—In the case of a
determination which is described in paragraph (2)(B)(vi) of subsection (a) and
which is subject to the provisions of paragraph (2), the administering authority,
upon request, shall inform any interested person of the date on which the
Government of the relevant FT A country received notice of the determination
under paragraph 4 of article 1904 of the NAFTA or the Agreement.

(11) SUSPENSION AND TERMINATION OF SUSPENSION OF ARTICLE 1904 OF THE
NAFTA—

(A) SUSPENSION OF ARTICLE 1904.—If a special committee established
under article 1905 of the NAFTA issues an affirmative finding, the Trade
Representative may, in accordance with paragraph 8(a) or 9, as
appropriate, of article 1905 of the NAFTA, suspend the operation of
article 1904 of the NAFTA.

(B) TERMINATION OF SUSPENSION OF ARTICLE 1904—If a special
committee is reconvened and makes an affirmative determination
described in paragraph 10(b) of article 1905 of the NAFTA, any
suspension of the operation of article 1904 of the NAFTA shall terminate.

(12) JUDICIAL REVIEW UPON TERMINATION OF BINATIONAL PANEL OR
COMMITTEE REVIEW UNDER THE NAFTA.—
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(A) NOTICE OF SUSPENSION OR TERMINATION OF SUSPENSION OF ARTICLE
1904.—

(i) Upon notification by the Trade Representative or the
Government of a country described in subsection (£)(10)(A) or (B) of
this section that the operation of article 1904 of the NAFTA has been
suspended in accordance with paragraph 8(a) or 9 of article 1905 of
the NAFTA, the United States Secretary shall publish in the Federal
Register a notice of suspension of article 1904 of the NAFTA.

(ii) Upon notification by the Trade Representative or the
Government of a country described in subsection (£)(10)(A) or (B) of
this section that the suspension of the operation of article 1904 of the
NAFTA is terminated in accordance with paragraph 10 of article
1905 of the NAFTA, the United States Secretary shall publish in the
Federal Register a notice of termination of suspension of article 1904
of the NAFTA.

(B) TRANSFER OF FINAL DETERMINATIONS FOR JUDICIAL REVIEW UPON
SUSPENSION OF ARTICLE 1904.—If the operation of article 1904 of the
NAFTA is suspended in accordance with paragraph 8(a) or 9 of article
1905 of the NAFTA—

(i) upon the request of an authorized person described in
subparagraph (C), any final determination that is the subject of a
binational panel review or an extraordinary challenge committee
review shall be transferred to the United States Court of International
Trade (in accordance with rules issued by the Court) for review under
subsection (a) of this section; or

(ii) in a case in which—

(I) a binational panel review was completed fewer than 30 days
before the suspension, and
(ID) extraordinary challenge committee review has not been
requested,
upon the request of an authorized person described in subparagraph (C)
which is made within 60 days after the completion of the binational panel
review, the final determination that was the subject of the binational panel
review shall be transferred to the United States Court of International
Trade (in accordance with rules issued by the Court) for review under
subsection(a).

(C) PERSONS AUTHORIZED TO REQUEST TRANSFER OF FINAL
DETERMINATIONS FOR JUDICIAL REVIEW.—A request that a final
determination be transferred to the Court of International Trade under
subparagraph (B) may be made by—

(i) if the United States made an allegation under paragraph 1 of
article 1905 of the NAFTA and the operation of article 1904 of the
NAFTA was suspended pursuant to paragraph 8(a) of article 1905 of
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the NAFTA—

(I) the government of the relevant country described in
subsection (£)(10)(A) or (B)

(ID an interested party that was a party to the panel or
committee review, or

(1II) an interested party that was a party to the proceeding in
connection with which panel review was requested, but only if
the time period for filing notices of appearance in the panel
review has not expired, or

(ii) if a country described in subsection (f)(10)(A) or (B) made an
allegation under paragraph 1 of article 1905 of the NAFTA and the
operation of article 1904 of the NAFTA was suspended pursuant to
paragraph 9 of article 1905 of the NAFTA—

(I) the government of that country,

(I) an interested party that is a person of that country and that
was a party to the panel or committee review, or

(T10) an interested party that is a person of that country and that
was a party to the proceeding in connection with which panel
review was requested, but only if the time period for filing
notices of appearance in the panel review has not expired.

(D) TRANSFER FOR JUDICIAL REVIEW UPON SETTLEMENT.—

(i) If the Trade Representative achieves a settlement with the
government of a country described in subsection (f)(10)(A) or (B)
pursuant to paragraph 7 of article 1905 of the NAFTA, and referral
for judicial review is among the terms of such settlement, any final
determination that is the subject of a binational panel review or an
extraordinary challenge committee review shall, upon a request
described in clause (ii), be transferred to the United States Court of
International Trade (in accordance with rules issued by the Court) for
review under subsection (a).

(ii) A request referred to in clause (i) is a request made by—

(I) the country referred to in clause (i),

(I1) an interested party that was a party to the panel or
committee review, or

(1) an interested party that was a party to the proceeding in
connection with which panel review was requested, but only if
the time for filing notices of appearance in the panel review has
not expired.

Section 129 of the Uruguay Round Agreements Act

[19 U.S.C. 3538; Public Law 103-465]

SEC. 129. ADMINISTRATIVE ACTION FOLLOWING WTO PANEL REPORTS.
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(a) ACTION BY UNITED STATES INTERNATIONAL TRADE COMMISSION.—

(1) ADVISORY REPORT.—If a dispute settlement panel finds in an interim
report under Article 15 of the Dispute Settlement Understanding, or the
Appellate Body finds in a report under Article 17 of that Understanding, that an
action by the International Trade Commission in connection with a particular
proceeding is not in conformity with the obligations of the United States under
the Antidumping Agreement, the Safeguards Agreement, or the Agreement on
Subsidies and Countervailing Measures, the Trade Representative may request
the Commission to issue an advisory report on whether title VII of the Tariff
Act of 1930 or title IT of the Trade Act of 1974, as the case may be, permits the
Commission to take steps in connection with the particular proceeding that
would render its action not inconsistent with the findings of the panel or the
Appellate Body concerning those obligations. The Trade Representative shall
notify the congressional committees of such request.

(2) TIME LIMITS FOR REPORT.—The Commission shall transmit its report
under paragraph (1) to the Trade Representative—

(A) in the case of an interim report described in paragraph (1), within 30
calendar days after the Trade Representative requests the report; and

(B) in the case of a report of the Appellate Body, within 21 calendar
days after the Trade Representative requests the report.

(3) CONSULTATIONS ON REQUEST FOR COMMISSION DETERMINATION.—If a
majority of the Commissioners issues an affirmative report under paragraph
(1), the Trade Representative shall consult with the congressional committees
concerning the matter.

(4) COMMISSION DETERMINATION.—Notwithstanding any provision of the
Tariff Act of 1930 or title II of the Trade Act of 1974, if a majority of the
Commissioners issues an affirmative rteport under paragraph (1), the
Commission, upon the written request of the Trade Representative, shall issue a
determination in connection with the particular proceeding that would render
the Commission's action described in paragraph (1) not inconsistent with the
findings of the panel or Appellate Body. The Commission shall issue its
determination not later than 120 days after the request from the Trade
Representative is made.

(5) CONSULTATIONS ON  IMPLEMENTATION OF  COMMISSION
DETERMINATION.—The Trade Representative shall consult with the
congressional committees before the Commission's determination under
paragraph (4) is implemented.

(6) REVOCATION OF ORDER.—If, by virtue of the Commission's determination
under paragraph (4), an antidumping or countervailing duty order with respect
to some or all of the imports that are subject to the action of the Commission
described in paragraph (1) is no longer supported by an affirmative
Commission determination under title VII of the Tariff Act of 1930 or this
subsection, the Trade Representative may, after consulting with the
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congressional committees under paragraph (5), direct the administering
authority to revoke the antidumping or countervailing duty order in whole or in
part.

(b) ACTION BY ADMINISTERING AUTHORITY.—

(1) CONSULTATIONS WITH ADMINISTERING AUTHORITY AND CONGRESSIONAL
COMMITTEES.—Promptly after a report by a dispute settlement panel or the
Appellate body is issued that contains findings that an action by the
administering authority in a proceeding under title VII of the Tariff Act of 1930
is not in conformity with the obligations of the United States under the
Antidumping Agreement or the Agreement on Subsidies and Countervailing
Measures, the Trade Representative shall consult with the administering
authority and the congressional committees on the matter.

(2) DETERMINATION BY ADMINISTERING AUTHORITY.—Notwithstanding any
provision of the Tariff Act of 1930, the administering authority shall, within
180 days after receipt of a written request from the Trade Representative, issue
a determination in connection with the particular proceeding that would render
the administering authority's action described in paragraph (1) not inconsistent
with the findings of the panel or the Appellate Body.

(3) CONSULTATIONS BEFORE IMPLEMENTATION.—Before the administering
authority implements any determination under paragraph (2), the Trade
Representative shall consult with the administering authority and the
congressional committees with respect to such determination.

(4) IMPLEMENTATION OF DETERMINATION.—The Trade Representative may,
after consulting with the administering authority and the congressional
committees under paragraph (3), direct the administering authority to
implement, in whole or in part, the determination made under paragraph (2).

(c) EFFECTS OF DETERMINATIONS; NOTICE OF IMPLEMENTATION.—

(1) EFFECTS OF DETERMINATIONS.—Determinations concerning title VII of
the Tariff Act of 1930 that are implemented under this section shall apply with
respect to unliquidated entries of the subject merchandise (as defined in section
771 of that Act) that are entered, or withdrawn from warehouse, for
consumption on or after—

(A) in the case of a determination by the Commission under subsection
(a)(4), the date on which the Trade Representative directs the
administering authority under subsection (a)(6) to revoke an order
pursuant to that determination, and

(B) in the case of a determination by the administering authority under
subsection (b)(2), the date on which the Trade Representative directs the
administering authority under subsection (b)(4) to implement that
determination.

(2) NOTICE OF IMPLEMENTATION.—

(A) The administering authority shall publish in the Federal Register
notice of the implementation of any determination made under this section
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with respect to title VII of the Tariff Act of 1930.

(B) The Trade Representative shall publish in the Federal Register
notice of the implementation of any determination made under this section
with respect to title II of the Trade Act of 1974.

(d) OPPORTUNITY FOR COMMENT BY INTERESTED PARTIES.—Prior to issuing a
determination under this section, the administering authority or the Commission, as
the case may be, shall provide interested parties with an opportunity to submit
written comments and, in appropriate cases, may hold a hearing, with respect to the
determination.

7. Third-Country Dumping

Section 1317 of the Omnibus Trade and Competitiveness Act of 1988

[19 U.S.C. 1677k; Public Law 100-418 and Public Law 103-465]

SEC. 1317. THIRD-COUNTRY DUMPING.
(a) DEFINITIONS.—For purposes of this section:

(1)(A) The term “Agreement” means the agreement on Implementation of
Article VI of the GATT 1994 (relating to antidumping measures).

(B) The term “GATT 1994” has the meaning given that term in section
2(1)(B) of the Uruguay Round Agreements Act.

(2) The term “Agreement country” means a foreign country that has accepted
the Agreement.

(3) The term “Trade Representative” means the United States Trade
Representative.

(b) PETITION BY DOMESTIC INDUSTRY —

(1) A domestic industry that produces a product that is like or directly
competitive with merchandise produced by a foreign country (whether or not
an Agreement country) may, if it has reason to believe that—

(A) such merchandise is being dumped in an Agreement country; and
(B) such domestic industry is being materially injured, or threatened
with material injury, by reason of such dumping;
submit a petition to the Trade Representative that alleges the elements referred
to in subparagraphs (A) and (B) and requests the Trade Representative to take
action under subsection (c) on behalf of the domestic industry.

(2) A petition submitted under paragraph (1) shall contain such detailed
information as the Trade Representative may require in support of the
allegations in the petition.

(c) APPLICATION FOR ANTIDUMPING ACTION ON BEHALF OF THE DOMESTIC
INDUSTRY.—

(1) If the Trade Representative, on the basis of the information contained ina
petition submitted under paragraph (1), determines that there is a reasonable
basis for the allegations in the petition, the Trade Representative shall submit to
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the appropriate authority of the Agreement country where the alleged dumping
is occurring an application pursuant to article 12 of the Agreement which
requests that appropriate antidumping action under the law of that country be
taken, on behalf of the United States, with respect to imports into that country
of the merchandise concerned.

(2) At the request of the Trade Representative, the appropriate officers of the
Department of Commerce and the United States International Trade
Commission shall assist the Trade Representative in preparing the application
under paragraph (1).

(d) CONSULTATION AFTER SUBMISSION OF APPLICATION.—Afier submitting an
application under subsection (c)(1), the Trade Representative shall seek
consultations with the appropriate authority of the Agreement country regarding the
request for antidumping action.

(¢) ACTION UPON REFUSAL OF AGREEMENT COUNTRY TO ACT.—if the appropriate
authority of an Agreement country refuses to undertake antidumping measures in
response to a request made therefore by the Trade Representative under subsection
(c), the Trade Representative shall promptly consult with the domestic industry on
whether action under any other law of the United States is appropriate.

8. Antidumping Petitions by Third Countries

Section 783 of the Tariff Act of 1930, as amended

[19 U.S.C. 1677n; Public Law 103-465, as amended by Public Law 104-295]

SEC. 783. ANTIDUMPING PETITIONS BY THIRD COUNTRIES.

(a) FILING OF PETITION.—The government of a WTO member may file with the
Trade Representative a petition requesting that an investigation be conducted to
determine if—

(1) imports from another country are being sold in the United States at less
than fair value, and

(2) an industry in the petitioning country is materially injured by reason of
those imports.

(b) INITIATION.—The Trade Representative, after consultation with the
administering authority and the Commission and obtaining the approval of the
WTO Council for Trade in Goods, shall determine whether to initiate an
investigation described in subsection (a).

(c) DETERMINATIONS.—Upon initiation of an investigation under this section, the
Trade Representative shall request the following determinations be made according
to substantive and procedural requirements specified by the Trade Representative,
notwithstanding any other provision of this title:

(1) The administering authority shall determine whether imports into the
United States of the subject merchandise are being sold at less than fair value.
(2) The Commission shall determine whether an industry in the petitioning
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country is materially injured by reason of imports of the subject merchandise
into the United States.

(d) PUBLIC COMMENT.—An opportunity for public comment shall be provided, as
appropriate—

(1) by the Trade Representative, in making the determination required by
subsection (b), and

(2) by the administering authority and the Commission, in making the
determination required by subsection (c).

(e) ISSUANCE OF ORDER.—If the administering authority makes an affirmative
determination under paragraph (1) of subsection (c), and the Commission makes an
affirmative determination under paragraph (2) of subsection (c), the administering
authority shall issue an antidumping duty order in accordance with section 736 and
take such other actions as are required by section 736.

(f) REVIEWS OF DETERMINATIONS.—For purposes of review under section 516A
or review under section 751, if an order is issued under subsection (), the final
determinations of the administering authority and the Commission under this section
shall be treated as final determinations made under section 735.

(g) ACCESS TO INFORMATION.—Section 777 shall apply to investigations under
this section, to the extent specified by the Trade Representative, after consultation
with the administering authority and the Commission.

9. Antidumping Act of 1916
[15 U.S.C. 71 et seq.; Act of Sept. 8, 1916, sections 800-806, as amended by Public Law 108-429]

SEC. 800. DEFINITION.

When used in this subchapter, the term “person” includes partnerships,
corporations, and associations.

SEC. 801. IMPORTATION OR SALE OF ARTICLES AT LESS THAN MARKET VALUE OR
WHOLESALE PRICE. [Repealed on December 3, 2004 by Sec. 2006 of P.L. 108-429]
[SEC. 2006. REPEAL OF ANTIDUMPING PROVISION OF REVENUE ACT OF 1916.

[(a) REPEAL- Section 801 of the Act entitled ‘An Act to increase the revenue, and
for other purposes’, approved September 8, 1916, is repealed.

[(b) EFFECT OF REPEAL - The repeal made by subsection (a) shall not affect any
action under section 801 of the Act referred to in subsection (a) that was
commenced before the date of the enactment of this Act and is pending on such
date.]

SEC. 802. AGREEMENTS INVOLVING RESTRICTIONS IN FAVOR OF IMPORTED
GOODS.

If any article produced in foreign country is imported into the United States under
any agreement, understanding, or condition that the importer thereof or any other
person in the United States shall not use, purchase, or deal in, or shall be restricted
in his using, purchasing, or dealing in, the articles of any other person, there shall be
levied, collected, and paid thereon, in addition to the duty otherwise imposed by
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law, a special duty paid thereon, in addition to the duty otherwise imposed by law, a
special duty equal to double the amount of such duty: Provided, That the above
shall not be interpreted to prevent the establishing in this country on the part of a
foreign producer of an exclusive agency for the sale in the United States of the
products of said foreign producer or merchant, nor to prevent such exclusive agent
from agreeing not to use, purchase, or deal in the article of any other person, but
this proviso shall not be construed to exempt from the provision of this section any
article imported by such exclusive agent if such agent is required by the foreign
producer or if it is agreed between such agent and such foreign producer that any
agreement, understanding or condition set out in this section shall be imposed by
such agent upon the sale or other disposition of such article to any person in the
United States.

SEC. 803. RULES AND REGULATIONS.

The Secretary of the Treasury shall make such rules and regulations as are
necessary for the carrying out of the provisions of section 802.

SEC. 804. RETALIATION AGAINST COUNTRY PROHIBITING IMPORTATIONS.

Whenever any country, dependency, or colony shall prohibit the importation of
any article the product of the soil or industry of the United States and not injurious
to health or morals, the President shall have power to prohibit, during the period
such prohibition is in force, the importation into the United States of similar
articles, or in case the United States does not import similar articles from that
country, then other articles, the products of such country, dependency, or colony.

And the Secretary of the Treasury, with the approval of the President, shall make
such rules and regulations as are necessary for the execution of the provisions of
this section.

SEC. 805. RETALIATION AGAINST RESTRICTION OF IMPORTATIONS IN TIME OF
WAR.

Whenever during the existence of a war in which the United States is not
engaged, the President shall be satisfied that there is reasonable ground to believe
that under the laws, regulations, or practices of any country, colony, or dependency
contrary to the law and practice of nations, the importation into their own or any
other country, dependency, or colony of any article the product of the soil or
industry of the United States and not injurious to health or morals is prevented or
restricted the President is authorized and empowered to prohibit or restrict during
the period such prohibition or restriction is in force, the importation into the United
States of similar or other articles, products of such country, dependency, or colony
as in his opinion the public interest may require; and in such case he shall make
proclamation stating the article or articles which are prohibited from importation
into the United States; and any person or persons who shall import, or attempt or
conspire to import, or be concerned in importing, such articles, into the United
States contrary to the prohibition in such proclamation, shall be liable to a fine of
not less than $2,000 nor more than $50,000, or to imprisonment not to exceed two
years, or both, in the discretion of the court. The President may change, modify,
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revoke, or renew such proclamation in his discretion.
SEC. 806. DISCRIMINATION AGAINST NEUTRAL AMERICANS IN TIME OF WAR.

Whenever, during the existence of a war in which the United States is not
engaged, the President shall be satisfied that there is reasonable ground to believe
that any vessel, American or foreign, is, on account of the laws, regulations, or
practices of a belligerent Government, making or giving any undue or unreasonable
preference or advantage in any respect whatsoever to any particular person,
company, firm, or corporation, or any particular description of traffic in the United
States or its possessions or to any citizens of the United States residing in neutral
countries abroad, or is subjecting any particular person, company, firm, or
corporation or any particular description of traffic in the United States or its
possessions, or any citizens of the United States residing in neutral countries abroad
to any undue or unreasonable prejudice, disadvantage, injury, or discrimination in
regard to accepting, receiving, transporting, or delivering, or refusing to accept,
receive, transfer, or deliver any cargo, freight, or passengers, or in any other respect
whatsoever, he is authorized and empowered to direct the detention of such vessels
by withholding clearance or by formal notice forbidding departure, and to revoke,
modify, or renew any such direction.

Whenever, during the existence of a war in which the United States is not
engaged, the President shall be satisfied that there is reasonable ground to believe
that under the laws, regulations, or practices of any belligerent country or
Government, American ships or American citizens are not accorded any of the
facilities of commerce which the vessels or citizens of that belligerent country enjoy
in the United States or its possessions, or are not accorded by such belligerent equal
privileges or facilities of trade with vessels or citizens of any nationality other than
that of such belligerent, the President is authorized and empowered to withhold
clearance from one or more vessels of such belligerent country until such belligerent
shall restore to such American vessels and American citizens reciprocal liberty of
commerce and equal facilities of trade; or the President may direct that similar
privileges and facilities, if any, enjoyed by vessels or citizens of such belligerent in
the United States or its possessions be refused to vessels or citizens of such
belligerent; and in such case he shall make proclamation ofhis direction stating the
facilities and privileges which shall be refused, and the belligerent to whose vessels
or citizens they are to be refused, and thereafter the furnishing of such prohibited
privileges and facilities to any vessel or citizen of the belligerent named in such
proclamation shall be unlawful; and he may change, modify, revoke, or renew such
proclamation; and any person or persons who shall furnish or attempt or conspire to
furnish or be concerned in furnishing or in the concealment of furnishing facilities
or privileges to ships or persons contrary to the prohibition in such proclamation
shall be liable to a fine of not less than $2,000 nor more than $50,000 or to
imprisonment not to exceed two years, or both, in the discretion of the court.

In case any vessel which is detained by virtue of this Act shall depart or attempt
to depart from the jurisdiction of the United States without clearance or other lawful
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authority, the owner or master or person or persons having charge or command of
such vessel shall be severally liable to a fine of not less than $2,000 nor more than
$10,000, or to imprisonment not to exceed two years, or both, and in addition such
vessel shall be forfeited to the United States.

The President of the United States is authorized and empowered to employ such
part of the land or naval forces of the United States as shall be necessary to carry
out the purposes of this Act.

B. ENFORCEMENT OF UNITED STATES RIGHTS UNDER TRADE
AGREEMENTS AND RESPONSE TO CERTAIN FOREIGN TRADE
PRACTICES

Title ITII, Chapter 1 (Sections 301-310) of the Trade Act of 1974, as amended

[19 U.S.C. 2411-2420; Public Law 93-618, as amended by Public Law 96-39, Public Law 98-573,
Public Law 100-418, Public Law 103-465, Public Law 104-295, Public Law 106-113, Public Law
106-200, and Public Law 108-429]

SEC. 301. ACTIONS BY UNITED STATES TRADE REPRESENTATIVE.
(a) MANDATORY ACTION.—
(1) If the United States Trade Representative determines under section
304(a)(1) that—

(A) the rights of the United States under any trade agreement are being
denied; or

(B) an act, policy, or practice of a foreign country—

(i) violates, or is inconsistent with, the provisions of, or otherwise

denies benefits to the United States under, any trade agreement, or

(ii) is unjustifiable and burdens or restricts United States commerce;

the Trade Representative shall take action authorized in subsection (c),

subject to the specific direction, if any, of the President regarding any such

action, and shall take all other appropriate and feasible action within the

power of the President that the President may direct the Trade

Representative to take under this subsection, to enforce such rights or to

obtain the elimination of such act, policy, or practice. Actions may be

taken that are within the power of the President with respect to trade in any

goods or services, or with respect to any other area of pertinent relations
with the foreign country.

(2) The Trade Representative is not required to take action under paragraph

(1) in any case in which—

(A) The Dispute Settlement Body (as defined in section 121(5) of the
Uruguay Round Agreements Act) has adopted a report, or a ruling issued
under the formal dispute settlement proceeding provided under any other
trade agreement finds, that—

(i) the rights of the United States under a trade agreement are not
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being denied, or
(ii) the act, policy, or practice—
(1) is not a violation of, or inconsistent with, the rights of the
United States, or
(I1) does not deny, nullify, or impair benefits to the United
States under any trade agreement; or
(B) the Trade Representative finds that—

(i) the foreign country is taking satisfactory measures to grant the
rights of the United States under a trade agreement,

(ii) the foreign country has—

() agreed to eliminate or phase out the act, policy, or practice,
or

(IT) agreed to an imminent solution to the burden or restriction
on United States commerce that is satisfactory to the Trade
Representative,

(iii) it is impossible for the foreign country to achieve the results
described in clause (i) or (ii), as appropriate, but the foreign country
agrees to provide to the United States compensatory trade benefits
that are satisfactory to the Trade Representative,

(iv) in extraordinary cases, where the taking of action under this
subsection would have an adverse impact on the United States
economy substantially out of proportion to the benefits of such action,
taking into account the impact of not taking such action on the
credibility of the provisions of this chapter, or

(v) the taking of action under this subsection would cause serious
harm to the national security of the United States.

(3) Any action taken under paragraph (1) to eliminate an act, policy, or
practice shall be devised so as to affect goods or services of the foreign country
in an amount that is equivalent in value to the burden or restriction being
imposed by that country on United States commerce.

(b) DISCRETIONARY ACTION.—If the Trade Representative determines under
section 304(a)(1) that—

(1) an act, policy, or practice of a foreign country is unreasonable or
discriminatory and burdens or restricts United States commerce, and

(2) action by the United States is appropriate, the Trade Representative shall
take all appropriate and feasible action authorized under subsection (c), subject
to the specific direction, if any, of the President regarding any such action, and
all other appropriate and feasible action within the power of the President that
the President may direct the Trade Representative to take under this subsection,
to obtain the elimination of that act, policy, or practice. Actions may be taken
that are within the power of the President with respect to trade in any goods or
services, or with respect to any other area of pertinent relations with the foreign
country.
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(c) SCOPE OF AUTHORITY.—

(1) For purposes of carrying out the provisions of subsection (a) or (b), the
Trade Representative is authorized to—

(A) suspend, withdraw, or prevent the application of, benefits of trade
agreement concessions to carry out a trade agreement with the foreign
country referred to in such subsection;

(B) impose duties or other import restrictions on the goods of, and,
notwithstanding any other provision of law, fees or restrictions on the
services of, such foreign country for such time as the Trade Representative
determines appropriate;

(C) in a case in which the act, policy, or practice also fails to meet the
eligibility criteria for receiving duty-free treatment under subsections (b)
and (c) of section 502 of this Act, subsections (b) and (c) of section 212 of
the Caribbean Basin Economic Recovery Act (19 U.S.C. 2702 (b) and
(c)), or subsections (c) and (d) of section 203 of the Andean Trade
Preference Act (19 U.S.C. 3202 (c) and (d)), withdraw, limit, or suspend
such treatment under such provisions, notwithstanding the provisions of
subsection (a)(3) of this section; or

(D) enter into binding agreements with such foreign country that commit
such foreign country to—

(i) eliminate, or phase out, the act, policy, or practice that is the
subject of the action to be taken under subsection (a) or (b),

(ii) eliminate any burden or restriction on United States commerce
resulting from such act, policy, or practice, or

(iii) provide the United States with compensatory trade benefits
that—

(1) are satisfactory to the Trade Representative, and
(ID) meet the requirements of paragraph (4).

(2)(A) Notwithstanding any other provision of law governing any service
sector access authorization, and in addition to the authority conferred in
paragraph (1), the Trade Representative may, for purposes of carrying out the
provisions of subsection (a) or (b}—

(i) restrict, in the manner and to the extent the Trade Representative
determines appropriate, the terms and conditions of any such
authorization, or

(ii) deny the issuance of any such authorization.

(B) Actions described in subparagraph (A) may only be taken under this
section with respect to service sector access authorizations granted, or
applications therefor pending, on or after the date on which—

(i) a petition is filed under section 302(a), or

(ii) a determination to initiate an investigation is made by the Trade
Representative under section 302(b).

(C) Before the Trade Representative takes any action under this section
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involving the imposition of fees or other restrictions on the services of a
foreign country, the Trade Representative shall, if the services involved
are subject to regulation by any agency of the Federal Government or of
any State, consult, as appropriate, with the head of the agency concerned.

(3) The actions the Trade Representative is authorized to take under
subsection (a) or (b) may be taken against any goods or economic sector—

(A) on a nondiscriminatory basis or solely against the foreign country
described in such subsection, and

(B) without regard to whether or not such goods or economic sector
were involved in the act, policy, or practice that is the subject of such
action.

(4) Any trade agreement described in paragraph (1)(D)(iii) shall provide
compensatory trade benefits that benefit the economic sector which includes
the domestic industry that would benefit from the elimination of the act, policy,
or practice that is the subject of the action to be taken under subsection (a) or
(b), or benefit the economic sector as closely related as possible to such
economic sector, unless—

(A) the provision of such trade benefits is not feasible, or

(B) trade benefits that benefit any other economic sector would be more
satisfactory than such trade benefits.

(5) If the Trade Representative determines that actions to be taken under
subsection (a) or (b) are to be in the form of import restrictions, the Trade
Representative shall—

(A) give preference to the imposition of duties over the imposition of
other import restrictions, and

(B) if an import restriction other than a duty is imposed, consider
substituting, on an incremental basis, an equivalent duty for such other
import restriction.

(6) Any action taken by the Trade Representative under this section with
respect to export targeting shall, to the extent possible, reflect the full benefit
level of the export targeting to the beneficiary over the period during which the
action taken has an effect.

(d) DEFINITIONS AND SPECIAL RULES.—For purposes of this chapter—

(1) The term “commerce” includes, but is not limited to—

(A) services (including transfers of information) associated with
international trade, whether or not such services are related to specific
goods, and

(B) foreign direct investment by United States persons with implications
for trade in goods or services.

(2) An act, policy, or practice of a foreign country that burdens or restricts
United States commerce may include the provision, directly or indirectly, by
that foreign country of subsidies for the construction of vessels used in the
commercial transportation by water of goods between foreign countries and the
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United States.

(3)(A) An act, policy, or practice is unreasonable if the act, policy, or

practice, while not necessarily in violation of, or inconsistent with, the
international legal rights of the United States, is otherwise unfair and
inequitable.

(B) Acts, policies, and practices that are unreasonable include, but are
not limited to, any act, policy, or practice, or any combination of acts,
policies, or practices, which—

(i) denies fair and equitable—

(I) opportunities for the establishment of an enterprise,

(1) provision of adequate and effective protection of
intellectual property rights notwithstanding the fact that the
foreign country may be in compliance with the specific
obligations of the Agreement on Trade-Related Aspects of
Intellectual Property Rights referred to in section 101(d)(15) of
the Uruguay Round Agreements Act,

(1)) nondiscriminatory market access opportunities for United
States persons that rely upon intellectual property protection, or

(IV) market opportunities, including the toleration by a foreign
government of systematic anticompetitive activities by
enterprises or among enterprises in the foreign country that have
the effect of restricting, on a basis that is inconsistent with
commercial considerations, access of United States goods or
services to a foreign market,

(ii) constitutes export targeting, or
(iii) constitutes a persistent pattern of conduct that—

(I) denies workers the right of association,

(I) denies workers the right to organize and bargain
collectively,

(III) permits any form of forced or compulsory labor,

(IV) fails to provide a minimum age for the employment of
children, or

(V) fails to provide standards for minimum wages, hours of
work, and occupational safety and health of workers.

(C)(i) Acts, policies, and practices of a foreign country described in
subparagraph (B)(iii) shall not be treated as being unreasonable if the
Trade Representative determines that-—

(I) the foreign country has taken, or is taking, actions that
demonstrate a significant and tangible overall advancement in
providing throughout the foreign country (including any
designated zone within the foreign country) the rights and other
standards described in the subclauses of subparagraph (B)(iii), or

(ID) such acts, policies, and practices are not inconsistent with



-713 -

the level of economic development of the foreign country.

(ii) The Trade Representative shall publish in the Federal Register
any determination made under clause (i), together with a description
of the facts on which such determination is based.

(D) For purposes of determining whether any act, policy, or practice is
unreasonable, reciprocal opportunities in the United States for foreign
nationals and firms shall be taken into account, to the extent appropriate.

(E) The term “export targeting” means any government plan or scheme
consisting of a combination of coordinated actions (whether carried out
severally or jointly) that are bestowed on a specific enterprise, industry, or
group thereof, the effect of which is to assist the enterprise, industry, or
group to become more competitive in the export of a class or kind of
merchandise.

(F)(@) For the purposes of subparagraph (B)(i)(I), adequate and
effective protection of intellectual property rights includes adequate and
effective means under the laws of the foreign country for persons who are
not citizens or nationals of such country to secure, exercise, and enforce
rights and enjoy commercial benefits relating to patents, trademarks,
copyrights and related rights, mask works, trade secrets, and plant
breeder's rights.

(ii) For purposes of subparagraph (B)(i)(IV), the denial of fair and
equitable nondiscriminatory market access opportunities includes
restrictions on market access related to the use, exploitation, or
enjoyment of commercial benefits derived from exercising intellectual
property rights in protected works or fixations or products embodying
protected works.

(4)(A) An act, policy, or practice is unjustifiable if the act, policy, or practice
is in violation of, or inconsistent with, the international legal rights of the
United States.

(B) Acts, policies, and practices that are unjustifiable include, but are
not limited to, any act, policy, or practice described in subparagraph (A)
which denies national or most-favored-nation treatment or the right of
establishment or protection of intellectual property rights.

(5) Acts, policies, and practices that are discriminatory include, when
appropriate, any act, policy, and practice which denies national or most-
favored-nation treatment to United States goods, services, or investment.

(6) The term “service sector access authorization” means any license, permit,
order, or other authorization, issued under the authority of Federal law, that
permits a foreign supplier of services access to the United States market in a
service sector concerned.

(7) The term “foreign country” includes any foreign instrumentality. Any
possession or territory of a foreign country that is administered separately for
customs purposes shall be treated as a separate foreign country.
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(8) The term “Trade Representative” means the United States Trade
Representative.

(9) The term “interested persons™, only for purposes of sections
302(a)(4)(B), 304(b)(1)(A), 306(c)(2), and 307(a)(2), includes, but is not
limited to, domestic firms and workers, representatives of consumer interests,
United States product exporters, and any industrial user of any goods or
services that may be affected by actions taken under subsection (a) or (b).

SEC. 302. INITIATION OF INVESTIGATIONS. [19 U.S.C. 2412]
(a) PETITIONS.—

(1) Any interested person may file a petition with the Trade Representative
requesting that action be taken under section 301 and setting forth the
allegations in support of the request.

(2) The Trade Representative shall review the allegations in any petition
filed under paragraph (1) and, not later than 45 days after the date on which the
Trade Representative received the petition, shall determine whether to initiate
an investigation.

(3) If the Trade Representative determines not to initiate an investigation
with respect to a petition, the Trade Representative shall inform the petitioner
of the reasons therefor and shall publish notice of the determination, together
with a summary of such reasons, in the Federal Register.

(4) If the Trade Representative makes an affirmative determination under
paragraph (2) with respect to a petition, the Trade Representative shall initiate
an investigation regarding the issues raised in the petition. The Trade
Representative shall publish a summary of the petition in the Federal Register
and shall, as soon as possible, provide opportunity for the presentation of views
concerning the issues, including a public hearing—

(A) within the 30-day period beginning on the date of affirmative
determination (or on a date after such period if agreed to by the petitioner)
if a public hearing within such period is requested in the petition, or

(B) at such other time if a timely request therefor is made by the
petitioner or by any interested person.

(b) INITIATION OF INVESTIGATION BY MEANS OTHER THAN PETITION.—

(1)(A) If the Trade Representative determines that an investigation should be
initiated under this chapter with respect to any matter in order to determine
whether the matter is actionable under section 301, the Trade Representative
shall publish such determination in the Federal Register and shall initiate such
investigation.

(B) The Trade Representative shall, before making any determination
under subparagraph (A), consult with appropriate committees established
pursuant to section 135.

(2)(A) By no later than the date that is 30 days after the date on which a
country is identified under section 182(a)(2), the Trade Representative shall
initiate an investigation under this chapter with respect to any act, policy, or
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practice of that country that—
(i) was the basis for such identification, and
(ii) is not at that time the subject of any other investigation or action
under this chapter.

(B) The Trade Representative is not required under subparagraph (A) to
initiate an investigation under this chapter with respect to any act, policy,
or practice of a foreign country if the Trade Representative determines that
the initiation of the investigation would be detrimental to United States
economic interests.

(C) If the Trade Representative makes a determination under
subparagraph (B) not to initiate an investigation, the Trade Representative
shall submit to the Congress a written report setting forth, in detail—

(i) the reasons for the determination, and
(ii) the United States economic interests that would be adversely
affected by the investigation.

(D) The Trade Representative shall, from time to time, consult with the
Register of Copyrights, the Under Secretary of Commerce for Intellectual
Property and Director of the United States Patent and Trademark Office,
and other appropriate officers of the Federal Government, during any
investigation initiated under this chapter by reason of subparagraph (A).

(c) DISCRETION.—In determining whether to initiate an investigation under
subsection (a) or (b) of any act, policy, or practice that is enumerated in any
provision of section 301(d), the Trade Representative shall have discretion to
determine whether action under section 301 would be effective in addressing such
act, policy, or practice.

SEC. 303. CONSULTATION UPON INITIATION OF INVESTIGATION. [19 U.S.C. 2413]

(a) IN GENERAL.—

(1) On the date on which an investigation is initiated under section 302, the
Trade Representative, on behalf of the United States, shall request
consultations with the foreign country concerned regarding the issues involved
in such investigation.

(2) If the investigation initiated under section 302 involves a trade agreement
and a mutually acceptable resolution is not reached before the earlier of—

(A) the close of the consultation period, if any, specified in the trade
agreement, or

(B) the 150th day after the day on which consultation was commenced,

the Trade Representative shall promptly request proceedings on the matter
under the formal dispute settlement procedures provided under such agreement.

(3) The Trade Representative shall seek information and advice from the
petitioner (if any) and the appropriate committees established pursuant to
section 135 in preparing United States presentations for consultations and
dispute settlement proceedings.

(b) DELAY OF REQUEST FOR CONSULTATIONS .-—
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(1) Notwithstanding the provisions of subsection (a)—

(A) the United States Trade Representative may, after consulting with
the petitioner (if any), delay for up to 90 days any request for consultations
under subsection (a) for the purpose of verifying or improving the petition
to ensure an adequate basis for consultation, and

(B) if such consultations are delayed by reason of subparagraph (A),
each time limitation under section 304 shall be extended for the period of
such delay.

(2) The Trade Representative shall—

(A) publish notice of any delay under paragraph (1) in the Federal
Register, and

(B) report to Congress on the reasons for such delay in the report
required under section 309(a)(3).

SEC. 304. DETERMINATIONS BY THE TRADE REPRESENTATIVE. [19 U.S.C. 2414]
(a) IN GENERAL.—

(1) On the basis of the investigation initiated under section 302 and the
consultations (and the proceedings, if applicable) under section 303, the Trade
Representative shall—

(A) determine whether—

(i) the rights to which the United States is entitled under any trade
agreement are being denied, or

(ii) any act, policy, or practice described in subsection (a)(1)(B) or
(b)(1) of section 301 exists, and

(B) if the determination made under subparagraph (A) is affirmative,
determine what action, if any, the Trade Representative should take under
subsection (a) or (b) of section 301.

(2) The Trade Representative shall make the determinations required under
paragraph (1) on or before—

(A) in the case of an investigation involving a trade agreement, except
an investigation initiated pursuant to section 302(b)(2)(A) involving rights
under the Agreement on Trade-Related Aspects of Intellectual Property
Rights (referred to in section 101(d)(15) of the Uruguay Round
Agreements Act or the GATT 1994 (as defined in section 2(1)(B) of that
Act) relating to products subject to intellectual property protection, the
earlier of—

(i) the date that is 30 days after the date on which the dispute
settlement procedure is concluded, or

(ii) the date that is 18 months after the date on which the
investigation is initiated, or

(B) in all cases not described in subparagraph (A) or paragraph (3), the
date that is 12 months after the date on which the investigation is initiated.

(3)(A) If an investigation is initiated under this chapter by reason of section
302(b)(2) and —
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(i) the Trade Representative considers that rights under the Agreement
on Trade-Related Aspects of Intellectual Property Rights or the GATT
1994 relating to products subject to intellectual property protection are
involved, the Trade Representative shall make the determination required
under paragraph (1) not later than 30 days after the date on which the
dispute settlement procedure is concluded; or

(ii) the Trade Representative does not consider that a trade agreement,
including the Agreement on Trade-Related Aspects of Intellectual
Property Rights, is involved or does not make a determination described in
subparagraph (B) with respect to such investigation, the Trade
Representative shall make the determinations required under paragraph (1)
with respect to such investigation by no later than the date that is 6 months
after the date on which such investigation is initiated.

(B) If the Trade Representative determines with respect to an
investigation initiated by reason of section 302(b)(2) (other than an
investigation involving a trade agreement) that—

(i) complex or complicated issues are involved in the investigation
that require additional time,

(ii) the foreign country involved in the investigation is making
substantial progress in drafting or implementing legislative or
administrative measures that will provide adequate and effective
protection of intellectual property rights, or

(iii) such foreign country is undertaking enforcement measures to
provide adequate and effective protection of intellectual property
rights,

the Trade Representative shall publish in the Federal Register notice of
such determination and shall make the determinations required under
paragraph (1) with respect to such investigation by no later than the date
that is 9 months after the date on which such investigation is initiated.
(4) In any case in which a dispute is not resolved before the close of the
minimum dispute settlement period provided for in a trade agreement, the
Trade Representative, within 15 days after the close of such dispute settlement
period, shall submit a report to Congress setting forth the reasons why the
dispute was not resolved within the minimum dispute settlement period, the
status of the case at the close of the period, and the prospects for resolution.
For purposes of this paragraph, the minimum dispute settlement period
provided for under any such trade agreement is the total period of time that
results if all stages of the formal dispute settlement procedures are carried out
within the time limitations specified in the agreement, but computed without
regard to any extension authorized under the agreement at any stage.
(b) CONSULTATION BEFORE DETERMINATIONS.-——
(1) Before making the determinations required under subsection (a)(1), the
Trade Representative, unless expeditious action is required—
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(A) shall provide an opportunity (after giving not less than 30 days
notice thereof) for the presentation of views by interested persons,
including a public hearing if requested by any interested person,

(B) shall obtain advice from the appropriate committees established
pursuant to section 135, and

(C) may request the views of the United States International Trade
Commission regarding the probable impact on the economy of the United
States of the taking of action with respect to any goods or service.

(2) If the Trade Representative does not comply with the requirements of
subparagraphs (A) and (B) of paragraph (1) because expeditious action is
required, the Trade Representative shall, after making the determinations under
subsection (a)(1), comply with such subparagraphs.

(c) PUBLICATION.—The Trade Representative shall publish in the Federal
Register any determination made under subsection (a)(1), together with a
description of the facts on which such determination is based.

SEC. 305. IMPLEMENTATION OF ACTIONS. [19 U.S.C. 2415]

(a) ACTIONS TO BE TAKEN UNDER SECTION 301.—

(1) Except as provided in paragraph (2), the Trade Representative shall
implement the action the Trade Representative determines under section
304(a)(1)(B) to take under section 301, subject to the specific direction, if any,
of the President regarding any such action, by no later than the date that is 30
days after the date on which such determination is made.

(2)(A) Except as otherwise provided in this paragraph, the Trade
Representative may delay, by not more than 180 days, the implementation of
any action that is to be taken under section 301—

(i) if—
(1) in the case of an investigation initiated under section
302(a), the petitioner requests a delay, or
(ID) in the case of an investigation initiated under section
302(b)(1) or to which section 304(a)(3)(B) applies, a delay is
requested by a majority of the representatives of the domestic
industry that would benefit from the action, or
(ii) if the Trade Representative determines that substantial progress
is being made, or that a delay is necessary or desirable to obtain
United States rights or satisfactory solution with respect to the acts,
policies, or practices that are the subject of the action.

(B) The Trade Representative may not delay under subparagraph (A) the
implementation of any action that is to be taken under section 301 with
respect to any investigation to which section 304(a)(3)(A)(ii) applies.

(C) The Trade Representative may not delay under subparagraph (A) the
implementation of any action that is to be taken under section 301 with
respect to any investigation to which section 304(a)(3)(B) applies by more
than 90 days.
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(b) ALTERNATIVE ACTIONS IN CERTAIN CASES OF EXPORT TARGETING.—

(1) If the Trade Representative makes an affirmative determination under
section 304(a)(1)(A) involving export targeting by a foreign country and
determines to take no action under section 301 with respect to such affirmation
determination, the Trade Representative—

(A) shall establish an advisory panel to recommend measures which will
promote the competitiveness of the domestic industry affected by the
export targeting,

(B) on the basis of the report of such panel submitted under paragraph
(2)(B) and subject to the specific direction, if any, of the President, may
take any administrative actions authorized under any other provision of
law, and, if necessary, propose legislation to implement any other actions,
that would restore or improve the international competitiveness of the
domestic industry affected by the export targeting, and

(C) shall, by no later than the date that is 30 days after the date on which
the report of such panel is submitted under paragraph (2)(B), submit a
report to the Congress on the administrative actions taken, and legislative
proposals made, under subparagraph (B) with respect to the domestic
industry affected by the export targeting.

(2)(A) The advisory panels established under paragraph (1)(A) shall consist
of individuals appointed by the Trade Representative who—

(i) eam their livelihood in the private sector of the economy,
including individuals who represent management and labor in the
domestic industry affected by the export targeting that is the subject
of the affirmative determination made under section 304(a)(1)(A),
and

(ii) by education or experience, are qualified to serve on the
advisory panel.

(B) By no later than the date that is 6 months after the date on which an
advisory panel is established under paragraph (1)(A), the advisory panel
shall submit to the Trade Representative and to the Congress a report on
measures that the advisory panel recommends be taken by the United
States to promote the competitiveness of the domestic industry affected by
the export targeting that is the subject of the affirmative determination
made under section 304(a)(1)(A).

SEC. 306. MONITORING OF FOREIGN COMPLIANCE. [19 U.S.C. 2416]

(a) IN GENERAL.—The Trade Representative shall monitor the implementation of
each measure undertaken, or agreement that is entered into to by a foreign country
to provide a satisfactory resolution of a matter subject to investigation under this
chapter or subject to dispute settlement proceedings to enforce the rights of the
United States under a trade agreement providing for such proceedings.

(b) FURTHER ACTION.—
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(1) IN GENERAL—If, on the basis of the monitoring carried out under
subsection (a), the Trade Representative considers that a foreign country is not
satisfactorily implementing a measure or agreement referred to in subsection
(a), the Trade Representative shall determine what further action the Trade
Representative shall take under section 301(a). For purposes of section 301,
any such determination shall be treated as a determination made under section
304(a)(1).

(2) WTO DISPUTE SETTLEMENT RECOMMENDATIONS.—

(A) FAILURE TO IMPLEMENT RECOMMENDATION.—If the measure or
agreement referred to in subsection (a) concerns the implementation of a
recommendation made pursuant to dispute settlement proceedings under
the World Trade Organization, and the Trade Representative considers
that the foreign country has failed to implement it, the Trade
Representative shall make the determination in paragraph (1) no later than
30 days after the expiration of the reasonable period of time provided for
such implementation under paragraph 21 of the Understanding on Rules
and Procedures Governing the Settlement of Disputes that is referred to in
section 101(d)(16) of the Uruguay Round Agreements Act.

(B) REVISION OF RETALIATION LIST AND ACTION.—

(i) IN GENERAL.—Except as provided in clause (ii), in the event that
the United States initiates a retaliation list or takes any other action
described in section 301(c)(1) (A) or (B) against the goods of a
foreign country or countries because of the failure of such country or
countries to implement the recommendation made pursuant to a
dispute settlement proceeding under the World Trade Organization,
the Trade Representative shall periodically revise the list or action to
affect other goods of the country or countries that have failed to
implement the recommendation.

(i) EXCEPTION.—The Trade Representative is not required to
revise the retaliation list or the action described in clause (i) with
respect to a country, if—

(D) the Trade Representative determines that implementation of
a recommendation made pursuant to a dispute settlement
proceeding described in clause (i) by the country is imminent; or

(II) the Trade Representative together with the petitioner
involved in the initial investigation under this chapter (or if no
petition was filed, the affected United States industry) agree that
it is unnecessary to revise the retaliation list.

(C) SCHEDULE FOR REVISING LIST OR ACTION.—The Trade
Representative shall, 120 days after the date the retaliation list or other
section 301(a) action is first taken, and every 180 days thereafter, review
the list or action taken and revise, in whole or in part, the list or action to
affect other goods of the subject country or countries.
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(D) STANDARDS FOR REVISING LIST OR ACTION.—In revising any list or
action against a country or countries under this subsection, the Trade
Representative shall act in a manner that is most likely to result in the
country or countries implementing the recommendations adopted in the
dispute settlement proceeding or in achieving a mutually satisfactory
solution to the issue that gave rise to the dispute settlement proceeding.
The Trade Representative shall consult with the petitioner, if any, involved
in the initial investigation under this chapter.

(E) RETALIATION LIST.—The term “retaliation list” means the list of
products of a foreign country or countries that have failed to comply with
the report of the panel or appellate Body of the WTO and with respect to
which the Trade Representative is imposing duties above the level that
would otherwise be imposed under the Harmonized Tariff Schedule of the
United States.

(F) REQUIREMENT TO INCLUDE RECIPROCAL GOODS ON RETALIATION
LIST—The Trade Representative shall include on the retaliation list, and
on any revised lists, reciprocal goods of the industries affected by the
failure of the foreign country or countries to implement the
recommendation made pursuant to a dispute settlement proceeding under
the World Trade Organization, except in cases where existing retaliation
and its corresponding preliminary retaliation list do not already meet this
requirement.

(c) CONSULTATIONS.—Before making any determination under subsection (b), the
Trade Representative shall—

(1) consult with the petitioner, if any, involved in the initial investigation
under this chapter and with representatives of the domestic industry concerned;
and

(2) provide an opportunity for the presentation of views by interested
persons.

SEC. 307. MODIFICATION AND TERMINATION OF ACTIONS. [19 U.S.C. 2417]
(a) IN GENERAL.—

(1) The Trade Representative may modify or terminate any action, subject to
the specific direction, if any, of the President with respect to such action, thatis
being taken under section 301 if—

(A) any of the conditions described in section 301(a)(2) exist,

(B) the burden or restriction on United States commerce of the denial
rights, or of the acts, policies, and practices, that are the subject of such
action has increased or decreased, or

(C) such action is being taken under section 301(b) and is no longer
appropriate.

(2) Before taking any action under paragraph (1) to modify or terminate any
action taken under section 301, the Trade Representative shall consult with the
petitioner, if any, and with representatives of the domestic industry concerned,
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and shall provide opportunity for the presentation of views by other interested
persons affected by the proposed modification or termination concerning the
effects of the modification or termination and whether any modification or
termination of the action is appropriate.

(b) NOTICE; REPORT TO CONGRESS.—The Trade Representative shall promptly
publish in the Federal Register notice of, and report in writing to the Congress with
respect to, any modification or termination of any action taken under section 301
and the reasons therefor.

(c) REVIEW OF NECESSITY .—

() I—

(A) a particular action has been taken under section 301 during any 4-
year period, and
(B) neither the petitioner nor any representative of the domestic industry
which benefits from such action has submitted to the Trade Representative
during the last 60 days of such 4-year period a written request for the
continuation of such action,
such action shall terminate at the close of such 4-year period.

(2) The Trade Representative shall notify by mail the petitioner and
representatives of the domestic industry described in paragraph (1)(B) of any
termination of action by reason of paragraph (1) at least 60 days before the date
of such termination.

(3) If a request is submitted to the Trade Representative under paragraph
(1)(B) to continue taking a particular action under section 301, the Trade
Representative shall conduct a review of —

(A) the effectiveness in achieving the objectives of section 301 of—
(i) such action, and
(ii) other actions that could be taken (including actions against
other products or services), and
(B) the effects of such actions on the United States economy, including
consumers.
SEC. 308. REQUEST FOR INFORMATION. {19 U.S.C. 2418]

(a) IN GENERAL.—Upon receipt of written request therefor from any person, the
Trade Representative shall make available to that person information (other than
that to which confidentiality applies) concerning—

(1) the nature and extent of a specific trade policy or practice of a foreign
country with respect to particular goods, services, investment, or intellectual
property rights, to the extent that such information is available to the Trade
Representative, or other Federal agencies;

(2) United States rights under any trade agreement and the remedies which
may be available under that agreement and under the laws of the United States;
and

(3) past and present domestic and international proceedings or actions with
respect to the policy or practice concerned.
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(b) IF INFORMATION NOT AVAILABLE—If information that is requested by a
person under subsection (a) is not available to the Trade Representative or other
Federal agencies, the Trade Representative shall, within 30 days after receipt of the
request—

(1) request the information from the foreign government; or

(2) decline to request the information and inform the person in writing of the
reasons for refusal.

(c) CERTAIN BUSINESS INFORMATION NOT MADE AVAILABLE.—

(1) Except as provided in paragraph (2), and notwithstanding any other
provision of law (including section 552 of title 5, United States Code), no
information requested and received by the Trade Representative in aid of any
investigation under this chapter shall be made available to any person if—

(A) the person providing such information certifies that—

(i) such information is business confidential,

(ii) the disclosure of such information would endanger trade secrets
or profitability, and

(iii) such information is not generally available;

(B) the Trade Representative determines that such certification is well-
founded; and

(C) to the extent required in regulations prescribed by the Trade
Representative, the person providing such information provides an
adequate nonconfidential summary of such information.

(2) The Trade Representative may—

(A) use such information, or make such information available (in his
own discretion) to any employee of the Federal Government for use, in
any investigation under this chapter, or

(B) may make such information available to any other person in a form
which cannot be associated with, or otherwise identify, the person
providing the information.

SEC. 309. ADMINISTRATION. [19 U.S.C. 2419]

The Trade Representative shall—

(1) issue regulations concerning the filing of petitions and the conduct of
investigations and hearings under this subchapter,

(2) keep the petitioner regularly informed of all determinations and
developments regarding the investigation conducted with respect to the petition
under this chapter, including the reasons for any undue delays, and

(3) submit a report to the House of Representatives and the Senate
semiannually describing—

(A) the petitions filed and the determinations made (and reasons
therefor) under section 302,

(B) developments in, and the current status of, each investigation or
proceeding under this chapter,

(C) the actions taken, or the reasons for no action, by the Trade
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Representative under section 301 with respect to investigations conducted
under this chapter, and

(D) the commercial effects of actions taken under section 301.

SEC. 310. IDENTIFICATION OF TRADE EXPANSION PRIORITIES. [19 U.S.C. 2420]

(a) IDENTIFICATION.—

(1) Within 180 days after the submission in calendar year 1995 of the report
required by section 181(b), the Trade Representative shall—

(A) review United States trade expansion priorities,

(B) identify priority foreign country practices, the elimination of which
is likely to have the most significant potential to increase United States
exports, either directly or through the establishment of a beneficial
precedent, and

(C) submit to the Committee on Finance of the Senate and the
Committee on Ways and Means of the House of Representatives and
publish in the Federal Register a report on the priority foreign country
practices identified.

(2) In identifying priority foreign country practices under paragraph (1) of
this section, the Trade Representative shall take into account all relevant
factors, including—

(A) the major barriers and trade distorting practices described in the
National Trade Estimate Report required under section 181(b);

(B) the trade agreements to which a foreign country is a party and its
compliance with those agreements;

(C) the medium- and long-term implications of foreign government
procurement plans; and

(D) the international competitive position and export potential of United
States products and services.

(3) The Trade Representative may include in the report, if appropriate—

(A) a description of foreign country practices that may in the future
warrant identification as priority foreign country practices; and

(B) a statement about other foreign country practices that were not
identified because they are already being addressed by provisions of
United States trade law, by existing bilateral trade agreements, or as part
of trade negotiations with other countries and progress is being made
toward the elimination of such practices.

(b) INITIATION OF INVESTIGATIONS.—By no later than the date which is 21 days
after the date on which a report is submitted to the appropriate congressional
committees under subsection (a)(1), the Trade Representative shall initiate under
section 302(b)(1) investigations under this chapter with respect to all of the priority
foreign country practices identified.

(c) AGREEMENTS FOR THE ELIMINATION OF BARRIERS.—In the consultations with
a foreign country that the Trade Representative is required to request under section
303(a) with respect to an investigation initiated by reason of subsection (b), the
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Trade Representative shall seek to negotiate an agreement that provides for the
elimination of the practices that are the subject of the investigation as quickly as
possible or, if elimination of the practices is not feasible, an agreement that provides
for compensatory trade benefits.

(d) REPORTS.— The Trade Representative shall include in the semiannual report
required by section 309 a report on the status of any investigations initiated
pursuant to subsection (b) and, where appropriate, the extent to which such
investigations have led to increased opportunities for the export of products and
services of the United States.

Sections 281 and 282 of the Uruguay Round Agreements Act, as amended

[19 U.S.C. 3571, 3572; Public Law 103-465, as amended by Public Law 104-295]

SEC. 281. SUBSIDIES ENFORCEMENT.

(a) ASSISTANCE REGARDING MULTILATERAL SUBSIDY REMEDIES.—The
administering authority shall provide information to the public upon request, and, to
the extent feasible, assistance and advice to interested parties concerning—

(1) remedies and benefits available under relevant provisions of the
Subsidies Agreement, and

(2) the procedures relating to such remedies and benefits.

(b) PROHIBITED SUBSIDIES.—

(1) NOTIFICATION OF TRADE REPRESENTATIVE—If the administering
authority determines pursuant to title VII of the Tariff Act of 1930 that a class
or kind of merchandise is benefiting from a subsidy which is prohibited under
Article 3 of the Subsidies Agreement, the administering authority shall notify
the Trade Representative and shall provide the Trade Representative with the
information upon which the administering authority based its determination.

(2) REQUEST BY INTERESTED PARTY REGARDING PROHIBITED SUBSIDY.—AnN
interested party may request that the administering authority determine if there
is reason to believe that merchandise produced in a WTO member country is
benefiting from a subsidy which is prohibited under Article 3 of the Subsidies
Agreement. The request shall contain such information as the administering
authority may require to support the allegations contained in the request. Ifthe
administering authority, after analyzing the request and other information
reasonably available to the administering authority, determines that there is
reason to believe that such merchandise is benefiting from a subsidy which is
prohibited under Article 3 of the Subsidies Agreement, the administering
authority shall so notify the Trade Representative, and shall include supporting
information with the notification.

(c) SUBSIDIES ACTIONABLE UNDER THE AGREEMENT.—
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(1) IN GENERAL.—If the administering authority determines pursuant to title
VII of the Tariff Act of 1930 that a class or kind of merchandise is benefiting
from a subsidy described in Article 6.1 of the Subsidies Agreement,12 the
administering authority shall notify the Trade Representative, and shall provide
the Trade Representative with the information upon which the administering
authority based its determination.

(2) REQUEST BY INTERESTED PARTY REGARDING ADVERSE EFFECTS.—An
interested party may request the administering authority to determine if there is
reason to believe that a subsidy which is actionable under the Subsidies
Agreement is causing adverse effects. The request shall contain such
information as the administering authority may require to support the
allegations contained in the request. At the request of the administering
authority, the Commission shall assist the administering authority in analyzing
the information pertaining to the existence of such adverse effects. If the
administering authority, after analyzing the request and other information
reasonably available to the administering authority, determines that there is
reason to believe that a subsidy which is actionable under the Subsidies
Agreement is causing adverse effects, the administering authority shall so
notify the Trade Representative, and shall include supporting information with
the notification.

(d) INITIATION OF SECTION 301 INVESTIGATION.—On the basis of the notification
and information provided by the administering authority pursuant to subsection (b)
or (c), such other information as the Trade Representative may have or obtain, and
where applicable, after consultation with an interested party referred to in
subsection (b)(2) or (c)(2), the Trade Representative shall, unless such interested
party objects, determine as expeditiously as possible, in accordance with the
procedures in section 302(b)(1) of the Trade Act 0f 1974 (19 U.S.C. 2412(b)(1)),
whether to initiate an investigation pursuant to title ITI of that Act (19 U.S.C. 2411
et seq.). At the request of the Trade Representative, the administering authority and
the Commission shall assist the Trade Representative in an investigation initiated
pursuant to this subsection.

(e) NONACTIONABLE SUBSIDIES.—

12 Article 6.1 of the Uruguay Round Subsides Agreement lapsed on January 1, 2000.
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(1) COMPLIANCE WITH ARTICLE 8 OF THE SUBSIDIES AGREEMENT"

(A) MONITORING.—In order to monitor whether a subsidy meets the
conditions and criteria described in Article 8.2 of the Subsidies Agreement
and is nonactionable, the Trade Representative shall provide the
administering authority on a timely basis with any information submitted
or report made pursuant to Article 8.3 or 8.4 of the Subsidies Agreement
regarding a notified subsidy program. The administering authority shall
review such information and reports, and where appropriate, shall
recommend to the Trade Representative that the Trade Representative
seek pursuant to Article 8.3 or 8.4 of the Subsidies Agreement additional
information regarding the notified subsidy program or a subsidy granted
pursuant to the notified subsidy program. If the administering authority has
reason to believe that a violation of Article 8 of the Subsidies Agreement
exists, the administering authority shall so notify the Trade Representative,
and shall include supporting information with the notification.

(B) REQUEST BY INTERESTED PARTY REGARDING VIOLATION OF ARTICLE
8.-—An interested party may request the administering authority to
determine if there is reason to believe that a violation of Article 8 of the
Subsidies Agreement exists. The request shall contain such information as
the administering authority may require to support the allegations
contained in the request. If the administering authority, after analyzing the
request and other information reasonably available to the administering
authority, determines that additional information is needed, the
administering authority shall recommend to the Trade Representative that
the Trade Representative seek, pursuant to Article 8.3 or 8.4 of the
Subsidies Agreement, additional information regarding the particular
notified subsidy program or a subsidy granted pursuant to the notified
subsidy program. If the administering authority determines that there is
reason to believe that a violation of Article 8 of the Subsidies Agreement
exists, the administering authority shall so notify the Trade Representative,
and shall include supporting information with the notification.

(C) ACTION BY TRADE REPRESENTATIVE.—

(i) If the Trade Representative, on the basis of the notification and
information provided by the administering authority pursuant to
subparagraph (A) or (B), and such other information as the Trade
Representative may have or obtain, and after consulting with the
interested party referred to in subparagraph (B) and appropriate
domestic industries, determines that there is reason to believe that a
violation of Article 8 of the Subsidies Agreement exists, the Trade

B Article 8 of the Uruguay Round Subsidies Agreement lapsed on January 1, 2000.
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Representative shall invoke the procedures of Article 8.4 or 8.5 of the
Subsidies Agreement.

(ii) For purposes of clause (i), the Trade Representative shall
determine that there is reason to believe that a violation of Article 8
exists in any case in which the Trade Representative determines that a
notified subsidy program or a subsidy granted pursuant to a notified
subsidy program does not satisfy the conditions and criteria required
for a nonactionable subsidy program under this Act, the Subsidies
Agreement, and the statement of administrative action approved under
section 101(a).

(D) NOTIFICATION OF ADMINISTERING AUTHORITY.—The Trade
Representative shall notify the administering authority whenever a
violation of Article 8 of the Subsidies Agreement has been found to exist
pursuant to Article 8.4 or 8.5 of that Agreement.

(2) SERIOUS ADVERSE EFFECTS.—

(A) REQUEST BY INTERESTED PARTY.—An interested party may request
the administering authority to determine if there is reason to believe that
serious adverse effects resulting from a program referred to in Article 8.2
of the Subsidies Agreement exist. The request shall contain such
information as the administering authority may require to support the
allegations contained in the request.

(B) ACTION BY ADMINISTERING AUTHORITY. —Within 90 days after
receipt of the request described in subparagraph (A), the administering
authority, after analyzing the request and other information reasonably
available to the administering authority, shall determine if there is reason
to believe that serious adverse effects resulting from a program referred to
in Article 8.2 of the Subsidies Agreement exist. If the determination of the
administering authority is affirmative, it shall so notify the Trade
Representative and shall include supporting information with the
notification. The Commission shall assist the administering authority in
analyzing the information pertaining to the existence of such serious
adverse effects if the administering authority requests the Commission's
assistance. If the subsidy program that is alleged to result in serious
adverse effects has been the subject of a countervailing duty investigation
or review under subtitle A or C of title VII of the Tariff Act of 1930, the
administering authority shall take into account the determinations made by
the administering authority and the Commission in such investigation or
review and the administering authority shall complete its analysis as
expeditiously as possible.

(C) ACTION BY TRADE REPRESENTATIVE.—The Trade Representative, on
the basis of the notification and information provided by the administering
authority pursuant to subparagraph (B), and such other information as the
Trade Representative may have or obtain, shall determine as expeditiously
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as possible, but not later than 30 days after receipt of the notification
provided by the administering authority, if there is reason to believe that
serious adverse effects exist resulting from the subsidy program which is
the subject of the administering authority's notification. The Trade
Representative shall make an affirmative determination regarding the
existence of such serious adverse effects unless the Trade Representative
finds that the notification of the administering authority is not supported
by the facts.

(D) CONSULTATIONS.—If the Trade Representative determines that there
is reason to believe that serious adverse effects resulting from the subsidy
program exist, the Trade Representative, unless the interested party
referred to in subparagraph (A) objects, shall invoke the procedures of
Article 9 of the Subsidies Agreement, and shall request consultations
pursuant to Article 9.2 of the Subsidies Agreement with respect to such
serious adverse effects. If such consultations have not resulted in a
mutually acceptable solution within 60 days after the request is made for
such consultations, the Trade Representative shall refer the matter to the
Subsidies Committee pursuant to Article 9.3 of the Subsidies Agreement.

(E) DETERMINATION BY SUBSIDIES COMMITTEE—If the Trade
Representative determines that—

(i) the Subsidies Committee has been prevented from making an
affirmative determination regarding the existence of serious adverse
effects under Article 9 of the Subsidies Agreement by reason of the
refusal of the WTO member country with respect to which the
consultations have been invoked to join in an affirmative consensus—

(I) that such serious adverse effects exist, or

(1) regarding a recommendation to such WTO member
country to modify the subsidy program in such a way as to
remove the serious adverse effects, or

(i) the Subsidies Committee has not presented its conclusions
regarding the existence of such serious adverse effects within 120
days after the date the matter was referred to it, as required by Article
9.4 of the Subsidies Agreement,

the Trade Representative shall, within 30 days after such determination,
make a determination under section 304(a)(1) of the Trade Act of 1974
(19 U.S.C. 2414(a)(1)) regarding what action to take under section
301(a)(1)(A) of that Act.

(F) NONCOMPLIANCE WITH COMMITTEE RECOMMENDATION.—In the
event that the Subsidies Committee makes a recommendation under
Article 9.4 of the Subsidies Agreement and the WTO member country
with respect to which such recommendation is made does not comply with
such recommendation within 6 months after the date of the
recommendation, the Trade Representative shall make a determination
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under section 304(a)(1) of the Trade Act of 1974 (19 U.S.C. 2414(a)(1))
regarding what action to take under section 301(a) of that Act.

(f) NOTIFICATION, CONSULTATION, AND PUBLICATION.—'*

(1) NOTIFICATION OF CONGRESS.—The Trade Representative shall submit
promptly to the Committee on Ways and Means of the House of
Representatives, the Committee on Finance of the Senate, and other
appropriate committees of the Congress any information submitted or report
made pursuant to Article 8.3 or 8.4 of the Subsidies Agreement regarding a
notified subsidy program.

(2) PUBLICATION IN THE FEDERAL REGISTER.—The administering authority
shall publish regularly in the Federal Register a summary notice of any
information submitted or report made pursuant to Article 8.3 or 8.4 of the
Subsidies Agreement regarding notified subsidy programs.

(3) CONSULTATIONS WITH CONGRESS AND PRIVATE SECTOR.—The Trade
Representative and the administering authority promptly shall consult with the
committees referred to in paragraph (1), and with interested representatives of
the private sector, regarding all information submitted or reports made pursuant
to Article 8.3 or 8.4 of the Subsidies Agreement regarding a notified subsidy
program.

(4) ANNUAL REPORT.—Not later than February 1 of each year beginning in
1996, the Trade Representative and the administering authority shall issue a
joint report to the Congress detailing—

(A) the subsidies practices of major trading partners of the United
States, including subsidies that are prohibited, are causing serious
prejudice, or are nonactionable, under the Subsidies Agreement, and

(B) the monitoring and enforcement activities of the Trade
Representative and the administering authority during the preceding
calendar year which relate to subsidies practices.

(g) COOPERATION OF OTHER AGENCIES.—AIl agencies, departments, and
independent agencies of the Federal Government shall cooperate fully with one
another in carrying out the provisions of this section, and, upon the request of the
administering authority, shall furnish to the administering authority all records,
papers, and information in their possession which relate to the requirements of this
section.

“paragraphs (1), (2), and (3) of subsection (f) refer to Article 8 of the Uruguay Round Subsidies
Agreement, which lapsed on January 1, 2000.
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(h) DEFINITIONS.—For purposes of this section -

(1) ADVERSE EFFECTS.—The term “adverse effects” has the meaning given
that term in Articles 5(a) and 5(c) of the Subsidies Agreement.

(2) ADMINISTERING AUTHORITY.—The term “administering authority” has the
meaning given that term in section 771(1) of the Tariff Act of 1930 (19 U.S.C.
1677(1)).

(3) CommisSION.—The term “Commission” means the United States
International Trade Commission.

(4) INTERESTED PARTY.—The term “interested party” means a party
described in subparagraph (C), (D), (E), (F), or (G) of section 771(9) of the
Tariff Act of 1930.

(5) NONACTIONABLE SUBSIDY.—The term “nonactionable subsidy” means a
subsidy described in Article 8.1(b) of the Subsidies Agreement.

(6) NOTIFIED SUBSIDY PROGRAM.—The term “notified subsidy program”
means a subsidy program which has been notified pursuant to Article 8.3 of the
Subsidies Agreement.

(7) SERIOUS ADVERSE EFFECTS.—The term “serious adverse effects” has the
meaning given that term in Article 9.1 of the Subsidies Agreement.

(8) SUBSIDIES AGREEMENT.—The term “Subsidies Agreement” means the
Agreement on Subsidies and Countervailing Measures described in section
771(8) of the Tariff Act of 1930 (19 U.S.C. 1677(8)).

(9) SUBSIDIES COMMITTEE.—The term “Subsidies Committee” means the
committee established pursuant to Article 24 of the Subsidies Agreement.

(10) SUBSIDY.—The term “subsidy” has the meaning given that term in
Article 1 of the Subsidies Agreement.

(11) TRADE REPRESENTATIVE.—The term “Trade Representative” means the
United States Trade Representative.

(12) VIOLATION OF ARTICLE 8.—The term “violation of Article 8” means the
failure of a notified subsidy program or an individual subsidy granted pursuant
to a notified subsidy program to meet the applicable conditions and criteria
described in Article 8.2 of the Subsidies Agreement.

(i) TREATMENT OF PROPRIETARY INFORMATION.—Notwithstanding any other
provision of law, the administering authority may provide the Trade Representative
with a copy of proprietary information submitted to, or obtained by, the
administering authority that the Trade Representative considers relevant in carrying
out its responsibilities under this part. The Trade Representative shall protect from
public disclosure proprietary information obtained from the administering authority
under this part.

15paragraphs (5), (6), (7), and (12) refer to Aticle 8 of the Uruguay Round Subsidies Agreement,
which lapsed an January 1, 2000.
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SEC. 282. REVIEW OF SUBSIDIES AGREEMENT. [19 U.S.C. 3572]

(a) GENERAL OBJECTIVES.—The general objectives of the United States under
this part are—

(1) to ensure that parts II and III of the Agreement on Subsidies and
Countervailing Measures referred to in section 101(d)(12) (hereafter in this
section referred to as the “Subsidies Agreement”) are effective in disciplining
the use of subsidies and in remedying the adverse effects of subsidies, and

(2) to ensure that part IV of the Subsidies Agreement does not undermine the
benefits derived from any other part of that Agreement.

(b) SPECIFIC OBJECTIVE.—The specific objective of the United States under this
part shall be to create a mechanism which will provide for an ongoing review of the
operation of part IV of the Subsidies Agreement.

(c) SUNSET OF NONCOUNTERVAILABLE SUBSIDIES PROVISIONS.—

(1) IN GENERAL.—Subparagraphs (B), (C), (D), and (E) of section 771(5B)
of the Tariff Act of 1930 shall cease to apply as provided in subparagraph
(G)(i) of such section, unless, before the date referred to in such subparagraph
G)B)—

(A) the Subsidies Committee determines to extend Articles 6.1, 8,and 9
of the Subsidies Agreement as in effect on the date on which the Subsidies
Agreement enters into force or in a modified form, in accordance with
Article 31 of such Agreement,

(B) the President consults with the Congress in accordance with
paragraph (2), and

(C) an implementing bill is submitted and enacted into law in
accordance with paragraphs (3) and (4).

(2) CONSULTATION WITH CONGRESS BEFORE SUBSIDIES COMMITTEE AGREES
TO EXTEND.—Before a determination is made by the Subsidies Committee to
extend Articles 6.1, 8, and 9 of the Subsidies Agreement, the President shall
consult with the Committee on Ways and Means of the House of
Representatives and the Committee on Finance of the Senate regarding such
extension.

(3) IMPLEMENTATION OF EXTENSION.—

(A) NOTIFICATION AND SUBMISSION.—Any extension of subparagraphs
(B), (C), (D), and (E) of section 771(5B) of the Tariff Act of 1930 shall
take effect if (and only if)}—

(i) after the Subsidies Committee determines to extend Articles 6.1,
8, and 9 of the Subsidies Agreement, the President submits to the
committees referred to in paragraph (2) a copy of the document
describing the terms of such extension, together with—

(I) a draft of an implementing bill,

(I) a statement of any administrative action proposed to
implement the extension, and

(T11) the supporting information described in subparagraph (C);
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and
(ii) the implementing bill is enacted into law.

(B) IMPLEMENTING BILL—The implementing bill referred to in
subparagraph (A) shall contain only those provisions that are necessary or
appropriate to implement an extension of the provisions of section
771(5B) (B), (C), (D), and (E) of the Tariff Act of 1930 as in effect on the
day before the date of the enactment of the implementing bill or as
modified to reflect the determination of the Subsidies Committee to extend
Articles 6.1, 8, and 9 of the Subsidies Agreement.

(C) SUPPORTING INFORMATION.—The supporting information required
under subparagraph (A)(i)(III) consists of—

(i) an explanation as to how the implementing bill and proposed
administrative action will change or affect existing law; and
(ii) a statement regarding—
(I) how the extension serves the interests of United States
commerce, and
(IT) why the implementing bill and proposed administrative
action is required or appropriate to carry out the extension.

(4) [Omitted]

(5) REPORT BY THE TRADE REPRESENTATIVE—Not later than the date
referred to in section 771(SB)}G)(i) of the Tariff Act of 1930, the Trade
Representative shall submit to the Congress a report setting forth the provisions
of law which were enacted to implement Articles 6.1, 8, and 9 of the Subsidies
Agreement and should be repealed or modified if such provisions are not
extended.

(d) REVIEW OF THE OPERATION OF THE SUBSIDIES AGREEMENT.—The Secretary of
Commerce, in consultation with other appropriate departments and agencies of the
Federal Government, shall undertake an ongoing review of the operation of the
Subsidies Agreement. The review shall address—

(1) the effectiveness of part IT of the Subsidies Agreement in disciplining the
use of subsidies which are prohibited under Article 3 of the Agreement,

(2) the effectiveness of part III and, in particular, Article 6.1 of the Subsidies
Agreement, in remedying the adverse effects of subsidies which are actionable
under the Agreement, and

(3) the extent to which the provisions of part IV of the Subsidies Agreement
may have undermined the benefits derived from other parts of the Agreement,
and, in particular—

(A) the extent to which WTO member countries have cooperated in
reviewing and improving the operation of part IV of the Subsidies
Agreement,

(B) the extent to which the provisions of Articles 8.4 and 8.5 of the
Subsidies Agreement have been effective in identifying and remedying
violations of the conditions and criteria described in Article 8.2 of the
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Agreement, and
(C) the extent to which the provisions of Article 9 of the Subsidies
Agreement have been effective in remedying the serious adverse effects of
subsidy programs described in Article 8.2 of the Agreement.
Not later than 4 years and 6 months after the date of the enactment of this Act,
the Secretary of Commerce shall submit to the Congress a report on the review
required under this subsection.

Section 307(b) of the Trade and Tariff Act of 1984

{19 U.S.C. 2114d; Public Law 98-573, and Public Law 99-514]

SEC.307. FOREIGN EXPORT REQUIREMENTS; CONSULTATIONS AND NEGOTIATIONS
FOR REDUCTION AND ELIMINATION; RESTRICTIONS ON AND EXCLUSION FROM
ENTRY OF PRODUCTS OR SERVICES; SAVINGS PROVISION; COMPENSATION
AUTHORITY APPLICABLE
* % k %k k k k

(b)(1) If the United States Trade Representative, with the advice of the committee
established by section 242 of the Trade Expansion [Act] 0f 1962 (19 U.S.C. 1872),
determines that action by the United States is appropriate to respond to any export
performance requirements of any foreign country or instrumentality that adversely
affect the economic interests of the United States, then the United States Trade
Representative shall seek to obtain the reduction and elimination of such export
performance requirements through consultations and negotiations with the foreign
country or instrumentality concerned.

(2) In addition to the action referred to in paragraph (1), the United States
Trade Representative may impose duties or other import restrictions on the
products or services of such foreign country or instrumentality for such time as
he determines appropriate, including the exclusion from entry into the United
States of products subject to such requirements.

(3) Nothing in paragraph (2) shall apply to any products or services with
respect to which—

(A) any foreign direct investment (including a purchase of land or
facilities) has been made directly or indirectly by any United States person
before the date of enactment of this Act, or

(B) any written commitment relating to a foreign direct investment that
is binding on the date of enactment of this Act has been made directly or
indirectly by any United States person.

(4) Whenever the international obligations of the United States and actions
taken under paragraph (2) make compensation necessary or appropriate,
compensation may be provided by the United States Trade Representative
subject to the limitations and conditions contained in section 123 of the Trade
Act of 1974 (19 U.S.C. 2133) for providing compensation for actions taken
under section 203 of that Act.
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Foreign Air Transportation: Section 2 of the International Air
Transportation Fair Competitiveness Act of 1974, as amended, and the
Federal Aviation Act of 1958, as amended

[49 U.S.C. 41310 (previously codified as 49 App. U.S.C. 1159b); Public Law 85-726, Public Law
103-272, Public Law 104-287, and Public Law 106-181]

SEC. 41310. DISCRIMINATORY PRACTICES.
. (a) PROHIBITION.—An air carrier or foreign air carrier may not subject a person,
place, port, or type of traffic in foreign air transportation to unreasonable
discrimination.

(b) REVIEW AND NEGOTIATION OF DISCRIMINATORY FOREIGN CHARGES.—

(1) The Secretary of Transportation shall survey charges imposed on an air
carrier by the government of a foreign country or another foreign entity for the
use of airport property or airway property in foreign air transportation. If the
Secretary of Transportation decides that a charge is discriminatory, the
Secretary promptly shall report the decision to the Secretary of State. The
Secretaries of State and Transportation promptly shall begin negotiations with
the appropriate government to end the discrimination. If the discrimination is
not ended in a reasonable time through negotiation, the Secretary of
Transportation shall establish a compensating charge equal to the
discriminatory charge. With the approval of the Secretary of State, the
Secretary of the Treasury shall impose the compensating charge on a foreign
air carrier of that country as a condition to accepting the general declaration of
the aircraft of the foreign air carrier when it lands or takes off.

(2) The Secretary of the Treasury shall maintain an account to credit money
collected under paragraph (1) of this subsection. An air carrier shall be paid
from the account an amount certified by the Secretary of Transportation to
compensate the air carrier for the discriminatory charge paid to the
government.

(¢) ACTIONS AGAINST DISCRIMINATORY ACTIVITY.—

(1) The Secretary of Transportation may take actions the Secretary considers
are in the public interest to eliminate an activity of a government of a foreign
country or another foreign entity, including a foreign air carrier, when the
Secretary, on the initiative of the Secretary or on complaint, decides that the
activity—

(A) is an unjustifiable or unreasonable discriminatory, predatory, or
anticompetitive practice against an air carrier; or

(B) imposes an unjustifiable or unreasonable restriction on access of an
air carrier to a foreign market.

(2) The Secretary of Transportation may deny, amend, modify, suspend,
revoke, or transfer under paragraph (1) of this subsection a foreign air carrier
permit or tariff under section 41302, 41303, 41304(a), 41504(c), 41507, or
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41509 of this title.
(d) FILING OF, AND ACTING ON, COMPLAINTS.—

(1) An air carrier computer reservations system firm, or a department,
agency, or instrumentality of the United States Government may file a
complaint under subsection (c) or (g) of this section with the Secretary of
Transportation. The Secretary shall approve, deny, or dismiss the complaint,
set the complaint for a hearing or investigation, or begin another proceeding
proposing remedial action not later than 60 days after receiving the complaint.
The Secretary may extend the period for acting for additional periods totaling
not more than 30 days if the Secretary decides that with additional time it is
likely that a complaint can be resolved satisfactorily through negotiations with
the government of the foreign country or foreign entity. The Secretary must act
not later than 90 days after receiving the complaint. However, the Secretary
may extend this 90-day period for not more than an additional 90 days if, on
the last day of the initial 90-day period, the Secretary finds that—

(A) negotiations with the government have progressed to a point that a
satisfactory resolution of the complaint appears imminent;

(B) an air carrier or computer reservations system firm has not been
subjected to economic injury by the government or entity as a result of
filing the complaint; and

(C) the public interest requires additional time before the Secretary acts
on the complaint.

(2) In carrying out paragraph (1) of this subsection and subsection (c) of this
section, the Secretary of Transportation shall—

(A) solicit the views of the Secretaries of Commerce and State and the
United States Trade Representative;

(B) give an affected air carrier or foreign air carrier reasonable notice
and an opportunity to submit written evidence and arguments within the
time limits of this subsection; and

(C) submit to the President under section 41307 or 41509(f) of this title
actions proposed by the Secretary of Transportation.

(e) REVIEW.—

(1) the Secretaries of State, the Treasury, and Transportation and the heads
of other departments, agencies, and instrumentalities of the Government shall
keep under review, to the extent of each of their jurisdictions, each form of
discrimination or unfair competitive practice to which an air carrier is subject
when providing foreign air transportation or a computer reservations system
firm is subject when providing service with respect to airline service. Each
Secretary and head shall—

(A) take appropriate action to eliminate any discrimination or unfair
competitive practice found to exist; and

(B) request Congress to enact legislation when the authority to eliminate
the discrimination or unfair practice is inadequate.
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(2) The Secretary of Transportation shall report to Congress annually on
each action taken under paragraph (1) of this subsection and on the continuing
program to eliminate discrimination and unfair competitive practices. The
Secretaries of State and the Treasury each shall give the Secretary of
Transportation information necessary to prepare the report.

(f) REPORTS.—Not later than 30 days after acting on a complaint under this
section, the Secretary of Transportation shall report to the Committee on
Transportation and Infrastructure of the House of Representatives and the
Committee on Commerce, Science, and Transportation of the Senate on action
taken under this section on the complaint.

(8) ACTIONS AGAINST DISCRIMINATORY ACTIVITY BY FOREIGN CRS SYSTEMS.—
The Secretary of Transportation may take such actions as the Secretary considers
are in the public interest to eliminate an activity of a foreign air carrier that owns or
markets a computer reservations system, or of a computer reservations system firm
whose principal offices are located outside the United States, when the Secretary,
on the initiative of the Secretary or on complaint, decides that the activity, with
respect to airline service—

(1) is an unjustifiable or unreasonable discriminatory, predatory, or
anticompetitive practice against a computer reservations system firm whose
principal offices are located outside the United States; or

(2) imposes an unjustifiable or unreasonable restriction on access of such a
computer reservations system to a foreign market.

Section 19 of the Merchant Marine Act of 1920, as amended

[46 App. U.S.C. 876; Act June 5, 1920, as amended by Act June 29, 1936, Reorganization Plan No.
21 of 1950, Reorganization Plan No. 7 of 1961; Public Law 97-31; Public Law 101-595, Public Law
102-587, and Public Law 105-258]

SEC. 19. POWER OF SECRETARY AND COMMISSION TO MAKE RULES AND
REGULATIONS

(a) The Secretary of Transportation is authorized and directed in aid of the
accomplishment of the purposes of this Act—

(1) To make all necessary rules and regulations to carry out the provisions of
this Act;

And the Federal Maritime Commission is authorized and directed in aid of the
accomplishment of the purposes of this Act:

(2) To make rules and regulations affecting shipping in the foreign trade not
in conflict with law in order to adjust or meet general or special conditions
unfavorable to shipping in the foreign trade, whether in any particular trade or
upon any particular route or in commerce generally, including intermodal
movements, terminal operations, cargo solicitation, agency services, ocean
transportation intermediary services and operations, and other activities and
services integral to transportation systems, and which arise out of or result from
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foreign laws, rules, or regulations or from competitive methods, pricing
practices, or other practices employed by owners, operators, agents, or masters
of vessels of a foreign country; and

(3) To request the head of any department, board, bureau, or agency of the
Government to suspend, modify, or annul rules or regulations which have been
established by such department, board, bureau, or agency, or to make new rules
or regulations affecting shipping in the foreign trade other than such rules or
regulations relating to the Public Health Service, the Consular Service, and the
Steamboat Inspection Service.

(b) No rule or regulation shall be established by any department, board, bureau,
or agency of the Government which affects shipping in the foreign trade, except
rules or regulations affecting the Public Health Service, the Consular Service, and
the Steamboat Inspection Service, until such rule or regulation has been submitted
to the board [Federal Maritime Commission] for its approval and final action has
been taken thereon by the board or the President.

(c) Whenever the head of any department, board, bureau, or agency of the
Government refuses to suspend, modify, or annul any rule or regulation, or make a
new rule or regulation upon request of the board [Federal Maritime Commission},
as provided in subsection (a)(3) of this section, or objects to the decision of the
board in respect to the approval of any rule or regulation, as provided in subsection
(b) of this section, either the board or the head of the department, board, bureau, or
agency which has established or is attempting to establish the rule or regulation in
question may submit the facts to the President, who is hereby authorized to establish
or suspend, modify, or annul such rule or regulation.

(d) No rule or regulation shall be established which in any manner gives vessels
owned by the United States any preference or favor over those vessels documented
under the laws of the United States and owned by persons who are citizens of the
United States.

(¢) The Commission may initiate a rule or regulation under subsection (a)(2) of
this section either on its own motion or pursuant to a petition. Any person, including
a common carrier, tramp operator, bulk operator, shipper, shippers’ association,
ocean transportation intermediary, marine terminal operator, or any component of
the Government of the United States, may file a petition for relief under subsection
(a)(2) of this section.

(f) In furtherance of the purposes of subsection (a)(2) of this section—

(1) the Commission may, by order, require any person (including any
common carrier, tramp operator, bulk operator, shipper, shippers' association,
ocean transportation intermediary or marine terminal operator, or an officer,
receiver, trustee, lessee, agent, or employee thereof) to file with the
Commission a report, answers to questions, documentary material, or other
information which the Commission considers necessary or appropriate;

(2) the Commission may require a report or answers to questions to be made
under oath;
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(3) the Commission may prescribe the form and the time for response to a
report and answers to questions; and

(4) a person who fails to file a report, answer, documentary material, or other
information required under this paragraph shall be liable to the United States
Government for a civil penalty of not more than $5,000 for each day that the
information is not provided.

(g) In proceedings under subsection (a)(2) of this section—

(1) the Commission may authorize a party to use depositions, written
interrogatories, and discovery procedures that, to the extent practicable, are in
conformity with the rules applicable in civil proceedings in the district courts of
the United States;

(2) the Commission may by subpoena compel the attendance of witnesses
and the production of books, papers, documents, and other evidence;

(3) subject to funds being provided by appropriations Acts, witnesses are,
unless otherwise prohibited by law, entitled to the same fees and mileage as in
the courts of the United States;

(4) for failure to supply information ordered to be produced or compelled by
subpoena under paragraph (2) of this section, the Commission may—

(A) after notice and an opportunity for hearing, suspend tariffs and
service contracts of a common carrier or that common carrier's right to use
tariffs of conferences and service contracts of agreements of which it is a
member, or

(B) assess a civil penalty of not more than $5,000 for each day that the
information is not provided; and

(5) when a person violates an order of the Commission or fails to comply
with a subpoena, the Commission may seek enforcement by a United States
district court having jurisdiction over the parties, and if, after hearing, the court
determines that the order was regularly made and duly issued, it shall enforce
the order by an appropriate injunction or other process, mandatory or
otherwise.

(h) Notwithstanding any other law, the Commission may refuse to disclose to the
public a response or other information provided under the terms of this section.

(i) If the Commission finds that conditions that are unfavorable to shipping under
subsection (a)(2) of this section exist, the Commission may—

(1) limit sailings to and from United States ports or the amount or type of
cargo carried;

(2) suspend, in whole or in part, tariffs and service contracts for carriage to
or from United States ports, including a common carrier's right to use tariffs of
conferences and service contracts of agreements in United States trades of
which it is a member for any period the Commission specifies;

(3) suspend, in whole or in part, an ocean common carrier's right to operate
under an agreement filed with the Commission, including any agreement
authorizing preferential treatment at terminals, preferential terminal leases,



- 740 -

space chartering, or pooling of cargoes or revenue with other ocean common
carriers;

(4) impose a fee, not to exceed $1,000,000 per voyage; or

(5) take any other action the Commission finds necessary and appropriate to
adjust or meet any condition unfavorable to shipping in the foreign trade of the
United States.

(j) Upon request by the Commission—

(1) the collector of customs at the port or place of destination in the United
States shall refuse the clearance required by section 4197 of the Revised
Statutes (46 App. U.S.C. 91) to a vessel of a country that is named in a rule or
regulation issued by the Commission under subsection (a)(2) of this section,
and shall collect any fees imposed by the Commission under subsection (i}(4)
of this section; and

(2) the Secretary of the department in which the Coast Guard is operating
shall deny entry for purpose of oceanborne trade, of a vessel of a country that is
named in a rule or regulation issued by the Commission under subsection (a)(2)
of this section, to any port or place in the United States or the navigable waters
of the United States, or shall detain that vessel at the port or place in the United
States from which it is about to depart for another port or place in the United
States.

(k) A common carrier that accepts or handles cargo for carriage under a tariff or
service contract that has been suspended under subsection (g)(4) or (i)(2) of this
section, or after its right to use another tariff or service contract has been suspended
under those paragraphs, is subject to a civil penalty of not more than $50,000 for
each day that it is found to be operating under a suspended tariff or service contract.
(1) The Commission may consult with, seek the cooperation of, or make
recommendations to other appropriate Government agencies prior to taking any

action under this section.

Section 10002 of the Foreign Shipping Practices Act of 1988

[46 App. U.S.C. 1710a; Public Law 100-418, and Public Law 105-258]

SEC. 10002. FOREIGN LAWS AND PRACTICES.

(a) DEFINITIONS.—For purposes of this section—

(1) “common carrier”, “marine terminal operator”, “ocean transportation
intermediary”, “ocean common carrier”’, “person”, “shipper”, “shippers'
association”, and “United States” have the meanings given each such term,
respectively, in section 3 of the Shipping Act of 1984 (46 App. U.S.C. 1702);

(2) “foreign carrier” means an ocean common carrier a majority of whose
vessels are documented under the laws of a country other than the United
States;

(3) “maritime services” means port-to-port carriage of cargo by the vessels
operated by ocean common carriers;
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(4) “maritime-related services” means intermodal operations, terminal
operations, cargo solicitation, agency services, ocean transportation
intermediary services and operations, and all other activities and services
integral to total transportation systems of ocean common carriers and their
foreign domiciled affiliates on their own and others’ behalf;

(5) “United States carrier” means an ocean common carrier which operates
vessels documented under the laws of the United States; and

(6) “United States oceanborne trade” means the carriage of cargo between
the United States and a foreign country, whether direct or indirect, by an ocean
common carrier.

(b) AUTHORITY TO CONDUCT INVESTIGATIONS.—The Federal Maritime
Commission shall investigate whether any laws, rules, regulations, policies, or
practices of foreign governments, or any practices of foreign carriers or other
persons providing maritime or maritime-related services in a foreign country result
in the existence of conditions that—

(1) adversely affect the operations of United States carriers in United States
oceanborne trade; and

(2) do not exist for foreign carriers of that country in the United States under
the laws of the United States or as a result of acts of United States carriers or
other persons providing maritime or maritime-related services in the United
States.

(c) INVESTIGATIONS.—

(1) Investigations under subsection (b) of this section may be initiated by the
Commission on its own motion or on the petition of any person, including any
common carrier, shipper, shippers' association, ocean transportation
intermediary, or marine terminal operator, or any branch, department, agency,
or other component of the Government of the United States.

(2) The Commission shall complete any such investigation and render a
decision within 120 days after it is initiated, except that the Commission may
extend such 120-day period for an additional 90 days if the Commission is
unable to obtain sufficient information to determine whether a condition
specified in subsection (b) of this section exists. Any notice providing such an
extension shall clearly state the reasons for such extension.

(d) INFORMATION REQUESTS.—

(1) In order to further the purposes of subsection (b) of this section, the
Commission may, by order, require any person (including any common carrier,
shipper, shippers’ association, ocean transportation intermediary, or marine
terminal operator, or any officer, receiver, trustee, lessee, agent or employee
thereof) to file with the Commission any periodic or special report, answers to
questions, documentary material, or other information which the Commission
considers necessary or appropriate. The Commission may require that the
response to any such order shall be made under oath. Such response shall be
furnished in the form and within the time prescribed by the Commission.
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(2) In an investigation under subsection (b) of this section, the Commission
may issue subpoenas to compel the attendance and testimony of witnesses and
the production of records or other evidence.

(3) Notwithstanding any other provision of law, the Commission may, in its
discretion, determine that any information submitted to it in response to a
request under this subsection, or otherwise, shall not be disclosed to the public.

(€) ACTION AGAINST FOREIGN CARRIERS.—

(1) Whenever, after notice and opportunity for comment or hearing, the
Commission determines that the conditions specified in subsection (b) of this
section exist, the Commission shall take such action as it considers necessary
and appropriate against any foreign carrier that is a contributing cause to, or
whose government is a contributing cause to, such conditions, in order to offset
such conditions. Such action may include—

(A) limitations on sailings to and from United States ports or on the
amount or type of cargo carried;

(B) suspension, in whole or in part, of any or all tariffs and service
contracts, including the right of an ocean common carrier to use any or all
tariffs of conferences in United States trades of which it is a member for
such period as the Commission specifies;

(C) suspension, in whole or in part, of the right of an ocean common
carrier to operate under any agreement filed with the Commission,
including agreements authorizing preferential treatment at terminals,
preferential terminal leases, space chartering, or pooling of cargo or
revenues with other ocean common carriers; and

(D) a fee, not to exceed $1,000,000 per voyage.

(2) The Commission may consult with, seek the cooperation of, or make
recommendations to other appropriate Government agencies prior to taking any
action under this subsection.

(3) Before a determination under this subsection becomes effective or a
request is made under subsection (f) of this section, the determination shall
be submitted immediately to the President who may, within 10 days after
receiving such determination, disapprove the determination in writing,
setting forth the reasons for the disapproval, if the President finds that
disapproval is required for reasons of the national defense or the foreign
policy of the United States.

(f) ACTIONS UPON REQUEST OF THE COMMISSION.—Whenever the conditions
specified in subsection (b) of this section are found by the Commission to exist,
upon the request of the Commission—

(1) the collector of customs at any port or place of destination in the United
States shall refuse the clearance required by section 4197 of the Revised
Statutes (46 App. U.S.C. 91) to any vessel of a foreign carrier that is identified
by the Commission under subsection (¢) of this section; and

(2) the Secretary of the department in which the Coast Guard is operating
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shall deny entry, for purposes of oceanborne trade, of any vessel of a foreign
carrier that is identified by the Commission under subsection (e) of this section
to any port or place in the United States or the navigable waters of the United
States, or shall detain any such vessel at the port or place in the United States
from which it is about to depart for any other port or place in the United States.

(g) REPORT.—The Commission shall include in its annual report to Congress—

(1) a list of the twenty foreign countries which generated the largest volume
of oceanborne liner cargo for the most recent calendar year in bilateral trade
with the United States;

(2) an analysis of conditions described in subsection (b) of this section being
investigated or found to exist in foreign countries;

(3) any actions being taken by the Commission to offset such conditions;

(4) any recommendations for additional legislation to offset such conditions;
and

(5) a list of petitions filed under subsection (c) of this section that the
Commission rejected, and the reasons for each such rejection.

(h) The actions against foreign carriers authorized in subsections (e) and (f) of
this section may be used in the administration and enforcement of section 13(b)(6)
of the Shipping Act of 1984 (46 App. U.S.C. 1712(b)(6)) or section 19(1)(b) of the
Merchant Marine Act, 1920 (46 App. U.S.C. 876).

(i) Any rule, regulation o final order of the Commission issued under this section
shall be reviewable exclusively in the same forum and in the same manner as
provided in section 2342(3)(B) of title 28, United States Code.

C. UNFAIR PRACTICES IN IMPORT TRADE

Section 337 of the Tariff Act of 1930, as amended

[19 U.S.C. 1337; Public Law 71-361, as amended by Public Law 85-686, Public Law 93-618, Public

Law 96-39, Public Law 96417, Public Law 97-164, Public Law 98-620, Public Law 100-418, Public

Law 100-647, Public Law 102-563, Public Law 102-572, Public Law 103-465, Public Law 104-295,
Public Law 106-113, and Public Law 108-429]

SEC. 337. UNFAIR PRACTICES IN IMPORT TRADE.
(a) UNFAIR METHODS OF COMPETITION DECLARED UNLAWFUL.—

(1) Subject to paragraph (2), the following are unlawful, and when found by
the Commission to exist shall be dealt with, in addition to any other provision
of law, as provided in this section:

(A) unfair methods of competition and unfair acts in the importation of
articles (other than articles provided for in subparagraphs (B), (C), (D),
and (E) into the United States, or in the sale of such articles by the owner,
importer, or consignee, the threat or effect or which is—

(i) to destroy or substantially injure an industry in the United States;
(ii) to prevent the establishment of such an industry; or
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(iii) to restrain or monopolize trade and commerce in the United
States.

(B) the importation into the United States, the sale for importation, or
the sale within the United States after importation by the owner, importer,
or consignee of articles that—

(i) infringe a valid and enforceable United States patent or a valid
and enforceable United States copy-right registered under title 17,
United States Code; or

(ii) are made, produced, processed, or mined under, or by means of,
a process covered by the claims of a valid and enforceable United
States patent.

(C) the importation into the United States, the sale for importation, or
the sale within the United States after importation by the owner, importer,
or consignee, of articles that infringe a valid and enforceable United States
trademark registered under the Trademark Act of 1946.

(D) the importation into the United States, the sale for importation or the
sale within the United States after importation by the owner, importer, or
consignee, of a semiconductor chip product in a manner that constitutes
infringement of a mask work registered under chapter 9 of title 17, United
States Code.

(E) the importation into the United States, the sale for importation, or
the sale within the United States after importation by the owner, importer,
or consigner, of an article that constitutes infringement of the exclusive
rights in a design protected under chapter 13 of title 17, United States
Code.

(2) Subparagraphs (B), (C), (D), and (E) of paragraph (1) apply only if an
industry in the United States, relating to the articles protected by the patent,
copyright, trademark, mask work, or design concerned, exists or is in the
process of being established.

(3) For purposes of paragraph (2), an industry in the United States shall be
considered to exist if there is in the United States, with respect to the articles
protected by the patent, copyright, trademark, mask work, or design
concerned—

(A) significant investment in plant and equipment;

(B) significant employment of labor or capital; or

(C) substantial investment in its exploitation, including engineering,
research and development, or licensing.

(4) For the purposes of this section, the phrase “owner, importer, or
consignee” includes any agent of the owner, importer, or consignee.

(b) INVESTIGATIONS OF VIOLATIONS BY COMMISSION.—

(1) The Commission shall investigate any alleged violation of this section on
complaint under oath or upon its initiative. Upon commencing any such
investigation, the Commissioner shall publish notice thereof in the Federal
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Register. The Commission shall conclude any such investigation and make its
determination under this section at the earliest practicable time after the date of
publication of mnotice of such investigation. To promote expeditious
adjudication, the Commission shall, within 45 days after an investigation is
initiated, establish a target date for its final determination.

(2) During the course of each investigation under this section, the
Commission shall consult with, and seek advice and information from, the
Department of Health and Human Services, the Department of Justice, the
Federal Trade Commission, and such other departments and agencies as it
considers appropriate.

(3) Whenever, in the course of an investigation under this section, the
Commission has reason to believe, based on information before it, that a
matter, in whole or in part, may come within the purview of subtitle B of title
VII of this Act, it shall promptly notify the Secretary of Commerce so that such
action may be taken as is otherwise authorized by such subtitle. If the
Commission has reason to believe that the matter before it (A) is based solely
on alleged acts and effects which are within the purview of section 701 or 731,
or (B) relates to an alleged copyright infringement with respect to which action
is prohibited by section 1008 of title 17, United States Code, the Commission
shall terminate, or not institute, any investigation into the matter. If the
Commission has reason to believe the matter before it is based in part on
alleged acts and effects which are within the purview of section 701 or 731 of
this Act, and in part on alleged acts and effects which may, independently from
or in conjunction with those within the purview of such section, establish a
basis for relief under this section, then it may institute or continue an
investigation into the matter. If the Commission notifies the Secretary or the
administering authority (as defined in section 771(1) of this Act) with respect
to a matter under this paragraph, the Commission may suspend its investigation
during the time the matter is before the Secretary or administering authority for
final decision. Any final decision by the administering authority under section
701 or 731 of this Act with respect to the matter within such section 701 or 731
of which the Commission has notified the Secretary or administering authority
shall be conclusive upon the Commission with respect to the issue of less-than-
fair-value sales or subsidization and the matters necessary for such decision.

(c) DETERMINATIONS; REVIEW.—The Commission shall determine, with respect
to each investigation conducted by it under this section, whether or not there is a
violation of this section, except that the Commission may, by issuing a consent
order or on the basis of an agreement between the private parties to the
investigation, including an agreement to present the matter for arbitration, terminate
any such investigation, in whole or in part, without making such a determination.
Each determination under subsection (d) or (e) shall be made on the record after
notice and opportunity for a hearing in conformity with the provisions of subchapter
II of chapter 5 of title 5, United States Code. All legal and equitable defenses may
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be presented in all cases. A respondent may raise any counterclaim in a manner
prescribed by the Commission. Immediately after a counterclaim is received by the
Commission, the respondent raising such counterclaim shall file a notice of removal
with a United States district court in which venue for any of the counterclaims
raised by the party would exist under section 1391 of title 28, United States Code.
Any counterclaim raised pursuant to this section shall relate back to the date of the
original complaint in the proceeding before the Commission. Action on such
counterclaim shall not delay or affect the proceeding under this section, including
the legal and equitable defenses that may be raised under this subsection. Any
person adversely affected by a final determination of the Commission under
subsection (d), (¢), (f), or (g) may appeal such determination, within 60 days after
the determination becomes final, to the United States Court of Appeals for the
Federal Circuit for review in accordance with chapter 7 of title 5, United States
Code. Notwithstanding the foregoing provisions of this subsection, Commission
determinations under subsections (d), (e), (f), and (g) with respect to its findings on
the public health and welfare, competitive conditions in the United States economy,
the production of like or directly competitive articles in the United States, and
United States consumers, the amount and nature of bond, or the appropriate remedy
shall be reviewable in accordance with section 706 of title 5, United States Code.
Determinations by the Commission under subsections (), (f), and (j) with respect to
forfeiture of bonds and under subsection (h) with respect to the imposition of
sanctions for abuse of discovery or abuse of process shall also be reviewable in
accordance with section 706 of title 5, United States Code.
(d) EXCLUSION OF ARTICLES FROM ENTRY.—

(1) If the Commission determines, as a result of an investigation under this
section, that there is a violation of this section, it shall direct that the articles
concerned, imported by any person violating the provision of this section, be
excluded from entry into the United States, unless, after considering the effect
of such exclusion upon the public health and welfare, competitive conditions in
the United States economy, the production of like or directly competitive
articles in the United States, and United States consumers, it finds that such
articles should not be excluded from entry. The Commission shall notify the
Secretary of the Treasury of its action under this subsection directing such
exclusion from entry, and upon receipt of such notice, the Secretary shall,
through the proper officers, refuse such entry.

(2) The authority of the Commission to order an exclusion from entry of
articles shall be limited to persons determined by the Commission to be
violating this section unless the Commission determines that—

(A) a general exclusion from entry of articles is necessary to prevent
circumvention of an exclusion order limited to products of named persons;
or

(B) there is a pattern of violation of this section and it is difficult to
identify the source of infringing products.
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(¢) EXCLUSION OF ARTICLES FROM ENTRY DURING INVESTIGATION EXCEPT
UNDER BOND.—

(1) If, during the course of an investigation under this section, the
Commission determines that there is reason to believe that there is a violation
of this section, it may direct that the articles concerned, imported by any person
with respect to whom there is reason to believe that such person is violating
this section, be excluded from entry into the United States, unless, after
considering the effect of such exclusion upon the public health and welfare,
competitive conditions in the United States economy, the production of like or
directly competitive articles in the United States, and United States consumers,
it finds that such articles should not be excluded from entry. The Commission
shall notify the Secretary of the Treasury of its action under this subsection
directing such exclusion from entry, and upon receipt of such notice, the
Secretary shall, through the proper officers, refuse such entry, except that such
articles shall be entitled to entry under bond prescribed by the Secretary in an
amount determined by the Commission to be sufficient to protect the
complainant from any injury. If the Commission later determines that the
respondent has violated the provisions of this section, the bond may be
forfeited to the complainant.

(2) A complainant may petition the Commission for the issuance ofan order
under this subsection. The Commission shall make a determination with regard
to such petition by no later than the 90th day after the date on which the
Commission's notice of investigation is published in the Federal Register. The
Commission may extend the 90-day period for an additional 60 days in a case it
designates as a more complicated case. The Commission shall publish in the
Federal Register its reasons why it designated the case as being more
complicated. The Commission may require the complainant to posta bondasa
prerequisite to the issuance of an order under this subsection. If the
Commission later determines that the respondent has not violated the
provisions of this section, the bond may be forfeited to the respondent.

(3) The Commission may grant preliminary relief under this subsection or
subsection (f) to the same extent as preliminary injunctions and temporary
restraining orders may be granted under the Federal Rules of Civil Procedure.

(4) The Commission shall prescribe the terms and conditions under which

bonds may be forfeited under paragraphs (1) and (2).

(f) CEASE AND DESIST ORDERS; CIVIL PENALTY FOR VIOLATION OF ORDERS.—

(1) In addition to, or in lieu of, taking action under subsection (d) or (e), the
Commission may issue and cause to be served on any person violating this
section, or believed to be violating this section, as the case may be, an order
directing such person to cease and desist from engaging in the unfair methods
or acts involved, unless after considering the effect of such order upon the
public health and welfare, competitive conditions in the United States
economy, the production of like or directly competitive articles in the United
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States, and United States consumers, it finds that such order should not be
issued. The Commission may at any time, upon such notice and in such
manner as it deems proper, modify or revoke any such order, and, in the case of
arevocation, may take action under subsection (d) or (¢), as the case may be. If
a temporary cease and desist order is issued in addition to, or in lieu of, an
exclusion order under subsection (e), the Commission may require the
complainant to post a bond, in an amount determined by the Commission to be
sufficient to protect the respondent from any injury, as a prerequisite to the
issuance of an order under this subsection. If the Commission later determines
that the respondent has not violated the provisions of this section, the bond may
be forfeited to the respondent. The Commission shall prescribe the terms and
conditions under which the bonds may be forfeited under this paragraph.

(2) Any person who violates an order issued by the Commission under
paragraph (1) after it has become final shall forfeit and pay to the United States
a civil penalty for each day on which an importation of articles, or their sale,
occurs in violation of the order of not more than the greater of $100,000 or
twice the domestic value of the articles entered or sold on such day in violation
of the order. Such penalty shall accrue to the United States and may be
recovered for the United States in a civil action brought by the Commission in
the Federal District Court for the District of Columbia or for the district in
which the violation occurs. In such actions, the United States district courts
may issue mandatory injunctions incorporating the relief sought by the
Commission as they deem appropriate in the enforcement of such final orders
of the Commission.

(g) FILING OF COMPLAINT; EXCLUSION.
1) If—
(A) a complaint is filed against a person under this section;
(B) the complaint and a notice of investigation are served on the person;
(C) the person fails to respond to the complaint and notice or otherwise
fails to appear to answer the complaint and notice;
(D) the person fails to show good cause why the person should not be
found in default; and
(E) the complainant seeks relief limited solely to that person;
the Commission shall presume the facts alleged in the complaint to be true and
shall, upon request, issue an exclusion from entry or a cease and desist order,
or both, limited to that person unless, after considering the effect of such
exclusion or order upon the public health and welfare, competitive conditions
in the United States economy, the production of like or directly competitive
articles in the United States, and United States consumers, the Commission
finds that such exclusion or order should not be issued.

(2) In addition to the authority of the Commission to issue a general
exclusion from entry of articles when a respondent appears to contest an
investigation concerning a violation of the provisions of this section, a general
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exclusion from entry of articles, regardless of the source or importer of the
articles, may be issued if—
(A) no person appears to contest an investigation concerning a violation
of the provisions of this section,
(B) such a violation is established by substantial, reliable, and probative
evidence, and
(C) the requirements of subsection (d)(2) are met.

(h) SANCTIONS FOR ABUSE OF DISCOVERY AND ABUSE OF PROCESS. The
Commission may by rule prescribe sanctions for abuse of discovery and abuse of
process to the extent authorized by Rule 11 and Rule 37 of the Federal Rules of
Civil Procedure.

(i) FORFEITURE.—

(1) In addition to taking action under subsection (d), the Commission may
issue an order providing that any article imported in violation of the provisions
of this section be seized and forfeited to the United States if—

(A) the owner, importer, or consignee of the article previously attempted
to import the article into the United States;
(B) the article was previously denied entry into the United States by
reason of an order issued under subsection (d); and
(C) upon such previous denial of entry, the Secretary of the Treasury
provided the owner, importer, or consignee of the article written notice
of—
(i) such order, and
(ii) the seizure and forfeiture that would result from any further
attempt to import the article into the United States.

(2) The Commission shall notify the Secretary of the Treasury of any order
issued under this subsection and, upon receipt of such notice, the Secretary of
the Treasury shall enforce such order in accordance with the provisions of this
section.

(3) Upon the attempted entry of articles subject to an order issued under this
subsection, the Secretary of the Treasury shall immediately notify all ports of
entry of the attempted importation and shall identify the persons notified under
paragraph (1)(C).

(4) The Secretary of the Treasury shall provide—

(A) the written notice described in paragraph (1)(C) to the owner,
importer, or consignee of any article that is denied entry into the United
States by reason of an order issued under subsection (d); and

(B) a copy of such written notice to the Commission.

(j) REFERRAL TO THE PRESIDENT.—

(1) If the Commission determines that there is a violation of this section, or
that, for purposes of subsection (e), there is reason to believe that there is such
a violation, it shall—

(A) publish such determination in the Federal Register, and
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(B) transmit to the President a copy of such determination and the action
taken under subsection (d), (e), (f), (g), or (i), with respect thereto,
together with the record upon which such determination is based.

(2) If, before the close of the 60-day period beginning on the day after the
day on which he receives a copy of such determination, the President, for
policy reasons, disapproves such determination and notifies the Commission of
his disapproval, then, effective on the date of such notice, such determination
and the action taken under subsection (d), (e), (), (g), or (i) with respect
thereto shall have no force or effect.

(3) Subject to the provisions of paragraph (2), such determination shall,
except for purposes of subsection (c), be effective upon publication thereof in
the Federal Register, and the action taken under subsection (d), (), (f), (g), or
(i) with respect thereto shall be effective as provided in such subsections,
except that articles directed to be excluded from entry under subsection (d) or
subject to a cease and desist order under subsection (f) shall, until such
determination becomes final, be entitled to entry under bond prescribed by the
Secretary in an amount determined by the Commission to be sufficient to
protect the complainant from any injury. If the determination becomes final, the
bond may be forfeited to the complainant. The Commission shall prescribe the
terms and conditions under which bonds may be forfeited under this paragraph.

(4) If the President does not disapprove such determination within such 60-
day period, or if he notifies the Commission before the close of such period
that he approves such determination, then, for purposes of paragraph (3) and
subsection (c) such determination shall become final on the day after the close
of such period or the day on which the President notifies the Commission of his
approval, as the case may be.

(k) PERIOD OF EFFECTIVENESS; TERMINATION OF VIOLATION OR MODIFICATION OR
RECISSION OF EXCLUSION OR ORDER.—

(1) Except as provided in subsections (f) and (j), any exclusion from entry or
order under this section shall continue in effect until the Commission finds, and
in the case of exclusion from entry notifies the Secretary of the Treasury, that
the conditions which led to such exclusion from entry or order no longer exist.

(2) If any person who has previously been found by the Commission to be in
violation of this section petitions the Commission for a determination that the
petitioner is no longer in violation of this section or for a modification or
rescission of an exclusion from entry or order under subsection (d), (¢}, (), (g),
or (iy—

(A) the burden of proof in any proceeding before the Commission
regarding such petition shall be on the petitioner; and

(B) relief may be granted by the Commission with respect to such
petition—

(i) on the basis of new evidence or evidence that could not have
been presented at the prior proceeding, or
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(ii) on grounds which would permit relief from a judgment or order
under the Federal Rules of Civil Procedure.

(1) IMPORTATIONS BY OR FOR THE UNITED STATES.—Any exclusion from entry or
order under subsection (d), (e), (f), (g), or (i), in cases based on a preceding
involving a patent, copyright, mask work, or design under subsection (a)(1), shall
not apply to any articles imported by and for the use of the United States, or
imported for, and to be used for, the United States with the authorization or consent
of the Government. Whenever any article would have been excluded from entry or
would not have been entered pursuant to the provisions of such subsections but for
the operation of this subsection, an owner of the patent, copyright, or mask work
adversely affected shall be entitled to reasonable and entire compensation in an
action before the United States Court of Federal Claims pursuant to the procedures
of section 1498 of title 28, United States Code.

(m) DEFINITION OF UNITED STATES.—For purposes of this section and sections
338 and 340, the term “United States” means the customs territory of the United
States as defined in general note 2 of the Harmonized Tariff Schedule of the United
States.

(n) DISCLOSURE.

(1) Information submitted to the Commission or exchanged among the
parties in connection with proceedings under this section which is properly
designated as confidential pursuant to Commission rules may not be disclosed
(except under a protective order issued under regulations of the Commission
which authorizes limited disclosure of such information) to any person (other
than a person described in paragraph (2)) without the consent of the person
submitting it.

(2) Notwithstanding the prohibition contained in paragraph (1), information
referred to in that paragraph may be disclosed to—

(A) an officer or employee of the Commission who is directly concerned
with—

(i) carrying out the investigation or related proceeding in
connection with which the information is submitted,

(ii) the administration of a bond posted pursuant to subsection (e),
(), or (j),

(iii) the administration or enforcement of an exclusion order issued
pursuant to subsection (d), (¢), or (g), a cease and desist order issued
pursuant to subsection (f), or a consent order issued pursuant to
subsection (c),

(iv) proceedings for the modification or rescission of a temporary
or permanent order issued under subsection (d), (e), (f), (g), or (i), or
a consent order issued under this section, or

(v) maintaining the administrative record of the investigation or
related proceeding,

(B) an officer or employee of the United States Government who is
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directly involved in the review under subsection (j), or

(C) an officer or employee of the United States Customs Service who is
directly involved in administering an exclusion from entry under
subsection (d), (e), or (g) resulting from the investigation or related
proceeding in connection with which the information is submitted.

D. SAFEGUARD ACTIONS

Chapter 1 of Title II (Sections 201-204) of the Trade Act of 1974, as
amended

[19 U.S.C. 2251 et seq.; Public Law 93-618, as amended by Public Law 96-39, Reorganization Plan

No. 3 of 1979, Public Law 98-573, Public Law 100418, Public Law 100-647, Public Law 103-182,

Public Law 103-465, Public Law 104-295, Public Law 107-43, Public Law 108-77, Public Law 108-
78, Public Law 108-286, and Public Law 108-302]

CHAPTER 1—POSITIVE ADJUSTMENT BY INDUSTRIES INJURED BY IMPORTS

SEC. 201. ACTION TO FACILITATE POSITIVE ADJUSTMENT TO IMPORT
COMPETITION.

(a) PRESIDENTIAL ACTION.—If the United States International Trade Commission
(hereinafter referred to in this chapter as the “Commission”) determines under
section 202(b) that an article is being imported into the United States in such
increased quantities as to be a substantial cause of serious injury, or the threat
thereof, to the domestic industry producing an article like or directly competitive
with the imported article, the President, in accordance with this chapter, shall take
all appropriate and feasible action within his power which the President determines
will facilitate efforts by the domestic industry to make a positive adjustment to
import competition and provide greater economic and social benefits than costs.

(b) POSITIVE ADJUSTMENT TO IMPORT COMPETITION.—

(1) For purposes of this chapter, a positive adjustment to import competition
occurs when—

(A) the domestic industry—
(i) is able to compete successfully with imports after actions taken
under section 204 terminate, or
(ii) the domestic industry experiences an orderly transfer of
resources to other productive pursuits; and
(B) dislocated workers in the industry experience an orderly transition to
productive pursuits.

(2) The domestic industry may be considered to have made a positive
adjustment to import competition even though the industry is not of the same
size and composition as the industry at the time the investigation was initiated
under section 202(b).
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SEC. 202. INVESTIGATIONS, DETERMINATIONS, AND RECOMMENDATIONS BY
COMMISSION. [19 U.S.C. 2252]
(a) PETITIONS AND ADJUSTMENT PLANS.—

(1) A petition requesting action under this chapter for the purpose of
facilitating positive adjustment to import competition may be filed with the
Commission by an entity, including a trade association, firm, certified or
recognized union, or group of workers, which is representative of an industry.

(2) A petition under paragraph (1}—

(A) shall include a statement describing the specific purposes for which
action is being sought, which may include facilitating the orderly transfer
of resources to more productive pursuits, enhancing competitiveness, or
other means of adjustment to new conditions of competition; and

(B) may—

(i) subject to subsection (d)(1)(C)(i), request provisional relief
under subsection (d)(1); or
(i) request provisional relief under subsection (d)(2).

(3) Whenever a petition is filed under paragraph (1), the Commission shall
promptly transmit copies of the petition to the Office of the United States Trade
Representative and other Federal agencies directly concerned.

(4) A petitioner under paragraph (1) may submit to the Commission and the
United States Trade Representative (hereafter in this chapter referred to as the
“Trade Representative”), either with the petition, or at any time within 120
days after the date of filing of the petition, a plan to facilitate positive
adjustment to import competition.

(5)(A) Before submitting an adjustment plan under paragraph (4), the
petitioner and other entities referred to in paragraph (1) that wish to participate
may consult with the Trade Representative and the officers and employees of
any Federal agency that is considered appropriate by the Trade Representative,
for purposes of evaluating the adequacy of the proposals being considered for
inclusion in the plan in relation to specific actions that may be taken under this
chapter.

(B) A request for any consultation under subparagraph (A) must be
made to the Trade Representative. Upon receiving such a request, the
Trade Representative shall confer with the petitioner and provide such
assistance, including publication of appropriate notice in the Federal
Register, as may be practicable in obtaining other participants in the
consultation. No consultation may occur under subparagraph (A) unless
the Trade Representative, or his delegate, is in attendance.

(6)(A) In the course of any investigation under subsection (b), the
Commission shall seek information (on a confidential basis, to the extent
appropriate) on actions being taken, or planned to be taken, or both, by firms
and workers in the industry to make a positive adjustment to import
competition.
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(B) Regardless whether an adjustment plan is submitted under paragraph
(4) by the petitioner, if the Commission makes an affirmative
determination under subsection (b), any—

(i) firm in the domestic industry;

(i) certified or recognized union or group of workers in the

domestic industry;

(iii) State or local community;

(iv) trade association representing the domestic industry; or

(v) any other person or group of persons,
may, individually, submit to the Commission commitments regarding
actions such persons and entities intend to take to facilitate positive
adjustment to import competition.

(7) Nothing in paragraphs (5) and (6) may be construed to provide immunity
under the antitrust laws.

(8) The procedures concerning the release of confidential business
information set forth in section 332(g) of the Tariff Act of 1930 shall apply
with respect to information received by the Commission in the course of
investigations conducted under this chapter, part 1 of title III of the North
American Free Trade Agreement Implementation Act, title II of the United
States-Jordan Free Trade Area Implementation Act, title III of the United
States-Chile Free Trade Agreement Implementation Act, title III of the United
States-Singapore Free Trade Agreement Implementation Act, title 11T of the
United States-Australia Free Trade Agreement Implementation Act, [and title
III of the United States-Morocco Free Trade Agreement Implementation Act
(will be effective on the date that the U.S.—Morocco FTA enters into force)].
The Commission may request that parties providing confidential business
information furnish nonconfidential summaries thereof or, if such parties
indicate that the information in the submission cannot be summarized, the
reasons why a summary cannot be provided. If the Commission finds that a
request for confidentiality is not warranted and if the party concerned is either
unwilling to make the information public or to authorize its disclosure in
generalized or summarized form, the Commission may disregard the
submission.

(b) INVESTIGATIONS AND DETERMINATIONS BY COMMISSION.—

(1)(A) Upon the filing of a petition under subsection (a), the request of the
President or the Trade Representative, the resolution of either the Committee
on Ways and Means of the House of Representatives or the Committee on
Finance of the Senate, or on its own motion, the Commission shall promptly
make an investigation to determine whether an article is being imported into
the United States in such increased quantities as to be a substantial cause of
serious injury, or the threat thereof, to the domestic industry producing an
article like or directly competitive with the imported article.

(B) For purposes of this section, the term “substantial cause” means a
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cause which is important and not less than any other cause.

(2)(A) Except as provided in subparagraph (B), the Commission shall make
the determination under paragraph (1) within 120 days (180 days if the petition
alleges that critical circumstances exist) after the date on which the petition is
filed, the request or resolution is received, or the motion is adopted, as the case
may be.

(B) If before the 100th day after a petition is filed under subsection
(a)(1) the Commission determines that the investigation is extraordinarily
complicated, the Commission shall make the determination under
paragraph (1) within 150 days (210 days if the petition alleges that critical
circumstances exist) after the date referred to in subparagraph (A).

(3) The Commission shall publish notice of the commencement of any
proceeding under this subsection in the Federal Register and shall, within a
reasonable time thereafter, hold public hearings at which the Commission shall
afford interested parties and consumers an opportunity to be present, to present
evidence, to comment on the adjustment plan, if any, submitted under
subsection (a), to respond to the presentations of other parties and consumers,
and otherwise to be heard.

(c) FACTORS APPLIED IN MAKING DETERMINATIONS.—

(1) In making determinations under subsection (b), the Commission shall
take into account all economic factors which it considers relevant, including
(but not limited to}—

(A) with respect to serious injury—

(i) the significant idling of productive facilities in the domestic
industry,

(ii) the inability of a significant number of firms to carry out
domestic production operations at a reasonable level of profit, and

(iii) significant unemployment or underemployment within the
domestic industry;

(B) with respect to threat of serious injury—

() a decline in sales or market share, a higher and growing
inventory (whether maintained by domestic producers, importers,
wholesalers, or retailers), and a downward trend in production,
profits, wages, productivity, or employment (or increasing
under_employment) in the domestic industry,

(ii) the extent to which firms in the domestic industry are unable to
generate adequate capital to finance the modernization of their
domestic plants and equipment, or are unable to maintain existing
levels of expenditures for research and development,

(iii) the extent to which the United States market is the focal point
for the diversion of exports of the article concerned by reason of
restraints on exports of such article to, or on imports of such article
into, third country markets; and



- 756 -

(C) with respect to substantial cause, an increase in imports (either
actual or relative to domestic production) and a decline in the proportion
of the domestic market supplied by domestic producers.

(2) In making determinations under subsection (b), the Commission shall—

(A) consider the condition of the domestic industry over the course of
the relevant business cycle, but may not aggregate the causes of declining
demand associated with a recession or economic downturn in the United
States economy into a single cause of serious injury or threat of injury; and

(B) examine factors other than imports which may be a cause of serious
injury, or threat of serious injury, to the domestic industry.

The Commission shall include the results of its examination under
subparagraph (B) in the report submitted by the Commission to the President
under subsection (e).

(3) The presence or absence of any factor which the Commission is required
to evaluate in subparagraphs (A) and (B) of paragraph (1) is not necessarily
dispositive of whether an article is being imported into the United States in
such increased quantities as to be a substantial cause of serious injury, or the
threat thereof, to the domestic industry.

(4) For purposes of subsection (b), in determining the domestic industry
producing an article like or directly competitive with an imported article, the
Commission—

(A) to the extent information is available, shall, in the case of a domestic
producer which also imports, treat as part of such domestic industry only
its domestic production;

(B) may, in the case of a domestic producer which produces more than
one article, treat as part of such domestic industry only that portion or
subdivision of the producer which produces the like or directly
competitive article; and

(C) may, in the case of one or more domestic producers which produce a
like or directly competitive article in a major geographic area of the
United States and whose production facilities in such area for such article
constitute a substantial portion of the domestic industry in the United
States and primarily serve the market in such area, and where the imports
are concentrated in such area, treat as such domestic industry only that
segment of the production located in such area.

(5) In the course of any proceeding under this subsection, the Commission
shall investigate any factor which in its judgment may be contributing to
increased imports of the article under investigation. Whenever in the course of
its investigation the Commission has reason to believe that the increased
imports are attributable in part to circumstances which come within the
purview of subtitles A and B of title VII or section 337 of the Tariff Act of
1930, or other remedial provisions of law, the Commission shall promptly
notify the appropriate agency so that such action may be taken as is otherwise
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authorized by such provisions of law.

(6) For purposes of this section:

(A)(i) The term “domestic industry” means, with respect to an article,
the producers as a whole of the like or directly competitive article or those
producers whose collective production of the like or directly competitive
article constitutes a major proportion of the total domestic production of
such article.

(ii) The term “domestic industry” includes producers located in the
United States insular possessions.

(B) The term “significant idling of productive facilities” includes the
closing of plants or the underutilization of production capacity.

(C) The term “serious injury” means a significant overall impairment in
the position of a domestic industry.

(D) The term “threat of serious injury” means serious injury that is
clearly imminent.

(d) PROVISIONAL RELIEF.—

(1)(A) An entity representing a domestic industry that produces a perishable
agricultural product or citrus product that is like or directly competitive with an
imported perishable agricultural product or citrus product may file a request
with the Trade Representative for the monitoring of imports of that product
under subparagraph (B). Within 21 days after receiving the request, the Trade
Representative shall determine if—

(i) the imported product is a perishable agricultural product or
citrus product; and

(i) there is a reasonable indication that such product is being
imported into the United States in such increased quantities as to be,
or likely to be, a substantial cause of serious injury, or the threat
thereof, to such domestic industry.

(B) If the determinations under subparagraph (A) (i) and (ii) are
affirmative, the Trade Representative shall request, under section 332(g)
of the Tariff Act of 1930, the Commission to monitor and investigate the
imports concerned for a period not to exceed 2 years. The monitoring and
investigation may include the collection and analysis of information that
would expedite an investigation under subsection (b).

(C) If a petition filed under subsection (a)—

(i) alleges injury from imports of a perishable agricultural product
or citrus product that has been, on the date the allegation is included
in the petition, subject to monitoring by the Commission under
subparagraph (B) for not less than 90 days; and

(i) requests that provisional relief be provided under this
subsection with respect to such imports;

the Commission shall, not later than the 21st day after the day on which
the request was filed, make a determination, on the basis of available
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information, whether increased imports (either actual or relative to
domestic production) of the perishable agricultural product or citrus
product are a substantial cause of serious injury, or the threat thereof, to
the domestic industry producing a like or directly competitive perishable
product or citrus product, and whether either—

(I) the serious injury is likely to be difficult to repair by reason
of perishability of the like or directly competitive agricultural
product; or

(II) the serious injury cannot be timely prevented through
investigation under subsection (b) and action under section 203.

(D) At the request of the Commission, the Secretary of Agriculture shall
promptly provide to the Commission any relevant information that the
Department of Agriculture may have for purposes of making
determinations and findings under this subsection.

(E) Whenever the Commission makes an affirmative preliminary
determination under subparagraph (C), the Commission shall find the
amount or extent of provisional relief that is necessary to prevent or
remedy the serious injury. In carrying out this subparagraph, the
Commission shall give preference to increasing or imposing a duty on
imports, if such form of relief is feasible and would prevent or remedy the
serious injury.

(F) The Commission shall immediately report to the President its
determination under subparagraph (C) and, if the determination is
affirmative, the finding under subparagraph (E).

(G) Within 7 days after receiving a report from the Commission under
subparagraph (F) containing an affirmative determination, the President, if
he considers provisional relief to be warranted and after taking into
account the finding of the Commission under subparagraph (E), shall
proclaim such provisional relief that the President considers necessary to
prevent or remedy the serious injury.

(2)(A) When a petition filed under subsection (a) alleges that critical

circumstances exist and requests that provisional relief be provided under this
subsection with respect to imports of the article identified in the petition, the
Commission shall, not later than 60 days after the petition containing the
request was filed, determine, on the basis of available information, whether—

(i) there is clear evidence that increased imports (either actual or
relative to domestic production) of the article are a substantial cause
of serious injury, or the threat thereof, to the domestic industry
producing an article like or directly competitive with the imported
article; and

(ii) delay in taking action under this chapter would cause damage to
that industry that would be difficult to repair.

(B) If the determinations under subparagraph (A)(i) and (ii) are
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affirmative, the Commission shall find the amount or extent of provisional
relief that is necessary to prevent or remedy the serious injury. In carrying
out this subparagraph, the Commission shall give preference to increasing
or imposing a duty on imports, if such form of relief is feasible and would
prevent or remedy the serious injury.

(C) The Commission shall immediately report to the President its
determinations under subparagraph (A)(i) and (if) and, if the
determinations are affirmative, the finding under subparagraph (B).

(D) Within 30 days after receiving a report from the Commission under
subparagraph (C) containing an affirmative determination under
subparagraph (A)(i) and (ii), the President, if he considers provisional
relief to be warranted and after taking into account the finding of the
Commission under subparagraph (B), shall proclaim, for a period not to
exceed 200 days, such provisional relief that the President considers
necessary to prevent or remedy the serious injury. Such relief shall take
the form of an increase in, or the imposition of, a duty on imports, if such
form of relief is feasible and would prevent or remedy the serious injury.

(3) If provisional relief is proclaimed under paragraph (1)(G) or (2)(D) in the
form of an increase, or the imposition of, a duty, the President shall order the
suspension of liquidation of all imported articles subject to the affirmative
determination under paragraph (1)(C) or paragraph (2)(A), as the case may be,
that are entered, or withdrawn from warehouse for consumption, on or after the
date of the determination.

(4)(A) Any provisional relief implemented under this subsection with respect
to an imported article shall terminate on the day on which—

(i) if such relief was proclaimed under paragraph (1)(G) or (2)(D),
the Commission makes a negative determination under subsection (b)
regarding injury or the threat thereof by imports of such article;

(ii) action described in section 203(a)(3) (A) or (C) takes effect
under section 203 with respect to such article;

(iii) a decision by the President not to take any action under section
203(a) with respect to such article becomes final; or

(iv) whenever the President determines that, because of changed
circumstances, such relief is no longer warranted.

(B) Any suspension of liquidation ordered under paragraph (3) with
respect to an imported article shall terminate on the day on which
provisional relief is terminated under subparagraph (A) with respect to the
article.

(C) If an increase in, or the imposition of, a duty that is proclaimed
under section 203 on an imported article is different from a duty increase
or imposition that was proclaimed for such an article under this section,
then the entry of any such article for which liquidation was suspended
under paragraph (3) shall be liquidated at whichever of such rates of duty
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is lower.

(D) If provisional relief in the form of an increase in, or the imposition
of, a duty is proclaimed under this section with respect to an imported
article and neither a duty increase nor a duty imposition is proclaimed
under section 203 regarding such article, the entry of any such article for
which liquidation was suspended under paragraph (3) may be liquidated at
the rate of duty that applied before provisional relief was provided.

(5) For purposes of this subsection:

(A) The term “citrus product” means any processed oranges or
grapefruit or any orange or grapefruit juice, including concentrate.

(B) A perishable agricultural product is any agricultural article,
including livestock, regarding which the Trade Representative considers
action under this section to be appropriate after taking into account—

(i) whether the article has—
(1) a short shelf life,
(II) a short growing season, or
(III) a short marketing period,
(ii) whether the article is treated as a perishable product under any
other Federal law or regulation; and
(iii) any other factor conmsidered appropriate by the Trade
Representative.
The presence or absence of any factor which the Trade Representative is
required to take into account under clause (i), (ii), or (iii) is not necessarily
dispositive of whether an article is a perishable agricultural product.
(C) The term “provisional relief” means—
(i) any increase in, or imposition of, any duty;
(ii) any modification or imposition of any quantitative restriction on
the importation of an article into the United States; or
(iii) any combination of actions under clauses (i) and (ii).
(e) COMMISSION RECOMMENDATIONS.—

(1) If the Commission makes an affirmative determination under subsection
(b)(1), the Commission shall also recommend the action that would address the
serious injury, or threat thereof, to the domestic industry and be most effective
in facilitating the efforts of the domestic industry to make a positive adjustment
to import competition.

(2) The Commission is authorized to recommend under paragraph (1)—

(A) an increase in, or the imposition of, any duty on the imported article;

(B) a tariff-rate quota on the article;

(C) a modification or imposition of any quantitative restriction on the
importation of the article into the United States;

(D) one or more appropriate adjustment measures, including the
provision of trade adjustment assistance under chapter 2; or

(E) any combination of the actions described in subparagraphs (A)
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through (D).

(3) The Commission shall specify the type, amount, and duration of the
action recommended by it under paragraph (1). The limitations set forth in
section 203(e) are applicable to the action recommended by the Commission.

(4) In addition to the recommendation made under paragraph (1), the
Commission may also recommend that the President—

(A) initiate international negotiations to address the underlying cause of
the increase in imports of the article or otherwise to alleviate the injury or
threat; or

(B) implement any other action authorized under law that is likely to
facilitate positive adjustment to import competition.

(5) For purposes of making its recommendation under this subsection, the
Commission shall—

(A) after reasonable notice, hold a public hearing at which all interested
parties shall be provided an opportunity to present testimony and
evidence; and

(B) take into account—

(i) the form and amount of action described in paragraph (2) (A),
(B), and (C) that would prevent or remedy the injury or threat thereof,

(ii) the objectives and actions specified in the adjustment plan, if
any, submitted under subsection (a}(4),

(iii) any individual commitment that was submitted to the
Commission under subsection (a)(6),

(iv) any information available to the Commission concerning the
conditions of competition in domestic and world markets, and likely
developments affecting such conditions during the period for which
action is being requested, and

(v) whether international negotiations may be constructive to
address the injury or threat thereof or to facilitate adjustment.

(6) Only those members of the Commission who agreed to the affirmative
determination under subsection (b) are eligible to vote on the recommendation
required to be made under paragraph (1) or that may be made under paragraph
(3). Members of the Commission who did not agree to the affirmative
determination may submit, in the report required under subsection (f), separate
views regarding what action, if any, should be taken under section 203.

(f) REPORT BY COMMISSION.—

(1) The Commission shall submit to the President a report on each
investigation undertaken under subsection (b). The report shall be submitted at
the earliest practicable time, but not later than 180 days (240 days if the
petition alleges that crucial circumstances exist) after the date on which the
petition is filed, the request or resolution is received, or the motion is adopted,
as the case may be.

(2) The Commission shall include in the report required under paragraph (1)
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the following:

(A) The determination made under subsection (b) and an explanation of
the basis for the determination.

(B) If the determination under subsection (b) is affirmative, the
recommendations for action made under subsection (¢) and an explanation
of the basis for each recommendation.

(C) Any dissenting or separate views by members of the Commission
regarding the determination and any recommendation referred to in
subparagraphs (A) and (B).

(D) The findings required to be included in the report under subsection
(©)(2).

(E) A copy of the adjustment plan, if any, submitted under section
201(b)(4).

(F) Commitments submitted, and information obtained, by the
Commission regarding steps that firms and workers in the domestic
industry are taking, or plan to take, to facilitate positive adjustment to
import competition.

(G) A description of—

(i) the short- and long-term effects that implementation of the action
recommended under subsection (e) is likely to have on the petitioning
domestic industry, on other domestic industries, and on consumers,
and

(ii) the short- and long-term effects of not taking the recommended
action on the petitioning domestic industry, its workers and the
communities where production facilities of such industry are located,
and on other domestic industries.

(3) The Commission, after submitting a report to the President under
paragraph (1), shall promptly make it available to the public (with the
exception of the confidential information obtained under section 202(a)(6)(B)
and any other information which the Commission determines to be
confidential) and cause a summary thereof to be published in the Federal
Register.

(g) EXPEDITED CONSIDERATION OF ADJUSTMENT ASSISTANCE PETITIONS.—If the
Commission makes an affirmative determination under subsection (b)(1), the
Commission shall promptly notify the Secretary of Labor and the Secretary of
Commerce of the determination. After receiving such notification—

(1) the Secretary of Labor shall give expedited consideration to petitions by
workers in the domestic industry for certification for eligibility to apply for
adjustment assistance under chapter 2; and

(2) the Secretary of Commerce shall give expedited consideration to petitions
by firms in the domestic industry for certification of eligibility to apply for
adjustment assistance under chapter 3.

(h) LIMITATIONS ON INVESTIGATIONS.—
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(1) Except for good cause determined by the Commission to exist, no
investigation for the purposes of this section shall be made with respect to the
same subject matter as a previous investigation under this chapter, unless 1
year has elapsed since the Commission made its report to the President of the
results of such previous investigation.

(2) No new investigation shall be conducted with respect to an article that is
or has been the subject of an action under section 203(a)(3)(A), (B), (C), or (E)
if the last day on which the President could take action under section 203 in the
new investigation is a date earlier than that permitted under section 203(e)(7).

(3)(A) Not later than the date on which the Textiles Agreement enters into
force with respect to the United States, the Secretary of Commerce shall
publish in the Federal Register a list of all articles that are subject to the
Textiles Agreement. An investigation may be conducted under this section
concerning imports of any article that is subject to the Textiles Agreement only
if the United States has integrated that article into GATT 1994 pursuant to the
Textiles Agreement, as set forth in notices published in the Federal Register by
the Secretary of Commerce, including the notice published under section 331
of the Uruguay Round Agreements Act.

(B) For purposes of this paragraph:
(i) The term ‘Textiles Agreement’ means the Agreement on
Textiles and Clothing referred to in section 101(d)(4) of the Uruguay
Round Agreements Act.
(ii) The term ‘GATT 1994’ has the meaning given that term in
section 2(1)(B) of the Uruguay Round Agreements Act.
(i) LIMITED DISCLOSURE OF CONFIDENTIAL BUSINESS INFORMATION UNDER
PROTECTIVE ORDER.—The Commission shall promulgate regulations to provide
access to confidential business information under protective order to authorized
representatives of interested parties who are parties to an investigation under this

section.

SEC. 203. ACTION BY PRESIDENT AFTER DETERMINATION OF IMPORT INJURY. [19
U.S.C. 2253]
(a) IN GENERAL.—

(1)(A) After receiving a report under section 202(f) containing an affirmative
finding regarding serious injury, or the threat thereof, to a domestic industry,
the President shall take all appropriate and feasible action within his power
which the President determines will facilitate efforts by the domestic industry
to make a positive adjustment to import competition and provide greater
economic and social benefits than costs.

(B) The action taken by the President under subparagraph (A) shall be
to such extent, and for such duration, subject to subsection (e)(1), that the
President determines to be appropriate and feasible under such
subparagraph.

(C) The interagency trade organization established under section 242(a)
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of the Trade Expansion Act of 1962 shall, with respect to each affirmative
determination reported under section 202(f), make a recommendation to
the President as to what action the President should take under
subparagraph (A).
(2) In determining what action to take under paragraph (1), the President
shall take into account—

(A) the recommendation and report of the Commission;

(B) the extent to which workers and firms in the domestic industry are—

(i) benefiting from adjustment assistance and other manpower
programs, and

(ii) engaged in worker retraining efforts;

(C) the efforts being made, or to be implemented, by the domestic
industry (including the efforts included in any adjustment plan or
commitment submitted to the Commission under section 202(a)) to make a
positive adjustment to import competition;

(D) the probable effectiveness of the actions authorized under paragraph
(3) to facilitate positive adjustment to import competition;

(E) the short- and long-term economic and social costs of the actions
authorized under paragraph (3) relative to their short- and long-term
economic and social benefits and other considerations relative to the
position of the domestic industry in the United States economy;

(F) other factors related to the national economic interest of the United
States, including, but not limited to—

(i) the economic and social costs which would be incurred by
taxpayers, communities, and workers if import relief were not
provided under this chapter,

(i) the effect of the implementation of actions under this section on
consumers and on competition in domestic markets for articles, and

(iii) the impact on United States industries and firms as a result of
international obligations regarding compensation;

(G) the extent to which there is diversion of foreign exports to the
United States market by reason of foreign restraints;

(H) the potential for circumvention of any action taken under this
section;

(I) the national security interests of the United States; and

(J) the factors required to be considered by the Commission under
section 202(e)(5).

(3) The President may, for purposes of taking action under paragraph (1)—

(A) proclaim an increase in, or the imposition of, any duty on the
imported article;

(B) proclaim a tariff-rate quota on the article;

(C) proclaim a modification or imposition of any quantitative restriction
on the importation of the article into the United States;
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(D) implement one or more appropriate adjustment measures, including
the provision of trade adjustment assistance under chapter 2;

(E) negotiate, conclude, and carry out agreements with foreign countries
limiting the export from foreign countries and the import into the United
States of such article;

(F) proclaim procedures necessary to allocate among importers by the
auction of import licenses quantities of the article that are permitted to be
imported into the United States;

(G) initiate international negotiations to address the underlying cause of
the increase in imports of the article or otherwise to alleviate the injury or
threat thereof;

(H) submit to Congress legislative proposals to facilitate the efforts of
the domestic industry to make a positive adjustment to import competition,

(I) take any other action which may be taken by the President under the
authority of law and which the President considers appropriate and
feasible for purposes of paragraph (1); and

(3) take any combination of actions listed in subparagraphs (A) through
@.

(4)(A) Subject to subparagraph (B), the President shall take action under
paragraph (1) within 60 days (50 days if the President has proclaimed
provisional relief under section 202(d)(2)(D) with respect to the article
concerned) after receiving a report from the Commission containing an
affirmative determination under section 202(b)(1) (or a determination under
such section which he considers to be an affirmative determination by reason of
section 330(d) of the Tariff Act of 1930).

(B) If a supplemental report is requested under paragraph (5), the
President shall take action under paragraph (1) within 30 days after the
supplemental report is received, except that, in a case in which the
President has proclaimed provisional relief under section 202(d)(2)(D)
with respect to the article concerned, action by the President under
paragraph (1) may not be taken later than the 200th day after the
provisional relief was proclaimed.

(5) The President may, within 15 days after the date on which he receives a
report from the Commission containing an affirmative determination under
section 202(b)(1), request additional information from the Commission. The
Commission shall, as soon as practicable but in no event more than 30 days
after the date on which it receives the President's request, furnish additional
information with respect to the industry in a supplemental report.

(b) REPORTS TO CONGRESS.—

(1) On the day the President takes action under subsection (a)(1), the
President shall transmit to Congress a document describing the action and the
reasons for taking the action. If the action taken by the President differs from
the action required to be recommended by the Commission under section
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202(e)(1), the President shall state in detail the reasons for the difference.

(2) On the day on which the President decides that there is no appropriate
and feasible action to take under subsection (a)(1) with respect to a domestic
industry, the President shall transmit to Congress a document that sets forth in
detail the reasons for the decision.

(3) On the day on which the President takes any action under subsection
(a)(1) that is not reported under paragraph (1), the President shall transmit to
Congress a document setting forth the action being taken and the reasons
therefor.

(c) IMPLEMENTATION OF ACTION RECOMMENDED BY COMMISSION.—If the
President reports under subsection (b)(1) or (2) that—

(1) the action taken under subsection (a)(1) differs from the action
recommended by the Commission under section 202(e)(1); or

(2) no action will be taken under subsection (a)(1) with respect to the
domestic industry;

the action recommended by the Commission shall take effect (as provided in
subsection (d)(2)) upon the enactment of a joint resolution described in section
152(a)(1)(A) within the 90-day period beginning on the date on which the document
referred to in subsection (b)(1) or (2) is transmitted to the Congress.

(d) TIME FOR TAKING EFFECT OF CERTAIN RELIEF.—

(1) Except as provided in paragraph (2), any action described in subsection
@)(3) (A), (B), or (C), that is taken under subsection (a)(1) shall take effect
within 15 days after the day on which the President proclaims the action, unless
the President announces, on the date he decides to take such action, his
intention to negotiate one or more agreements described in subsection (a)(3)(E)
in which case the action under subsection (a)(3) (A), (B), or (C) shall be
proclaimed and take effect within 90 days after the date of such decision.

(2) If the contingency set forth in subsection (c) occurs, the President shall,
within 30 days after the date of the enactment of the joint resolution referred to
in such subsection, proclaim the action recommended by the Commission
under section 202(e)(1).

{e) LIMITATIONS ON ACTIONS.—

(1)(A) Subject to subparagraph (B), the duration of the period in which an
action taken under this section may be in effect shall not exceed 4 years. Such
period shall include the period, if any, in which provisional reliefunder section
202(d) was in effect.

(B)(i) Subject to clause (ii), the President, after receiving an affirmative
determination from the Commission under section 204(c) (or, if the
Commission is equally divided in its determination, a determination which
the President considers to be an affirmative determination of the
Commission), may extend the effective period of any action under this
section if the President determines that—

(1) the action continues to be necessary to prevent or remedy
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the serious injury; and
(ID) there is evidence that the domestic industry is making a
positive adjustment to import competition.
(ii) The effective period of any action under this section, including
any extensions thereof, may not, in the aggregate, exceed 8 years.

(2) Action of a type described in subsection (a)(3) (A), (B), or (C) may be
taken under subsection (a)(1), under section 202(d)(1)(G), or under section
202(d)(2)(D) only to the extent the cumulative impact of such action does not
exceed the amount necessary to prevent or remedy the serious injury.

(3) No action may be taken under this section which would increase a rate of
duty to (or impose a rate) which is more than 50 percent ad valorem above the
rate (if any) existing at the time the action is taken.

(4) Any action taken under this section proclaiming a quantitative restriction
shall permit the importation of a quantity or value of the article which is not
less than the average quantity or value of such article entered into the United
States in the most recent 3 years that are representative of imports of such
article and for which data are available, unless the President finds that the
importation of a different quantity or value is clearly justified in order to
prevent or remedy the serious injury.

(5) An action described in subsection (a)(3) (A), (B), or (C) that has an
effective period of more than 1 year shall be phased down at regular intervals
during the period in which the action is in effect.

(6)(A) The suspension, pursuant to any action taken under this section, of—

(i) subheadings 9802.00.60 or 9802.00.80 of the Harmonized Tariff
Schedule of the United States with respect to an article; and
(ii) the designation of any article as an eligible article for purposes
of title V;
shall be treated as an increase in duty.

(B) No proclamation providing for a suspension referred to in
subparagraph (A) with respect to any article may be made by the
President, nor may any such suspension be recommended by the
Commission under section 202(e), unless the Commission, in addition to
making an affirmative determination under section 202(b)(1), determines
in the course of its investigation under section 202(b) that the serious
injury, or threat thereof, substantially caused by imports to the domestic
industry producing a like or directly competitive article results from, as the
case may be—

(i) the application of subheadings 9802.00.60 or 9802.00.80 of the
Harmonized Tariff Schedule of the United States; or

(i) the designation of the article as an eligible article for the
purposes of title V.

(7)(A) If an article was the subject of an action under subparagraph (A), (B),
(C), or (E) of subsection (a)(3), no new action may be taken under any of those
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subparagraphs with respect to such article for—

(i) a period beginning on the date on which the previous action
terminates that is equal to the period in which the previous action was
in effect, or

(ii) a period of 2 years beginning on the date on which the previous
action terminates,

whichever is greater.

(B) Notwithstanding subparagraph (A), if the previous action under
subparagraph (A), (B), (C), or (E) of subsection (a)(3) with respect to an
article was in effect for a period of 180 days or less, the President may
take a new action under any of those subparagraphs with respect to such
article if—

(i) at least 1 year has elapsed since the previous action went into
effect; and

(ii) an action described in any of those subparagraphs has not been
taken with respect to such article more than twice in the 5-year period
immediately preceding the date on which the new action with respect
to such article first becomes effective.

(f) CERTAIN AGREEMENTS.—

(1) If the President takes action under this section other than the
implementation of agreements of the type described in subsection (a)(3)(E), the
President may, after such action takes effect, negotiate agreements of the type
described in subsection (a)(3)(E), and may, after such agreements take effect,
suspend or terminate, in whole or in part, any action previously taken.

(2) If an agreement implemented under subsection (a)(3)(E) is not effective,
the President may, consistent with the limitations contained in subsection (),
take additional action under subsection (a).

(g) REGULATIONS.—

(1) The President shall by regulation provide for the efficient and fair
administration of all actions taken for the purpose of providing import relief
under this chapter.

(2) In order to carry out an international agreement concluded under this
chapter, the President may prescribe regulations governing the entry or
withdrawal from warehouse of articles covered by such agreement. In addition,
in order to carry out any agreement of the type described in subsection
(a)(3)(E) that is concluded under this chapter with one or more countries
accounting for a major part of United States imports of the article covered by
such agreement, including imports into a major geographic area of the United
States, the President may issue regulations governing the entry or withdrawal
from warehouse of like articles which are the product of countries not parties to
such agreement.

(3) Regulations prescribed under this subsection shall, to the extent
practicable and consistent with efficient and fair administration, insure against
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inequitable sharing of imports by a relatively small number of the larger
importers.
SEC. 204. MONITORING, MODIFICATION, AND TERMINATION OF ACTION. [19
U.S.C. 2254]
(a) MONITORING.—

(1) So long as any action taken under section 203 remains in effect, the
Commission shall monitor developments with respect to the domestic industry,
including the progress and specific efforts made by workers and firms in the
domestic industry to make a positive adjustment to import competition.

(2) If the initial period during which the action taken under section 203 is in
effect exceeds 3 years, or if an extension of such action exceeds 3 years, the
Commission shall submit a report on the results of the monitoring under
paragraph (1) to the President and to the Congress not later than the date that is
the mid-point of the initial period, and of each such extension, during which the
action is in effect.

(3) In the course of preparing each report under paragraph (2), the
Commission shall hold a hearing at which interested persons shall be given a
reasonable opportunity to be present, to produce evidence, and to be heard.

(4) Upon request of the President, the Commission shall advise the President
of its judgment as to the probable economic effect on the industry concerned of
any reduction, modification, or termination of the action taken under section
203 which is under consideration.

(b) REDUCTION, MODIFICATION, AND TERMINATION OF ACTION.—

(1) Action taken under section 203 may be reduced, modified, or terminated
by the President (but not before the President receives the report required under
subsection (a)(2)}(A)) if the President—

(A) after taking into account any report or advice submitted by the
Commission under subsection (a) and after secking the advice of the
Secretary of Commerce and the Secretary of Labor, determines, on the
basis that either—

(i) the domestic industry has not made adequate efforts to make a
positive adjustment to import competition, or
(ii) the effectiveness of the action taken under section 203 has been
impaired by changed economic circumstances,
that changed circumstances warrant such reduction, or termination; or

(B) determines, after a majority of the representatives of the domestic
industry submits to the President a petition requesting such reduction,
modification, or termination on such basis, that the domestic industry has
made a positive adjustment to import competition.

(2) Notwithstanding paragraph (1), the President is authorized to take such
additional action under section 203 as may be necessary to eliminate any
circumvention of any action previously taken under such section.

(3) Notwithstanding paragraph (1), the President may, after receipt of a
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Commission determination under section 129(a)(4) of the Uruguay Round
Agreements Act and consulting with the Committee on Ways and Means ofthe
House of Representatives and the Committee on Finance of the Senate, reduce,
modify, or terminate action taken under section 203.

(c) EXTENSION OF ACTION.—

(1) Upon request of the President, or upon petition on behalf of the industry
concerned filed with the Commission not earlier than the date which is 9
months, and not later than the date which is 6 months, before the date any
action taken under section 203 is to terminate, the Commission shall investigate
to determine whether action under section 203 continues to be necessary to
prevent or remedy serious injury and whether there is evidence that the industry
is making a positive adjustment to import competition.

(2) The Commission shall publish notice of the commencement of any
proceeding under this subsection in the Federal Register and shall, within a
reasonable time thereafter, hold a public hearing at which the Commission shall
afford interested parties and consumers an opportunity to be present, to present
evidence, and to respond to the presentations of other parties and consumers,
and otherwise to be heard.

(3) The Commission shall transmit to the President a report on its
investigation and determination under this subsection not later than 60 days
before the action under section 203 is to terminate, unless the President
specifies a different date.

(d) EVALUATION OF EFFECTIVENESS OF ACTION.—

(1) After any action taken under section 203 has terminated, the Commission
shall evaluate the effectiveness of the actions in facilitating positive adjustment
by the domestic industry to import competition, consistent with the reasons set
out by the President in the report submitted to the Congress under section
203(b).

(2) During the course of the evaluation conducted under paragraph (1), the
Commission shall, after reasonable public notice, hold a hearing on the
effectiveness of the action. All interested persons shall have the opportunity to
attend such hearing and to present evidence or testimony at such hearing.

(3) A report on the evaluation made under paragraph (1) and the hearings
held under paragraph (2) shall be submitted by the Commission to the
President and to the Congress by no later than the 180th day after the day on
which the actions taken under section 203 terminated.

(e) OTHER PROVISIONS.—

(1) Action by the President under this chapter may be taken without regard to
the provisions of section 126(a) of this Act but only after consideration of the
relation of such actions to the international obligations of the United States.

(2) If the Commission treats as the domestic industry production located ina
major geographic area of the United States under section 202(c)(4)(C), then the
President shall take into account the geographic concentration of domestic
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production and of imports in that area in taking any action authorized under
paragraph (1).

E. RELIEF FROM MARKET DISRUPTION BY IMPORTS FROM
COMMUNIST COUNTRIES

Section 406 of the Trade Act of 1974, as amended

[19 U.S.C. 2436; Public Law 93-618, as amended by Reorganization Plan No. 3 of 1979 Public Law
100-418, Public Law 106-36, and Public Law 106-286]

SEC. 406. MARKET DISRUPTION.
(a) INVESTIGATION BY INTERNATIONAL TRADE COMMISSION; REPORT;
PUBLICATION.

(1) Upon the filing of a petition by an entity described in section 202(a),
upon request of the President or the United States Trade Representative, upon
resolution of either the Committee on Ways and Means of the House of
Representatives or the Committee on Finance of the Senate, or on its own
motion, the International Trade Commission (hereafter in this section referred
to as the “Commission”) shall promptly make an investigation to determine,
with respect to imports of an article which is the product of a Communist
country, whether market disruption exists with respect to an article produced by
a domestic industry.

(2) The provisions of subsections (a)(3), (b)(4),16 and (c)(4) of section 202
shall apply with respect to investigations by the Commission under paragraph
(1).

(3) The Commission shall report to the President its determination with
respect to each investigation under paragraph (1) and the basis therefor and
shall include in each report any dissenting or separate views. If the Commission
finds, as a result of its investigation, that market disruption exists with respect
to an article produced by a domestic industry, it shall find the amount of the
increase in, or imposition of, any duty or other import restriction on such article
which is necessary to prevent or remedy such market disruption and shall
include such finding in its report to the President. The Commission shall
furnish to the President a transcript of the hearings and any briefs which may
have been submitted in connection with each investigation.

(4) The report of the Commission of its determination with respect to an

16 Section 301(c) of P.L. 103-465, the Uruguay Round Agreements Act, repealed Section 202(b)(4) of
the Trade Act of 1974. This repeal has not yet been reflected in Section 406(a)(2) of the Trade Act of
1974.
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investigation under paragraph (1) shall be made at the earliest practicable time,
but not later than 3 months after the date on which the petition is filed (or the
date on which the request or resolution is received or the motion is adopted, as
the case may be). Upon making such report to the President, the Commission
shall also promptly make public such report (with the exception of information
which the Commission determines to be confidential) and shall cause a
summary thereof to be published in the Federal Register.

(b) AFFIRMATIVE DETERMINATION. With respect to any affirmative determination
of the Commission under subsection (a)—

(1) such determination shall be treated as an affirmative determination made
under section 201(b) of this Act (as in effect on the day before the date of the
enactment of the Omnibus Trade and Competitiveness Act of 1988); and

(2) sections 202 and 203 of this Act (as in effect on the day before the date of
the enactment of such Act of 1988), rather than the provisions of chapter 1 of
title IT of this Act as amended by section 1401 of such Act of 1988, shall apply
with respect to the taking of subsequent action, if any, by the President in
response to such affirmative determination;

except that—

(A) the President may take action under such sections 202 and 203 only
with respect to imports from the country or countries involved of the
article with respect to which the affirmative determination was made; and

(B) if such action consists of, or includes, an orderly marketing
agreement, such agreement shall be entered into within 60 days after the
import relief determination date.

(¢) PRODUCTS OF COMMUNIST COUNTRIES. If, at any time, the President finds that
there are reasonable grounds to believe, with respect to imports of an article which
is the product of a Communist country, that market disruption exists with respect to
an article produced by a domestic industry, he shall request the Commission to
initiate an investigation under subsection (a). If the President further finds that
emergency action is necessary, he may take action under sections 202 and 203
referred to in subsection (b) as if an affirmative determination of the Commission
had been made under subsection (a). Any action taken by the President under the
preceding sentence shall cease to apply (1) if a negative determination is made by
the Commission under subsection (a) with respect to imports of such article, on the
day on which the Commission's report of such determination is submitted to the
President, or (2) if an affirmative determination is made by the Commission under
subsection (a) with respect to imports of such article, on the day on which the action
was taken by the President pursuant to such determination becomes effective.

(d) PETITIONS TO INITIATE CONSULTATIONS AS PROVIDED FOR BY SAFEGUARD
ARRANGEMENTS.

(1) A petition may be filed with the President by an entity described in
section 202(a) requesting the President to initiate consultations provided for by
the safeguard arrangements of any agreement entered into under section 405
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with respect to imports of an article which is the product of the country which
is the other party to such agreement.

(2) If the President determines that there are reasonable grounds to believe,
with respect to imports of such article, that market disruption exists with
respect to an article produced by a domestic industry, he shall initiate
consultations with such country with respect to such imports.

(e) DEFINITIONS; FACTORS DETERMINING EXISTENCE OF MARKET DISRUPTION. For
purposes of this section—

(1) The term “Communist country” means any country dominated or
controlled by communism.

(2)(A) Market disruption exists within a domestic industry whenever imports
of an article, like or directly competitive with an article produced by such
domestic industry, are increasing rapidly, either absolutely or relatively, so as
to be a significant cause of material injury, or threat thereof, to such domestic
industry.

(B) For purposes of subparagraph (A):

(i) Imports of an article shall be considered to be increasing rapidly
if there has been a significant increase in such imports (either actual
or relative to domestic production) during a recent period of time.

(ii) The term “significant cause” refers to a cause which contributes
significantly to the material injury of the domestic industry, but need
not be equal to or greater than any other cause.

(C) The Commission, in determining whether market disruption exists,
shall consider, among other factors—

(i) the volume of imports of the merchandise which is the subject of
the investigation;

(ii) the effect of imports of the merchandise on prices in the United
States for like or directly competitive articles;

(iii) the impact of imports of such merchandise on domestic
producers of like or directly competitive articles; and

(iv) evidence of disruptive pricing practices, or other efforts to
unfairly manage trade patterns.

F. RELIEF FROM MARKET DISRUPTION BY IMPORTS FROM THE
PEOPLE'S REPUBLIC OF CHINA

Section 421-423 of the Trade Agreements Act of 1974, as amended

[19 U.S.C. 2451, 2451a, 2451b; Public Law 93-618, as amended by Public Law 106-286 and Public
Law 108-429]

CHAPTER 2—RELIEF FROM MARKET DISRUPTION TO INDUSTRIES AND
DIVERSION OF TRADE TO THE UNITED STATES MARKET



774 -

SEC. 421. ACTION TO ADDRESS MARKET DISRUPTION.

(a) PRESIDENTIAL ACTION.—If a product of the People's Republic of China is
being imported into the United States in such increased quantities or under such
conditions as to cause or threaten to cause market disruption to the domestic
producers of a like or directly competitive product, the President shall, in
accordance with the provisions of this section, proclaim increased duties or other
import restrictions with respect to such product, to the extent and for such period as
the President considers necessary to prevent or remedy the market disruption.

(b) INITIATION OF AN INVESTIGATION.—

(1) Upon the filing of a petition by an entity described in section 202(a) of
the Trade Act of 1974 (19 U.S.C. 2252(a)), upon the request of the President or
the United States Trade Representative (in this chapter referred to as the
“Trade Representative”), upon resolution of either the Committee on Ways and
Means of the House of Representatives, or the Committee on Finance of the
Senate (in this chapter referred to as the “Committees”) or on its own motion,
the United States International Trade Commission (in this chapter referred to as
the “Commission”) shall promptly make an investigation to determine whether
products of the People's Republic of China are being imported into the United
States in such increased quantities or under such conditions as to cause or
threaten to cause market disruption to the domestic producers of like or directly
competitive products.

(2) The limitations on investigations set forth in section 202(h)(1) of the
Trade Act of 1974 (19 U.S.C. 2252(h)(1)) shall apply to investigations
conducted under this section.

(3) The provisions of subsections (a)(8) and (i) of section 202 of the Trade
Act of 1974 (19 U.S.C. 2252(a)(8) and (i)), relating to treatment of confidential
business information, shall apply to investigations conducted under this section.

(4) Whenever a petition is filed, or a request or resolution is received, under
this subsection, the Commission shall transmit a copy thereof to the President,
the Trade Representative, the Committee on Ways and Means of the House of
Representatives, and the Committee on Finance of the Senate, except that in the
case of confidential business information, the copy may include only
nonconfidential summaries of such information.

(5) The Commission shall publish notice of the commencement of any
proceeding under this subsection in the Federal Register and shall, within a
reasonable time thereafter, hold public hearings at which the Commission shall
afford interested parties an opportunity to be present, to present evidence, to
respond to the presentations of other parties, and otherwise to be heard.

(¢) MARKET DISRUPTION.—

(1) For purposes of this section, market disruption exists whenever imports
of an article like or directly competitive with an article produced by a domestic
industry are increasing rapidly, either absolutely or relatively, so as to be a
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significant cause of material injury, or threat of material injury, to the domestic
industry.

(2) For purposes of paragraph (1), the term “significant cause” refers to a
cause which contributes significantly to the material injury of the domestic
industry, but need not be equal to or greater than any other cause.

(d) FACTORS IN DETERMINATION.—In determining whether market disruption
exists, the Commission shall consider objective factors, including—

(1) the volume of imports of the product which is the subject of the
investigation;

(2) the effect of imports of such product on prices in the United States for
like or directly competitive articles; and

(3) the effect of imports of such product on the domestic industry producing
like or directly competitive articles.

The presence or absence of any factor under paragraph (1), (2), or (3) is not
necessarily dispositive of whether market disruption exists.

(¢) TIME FOR COMMISSION DETERMINATIONS.—The Commission shall make and
transmit to the President and the Trade Representative its determination under
subsection (b)(1) at the earliest practicable time, but in no case later than 60 days
(or 90 days in the case of a petition requesting relief under subsection (1)) after the
date on which the petition is filed, the request or resolution is received, or the
motion is adopted, under subsection (b). If the Commissioners voting are equally
divided with respect to its determination, then the determination agreed upon by
either group of Commissioners may be considered by the President and the Trade
Representative as the determination of the Commission.

(f) RECOMMENDATIONS OF COMMISSION ON PROPOSED REMEDIES.—If the
Commission makes an affirmative determination under subsection (b), or a
determination which the President or the Trade Representative may consider as
affirmative under subsection (e), the Commission shall propose the amount of
increase in, or imposition of, any duty or other import restrictions necessary to
prevent or remedy the market disruption. Only those members of the Commission
who agreed to the affirmative determination under subsection (b) are eligible to vote
on the proposed action to prevent or remedy market disruption. Members of the
Commission who did not agree to the affirmative determination may submit, in the
report required under subsection (g), separate views regarding what action, if any,
should be taken to prevent or remedy market disruption.

(g) REPORT BY COMMISSION.—

(1) Not later than 20 days after a determination under subsection (b) is made,
the Commission shall submit a report to the president and the Trade
Representative.

(2) The Commission shall include in the report required under paragraph (1)
the following:

(A) The determination made under subsection (b) and an explanation of
the basis for the determination.
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(B) If the determination under subsection (b) is affirmative, or may be
considered by the President of the Trade Representative as affirmative
under subsection (e), the recommendations of the Commission on
proposed remedies under subsection (f) and an explanation of the basis for
each recommendation.

(C) Any dissenting or separate views by members of the Commission
regarding the determination and any recommendation referred to in
subparagraphs (A) and (B).

(D) A description of—

(i) the short- and long-term effects that implementation of the action
recommended under subsection (f) is likely to have on the petitioning
domestic industry, on other domestic industries, and on consumers;
and

(ii) the short- and long-term effects of not taking the recommended
action on the petitioning domestic industry, its workers, and the
communities where production facilities of such industry are located,
and on other domestic industries.

(3) The Commission, after submitting a report to the President under
paragraph (1), shall promptly make it available to the public (but shall not
include confidential business information) and cause a summary thereof to be
published in the Federal Register.

(h) OPPORTUNITY TO PRESENT VIEWS AND EVIDENCE ON PROPOSED MEASURE
AND RECOMMENDATION TO THE PRESIDENT.—

(1) Within 20 days after receipt of the Commission's report under subsection
(2) (or 15 days in the case of an affirmative preliminary determination under
subsection (i)(1)(B)), the Trade Representative shall publish in the Federal
Register notice of any measure proposed by the Trade Representative to be
taken pursuant to subsection (a) and of the opportunity, including a public
hearing, if requested, for importers, exporters, and other interested parties to
submit their views and evidence on the appropriateness of the proposed
measure and whether it would be in the public interest.

(2) Within 55 days after receipt of the report under subsection (g) (or 35 days
in the case of an affirmative preliminary determination under subsection
(i)(1)(B)), The Trade Representative, taking into account the views and
evidence received under paragraph (1) on the measure proposed by the Trade
Representative, shall make a recommendation to the President concerning what
action, if any, to take to prevent or remedy the market disruption.

(i) CRITICAL CIRCUMSTANCES.—

(1) When a petition filed under subsection (b) alleges that critical
circumstances exist and requests that provisional relief be provided under this
subsection with respect to the product identified in the petition, the
Commission shall, not later than 45 days after the petition containing the
request is filed—
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(A) determine whether delay in taking action under this section would
cause damage to the relevant domestic industry which would be difficult to
repair; and

(B) if the determination under subparagraph (A) is affirmative, make a
preliminary determination of whether imports of the product which is the
subject of the investigation have caused or threatened to cause market
disruption.

If the Commissioners voting are equally divided with respect to either of its
determinations, then the determination agreed upon by either group of
Commissioners may be considered by the President and the Trade
Representative as the determination of the Commission.

(2) On the date on which the Commission completes its determinations under
paragraph (1), the Commission shall transmit a report on the determinations to
the President and the Trade Representative, including the reasons for its
determinations. If the determinations under paragraph (1) are affirmative, or
may be considered by the President or the Trade Representative as affirmative
under paragraph (1), the Commission shall include in its report its
recommendations on proposed provisional measures to be taken to prevent or
remedy the market disruption. Only those members of the Commission who
agreed to the affirmative determinations under paragraph (1) are eligible to
vote on the proposed provisional measures to prevent or remedy market
disruption. Members of the Commission who did not agree to the affirmative
determinations may submit, in the report, dissenting or separate views
regarding the determination and any recommendation of provisional measures
referred to in this paragraph.

(3) If the determinations under paragraph (1) are affirmative, or may be
considered by the President or the Trade Representative as affirmative under
paragraph (1), the Trade Representative shall, within 10 days after receipt of
the Commission's report, determine the amount or extent of provisional relief
that is necessary to prevent or remedy the market disruption and shall provide a
recommendation to the President on what provisional measures, if any, to take.

(4)(A) The President shall determine whether to provide provisional relief
and proclaim such relief, if any, within 10 days after receipt of the
recommendation from the Trade Representative.

(B) Such relief may take the form of—

(i) the imposition of or increase in any duty;

(ii) any modification, or imposition of any quantitative restriction
on the importation of any article into the United States; or

(iii) any combination of actions under clauses (i) and (ii).

(C) Any provisional action proclaimed by the President pursuant to a
determination of critical circumstances shall remain in effect not more than
200 days.

(D) Provisional relief shall cease to apply upon the effective date of
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relief proclaimed under subsection (a), upon a decision by the President
not to provide such relief, or upon a negative determination by the
Commission under subsection (b).

() AGREEMENTS WITH THE PEOPLE'S REPUBLIC OF CHINA.—

(1) The Trade Representative is authorized to enter into agreements for the
People's Republic of China to take such action as necessary to prevent or
remedy market disruption, and should seek to conclude such agreement before
the expiration of the 60-days consultation period provided for under the
product-specific safeguard provision of the Protocol of Accession of the
People's Republic of China to the WTO, which shall commence not later than 5
days after the Trade Representative receives an affirmative determination
provided for in subsection (e) or a determination which the Trade
Representative considers to be an affirmative determination pursuant to
subsection (e).

(2) If no agreement is reached with the People's Republic of china pursuant
to consultations under paragraph (1), or if the President determines than an
agreement reached pursuant to such consultations is not preventing or
remedying them market disruption at issue, the President shall provide import
relief in accordance with subsection (a).

(k) STANDARD FOR PRESIDENTIAL ACTION.—

(1) Within 15 days after receipt of a recommendation from the Trade
Representative under subsection (h) on the appropriate action, if any, to take to
prevent or remedy the market disruption, the President shall provide import
relief for such industry pursuant to subsection (a), unless the President
determines that provision of such relief is not in the national economic interest
of the United States or, in extraordinary cases, that the taking of action
pursuant to subsection (a) would cause serious harm to the national security of
the United States.

(2) The President may determine under paragraph (1) that providing import
relief is not in the national economic interest of the United States only if the
President finds that the taking of such action would have an adverse impact on
the United States economy clearly greater than the benefits of such action

(1) PUBLICATION OF DECISION AND REPORTS.—

(1)The President's decision, including the reasons therefor and the scope and
duration of any action taken, shall be published in the Federal Register.

(2) The Commission shall promptly make public any report transmitted
under this section, but shall not make public any information which the
Commission determines to be confidential, and shall publish notice of such
report in the Federal Register.

(m) EFFECTIVE DATE OF RELIEF.—Import relief under this section shall take effect
not later than 15 days after the President's determination to provide such relief.
(n) MODIFICATIONS OF RELIEF.—
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(1) At any time after the end of the 6-month period beginning on the date on
which relief under subsection (m) first takes effect, the President may request
that the Commission provide a report on the probable effect of the
modification, reduction, or termination of the relief provided on the relevant
industry. The Commission shall transmit such report to the President within 60
days of the request.

(2) The President may, after receiving a report from the Commission under
paragraph (1), take such action to modify, reduce, or terminate relief that the
President determines is necessary to continue to prevent or remedy the market
disruption at issue.

(3) Upon the granting of relief under subsection (k), the Commission shall
collect such data as is necessary to allow it to respond rapidly to a request by
the President under paragraph (1).

(0) EXTENSION OF ACTION.—

(1) Upon request of the President or upon petition on behalf of the industry
concerned filed with the Commission not earlier than the date which is 9
months, and not later than the date which is 6 months, before the date any relief
provided under subsection (k) is to terminate, the Commission shall investigate
to determine whether action under this section continues to be necessary to
prevent or remedy market disruption.

(2) The Commission shall publish notice of the commencement of any
proceeding under this subsection in the Federal register and shall, within a
reasonable time thereafter, hold a public hearing at which the Commission shall
afford interested parties and consumers an opportunity to be present, to present
evidence, and to respond to the presentations of other parties and consumers,
and otherwise to be heard.

(3) The Commission shall transmit to the President a report on its
investigation and determination under this subsection not later than 60 days
before the action under subsection (m) is to terminate.

(4) The President, after receiving an affirmative determination from the
Commission under paragraph (3), may extend the effective period of any action
under this section if the President determines that the action continues to be
necessary to prevent or remedy the market disruption.

SEC. 422. ACTION IN RESPONSE TO TRADE DIVERSION. [19 U.S.C. 2451a]

(a) MONITORING BY CUSTOMS SERVICE.—In any case in whicha WTO member
other than the United States requests consultations with the People’s Republic of
China under the product-specific safeguard provision of the Protocol of Accession
of the People’s Republic of China to the World Trade Organization, the Trade
Representative shall inform the United States Customs Service, which shall monitor
imports into the United States of those products of Chinese origin that are the
subject of the consultation request. Data from such monitoring shall promptly be
made available to the Commission upon request by the Commission.

(b) INITIATION OF INVESTIGATION.—
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(1)Upon the filing of a petition by an entity described in section 202(a) of the
Trade Act of 1974, upon the request of the President or the Trade
Representative, upon resolution of either of the Committees, or on its own
motion, the Commission shall promptly make an investigation to determine
whether an action described in subsection {(c) has caused, or threatens to cause,
a significant diversion of trade into the domestic market of the United States.

(2) The Commission shall publish notice of the commencement of any
proceeding under this subsection in the Federal Register and shall, within a
reasonable time thereafter, hold public hearings at which the Commission shall
afford interested parties an opportunity to be present, to present evidence, to
respond to the presentations of other parties, and otherwise to be heard.

(3) The provisions of subsection (a)(8) and (i) of section 202 of the Trade
Actof1974 (19 U.S.C. 2252(a)(8) and (1)), relating to treatment of confidential
business information, shall apply to investigations conducted under this section.

(c) ACTIONS DESCRIBED.—An action is described in this subsection if it is an
action—

(1) by the People’s Republic of China to prevent or remedy market
disruption in a WTO member other than the United States;

(2) by a WTO member other than the United States to withdraw concessions
under the WTO Agreement or otherwise to limit imports to prevent or remedy
market disruption;

(3) by a WTO member other than the United States to apply a provisional
safeguard within the meaning of the product-specific safeguard provision of the
Protocol of Accession of the People’s Republic of China to the WTO; or

(4) any combination of actions described in paragraphs (1) through (3).

(d) BASIC FOR DETERMINATION OF SIGNIFICANT DIVERSION.—

(1) In determining whether significant diversion or the threat thereof exists
for purposes of this section, the Commission shall take into account, to the
extent such evidence is reasonably available—

(A) the monitoring conducted under subsection (a);

(B) the actual or imminent increase in United States market share held
by such imports from the People's Republic of China;

(C) the actual or imminent increase in volume of such imports into the
United States;

(D) the nature and extent of the action taken or proposed by the WTO
member concerned;

(E) the extent of exports from the People's Republic of China to that
WTO member and to the United States;

(F) the actual or imminent changes in exports to that WTO member due
to the action taken or proposed;

(G) the actual or imminent diversion of exports from the People's
Republic of China to countries other than the United States;

(H) cyclical or seasonal trend in import volumes into the United States
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of the products at issue; and

(I) conditions of demand and supply in the United States market for the
products at issue.

The presence or absence of any factor under any of subparagraphs (A) through
(1) is not necessarily dispositive of whether a significant diversion of trade or
the threat thereof exists.

(2) For purposes of making its determination, the Commission shall examine
changes in imports into the United States from the People's Republic of China
since the time that the WTO member commenced the investigation thatled to a
request for consultations described in subsection (a).

(3) If more than one action by a WTO member or WTO members against a
particular product is identified in the petition, request, or resolution under
subsection (b) or during the investigation, the Commission may cumulatively
assess the actual or likely effects of such actions jointly in determining whether
a significant diversion of trade or threat thereof exists.

(e) COMMISSION DETERMINATION; AGREEMENT AUTHORITY.—

(1) The Commission shall make and transmit to the President and the Trade
Representative its determination under subsection (b) at the earliest practicable
time, but in no case later than 45 days after the date on which the petition is
filed, the request or resolution is received, or the motion is adopted, under
subsection (b). If the Commissioners voting are equally divided with respect to
its determination, then the determination agreed upon by either group of
Commissioners may be considered by the President and the Trade
Representative as the determination of the Commission.

(2) The Trade Representative is authorized to enter into agreements with the
People's Republic of China or the other WTO members concerned to take such
action as necessary to prevent or remedy significant trade diversion or threat
thereof into the domestic market of the United States, and should seek to
conclude such agreements before the expiration of the 60-day consultation
period provided for under the product-specific safeguard provision of the
Protocol of Accession of the People's Republic of China to the WTO, which
shall commence not later than 5 days after the Trade Representative receives an
affirmative determination provided for in paragraph (1) or a determination
which the Trade Representative considers to be an affirmative determination
pursuant to paragraph (1).

(3) REPORT BY COMMISSION.—

(A) Not later than 10 days after a determination under subsection (b), is
made, the Commission shall transmit a report to the President and the
Trade Representative.

(B) The Commission shall include in the report required under
subparagraph (A) the following:

(i) The determination made under subsection (b) and an explanation
of the basis for the determination.
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(ii) If the determination under subsection (b) is affirmative, or may
be considered by the President or the Trade Representative as
affirmative under subsection (¢)(1), the recommendations of the
Commission on increased tariffs or other import restrictions to be
imposed to prevent or remedy the trade diversion or threat thereof,
and explanations of the bases for such recommendations. Only those
members of the Commission who agreed to the affirmative
determination under subsection (b) are eligible to vote on the
proposed action to prevent or remedy the trade diversion or threat
thereof.

(ili) Any dissenting or separate views by members of the
Commission regarding the determination and any recommendation
referred to in clauses (i) and (ii).

(iv) A description of—

(I) The short- and long-term effects that implementation of the
action recommended under clause (ii) is likely to have on the
petitioning domestic industry, on other domestic industries, and
on consumers; and

(II) the short- and long-term effects of not taking the
recommended action on the petitioning domestic industry, its
workers and the communities where production facilities of such
industry are located, and on other domestic industries.

(C) The Commission, after submitting a report to the President under
subparagraph (A), shall promptly make it available to the public (with the
exception of confidential business information) and cause a summary
thereof to be published in the Federal Register.

(f) PuBLIC COMMENT.—If consultations fail to lead to an agreement with the
People's Republic of China or the WTO member concerned within 60 days, the
Trade Representative shall promptly publish notice in the Federal Register of any
proposed action to prevent or remedy the trade diversion, and provide an
opportunity for interested persons to present views and evidence on whether the
proposed action is in the public interest.

(g) RECOMMENDATION TO THE PRESIDENT.—Within 20 days after the end of
consultations pursuant to subsection (e), the Trade Representative shall make a
recommendation to the President on what action, if any, should be taken to prevent
or remedy the trade diversion or threat thereof.

(h) PRESIDENTIAL ACTION.—Within 20 days after receipt of the recommendation
from the Trade Representative, the President shall determine what action to take to
prevent or remedy the trade diversion or threat thereof.

(i) DURATION OF ACTION.—Action taken under subsection (h) shall be terminated
not later than 30 days after expiration of the action taken by the WTO member or
members involved against imports from the People's Republic of China.
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(j) REVIEW OF CIRCUMSTANCES.—The Commission shall review the continued
need for action taken under subsection (h) if the WTO member or members
involved notify the Committee of Safeguards of the WTO of any modification in the
action taken by them against the People's Republic of China pursuant to
consultation referred to in subsection (a). The Commission shall, not later than 60
days after such notification, determine whether a significant diversion of trade
continues to exist and report its determination to the President. The President shall
determine, within 15 days after receiving the Commission's report, whether to
modify, withdraw, or keep in place the action taken under subsection (h).

SEC. 423. REGULATIONS; TERMINATION OF PROVISION. [19 U.S.C. 2451b]

(a) To CARRY OUT RESTRICTIONS AND MONITORING.—The President shall by
regulation provide for the efficient and fair administration of any restriction
proclaimed pursuant to the subtitle and to provide for effective monitoring of
imports under section 422(a).

(b) To CARRY OUT AGREEMENTS.—To carry out an agreement concluded
pursuant to consultations under section 421(j) or 422(e)(2), the President is
authorized to prescribe regulations governing the entry or withdrawal from
warehouse of articles covered by such agreement.

(c) TERMINATION DATE.—This subtitle and any regulations issued under this
subtitle shall cease to be effective 12 years after the date of entry into force of the
Protocol of Accession of the People's Republic of China to the WTO.

G. AUTHORITY TO AUCTION IMPORT LICENSES

Section 1102 of the Trade Agreements Act of 1979

[19 U.S.C. 2581, Public Law 96-39, as amended by Public Law 100418, Public Law 105-220, and
Public Law 105-277]

SEC. 1102. AUCTION OF IMPORT LICENSES.

(a) IN GENERAL.—Notwithstanding any other provision of law, the President may
sell import licenses at public auction under such terms and conditions as he deems
appropriate. Regulations prescribed under this subsection shall, to the extent
practicable and consistent with efficient and fair administration, insure against
inequitable sharing of imports by a relatively small number of the larger importers.

(b) “IMPORT LICENSE” DEFINED.—For purposes of this section, the term “import
license” means any documentation used to administer a quantitative restriction
imposed or modified after the date of enactment of this Act [enacted July 26, 1979]
under—

(1) section 125, 203, 301, or 406 of the Trade Act of 1974 (19 U.S.C. 2135,
2253, 2411, or 2436),

(2) the International Emergency Economic Powers Act (50 U.S.C. App.
1701-1706),

(3) authority under the notes of the Harmonized Tariff Schedule of the
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United States, but not including any quantitative restriction imposed under
section 22 of the Agriculture Adjustment Act of 1934 (7 U.S.C. 624),

(4) the Trading With the Enemy Act (50 U.S.C. App. 1-44),

(5) section 204 of the Agricultural Act of 1956 (7 U.S.C. 1854) other than
for meat or meat products, or

(6) any Act enacted explicitly for the purpose of implementing any
international agreement to which the United States is a party, including such
agreements relating to commodities, but not including any agreement relating
to cheese or dairy products.

H. TRADE ADJUSTMENT ASSISTANCE

Chapters 2, 3, 4, 5, and 6 of Title II of the Trade Act of 1974, as amended

[19 U.S.C. 2271 et seq.; Public Law 93-618, as amended by Public Law 96-417, Public Law 97-35,

Public Law 98-120, Public Law 98-369, Public Law 99-107, Public Law 99-155, Public Law 99-181,

Public Law 99-189, Public Law 99-272, Public Law 100-418, Public Law 100-647, Public Law 101-

382, Public Law 102-318, Public Law 103-66, and Public Law 103-182, Public Law 105-220, Public
Law 105-277, Public Law 106-36, Public Law 106-113, and Public Law 107-210]

CHAPTER 2—ADJUSTMENT ASSISTANCE FOR WORKERS
Subchapter A—Petitions and Determinations

SEC. 221. PETITIONS.

(a)(1) A petition for certification of eligibility to apply for adjustment assistance
for a group of workers under this chapter may be filed simultaneously with the
Secretary and with the Governor of the State in which such workers' firm or
subdivision is located by any of the following:

(A) The group of workers (including workers in an agricultural firm or
subdivision of any agricultural firm).

(B) The certified or recognized union or other duly authorized
representative of such workers.

(C) Employers of such workers, one-stop operators or one-stop partners
(as defined in section 101 of the Workforce Investment Act of 1998 (29
U.S.C. 2801)), including State employment security agencies, or the State
dislocated worker unit established under title I of such Act, on behalf of
such workers.

(2) Upon receipt of a petition filed under paragraph (1), the Governor shall—

(A) ensure that rapid response assistance, and appropriate core and
intensive services (as described in section 134 of the Workforce
Investment Act of 1998 (29 U.S.C. 2864)) authorized under other Federal
laws are made available to the workers covered by the petition to the
extent authorized under such laws; and

(B) assist the Secretary in the review of the petition by verifying such
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information and providing such other assistance as the Secretary may
request.

(3) Upon receipt of the petition, the Secretary shall promptly publish notice
in the Federal Register that the Secretary has received the petition and initiated
an investigation.

(b) HEARING. If the petitioner, or any other person found by the Secretary to have
a substantial interest in the proceedings, submits not later than 10 days after the date
of the Secretary's publication under subsection (a) a request for a hearing, the
Secretary shall provide for a public hearing and afford such interested persons an
opportunity to be present, to produce evidence, and to be heard.

SEC. 222. GROUP ELIGIBILITY REQUIREMENTS.

(a) IN GENERAL.—A group of workers (including workers in any agricultural firm
or subdivision of an agricultural firm) shall be certified by the Secretary as eligible
to apply for adjustment assistance under this chapter pursuant to a petition filed
under section 221 if the Secretary determines that—

(1) a significant number or proportion of the workers in such workers' ftrm,
or an appropriate subdivision of the firm, have become totally or partially
separated, or are threatened to become totally or partially separated; and

(2)(A)(i) the sales or production, or both, of such firm or subdivision have
decreased absolutely;

(ii) imports of articles like or directly competitive with articles
produced by such firm or subdivision have increased; and
(iii) the increase in imports described in clause (ii) contributed
importantly to such workers' separation or threat of separation and to
the decline in the sales or production of such firm or subdivision; or
(B)(i) there has been a shift in production by such workers' firm or
subdivision to a foreign country of articles like or directly competitive
with articles which are produced by such firm or subdivision; and
(ii)(1) the country to which the workers' firm has shifted production
of the articles is a party to a free trade agreement with the United
States;
(I) the country to which the workers' firm has shifted
production of the articles is a beneficiary country under the
Andean Trade Preference Act, African Growth and Opportunity
Act, or the Caribbean Basin Economic Recovery Act; or
(TI1) there has been or is likely to be an increase in imports of
articles that are like or directly competitive with articles which
are or were produced by such firm or subdivision.

(b) ADVERSELY AFFECTED SECONDARY WORKERS.—A group of workers
(including workers in any agricultural firm or subdivision of an agricultural firm)
shall be certified by the Secretary as eligible to apply for trade adjustment
assistance benefits under this chapter pursuant to a petition filed under section 221
if the Secretary determines that—
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(1) a significant number or proportion of the workers in the workers' firm or
an appropriate subdivision of the firm have become totally or partially
separated, or are threatened to become totally or partiaily separated;

(2) the workers' firm (or subdivision) is a supplier or downstream producer to
a firm (or subdivision) that employed a group of workers who received a
certification of eligibility under subsection (a), and such supply or production
is related to the article that was the basis for such certification (as defined in
subsection (¢) (3) and (4)); and

(3) either—

(A) the workers' firm is a supplier and the component parts it supplied to
the firm (or subdivision) described in paragraph (2) accounted for at least
20 percent of the production or sales of the workers' firm; or

(B) a loss of business by the workers' firm with the firm (or subdivision)
described in paragraph (2) contributed importantly to the workers'
separation or threat of separation determined under paragraph (1).

(c) For purposes of this section—

(1) The term “contributed importantly" means a cause which is important but
not necessarily more important than any other cause.

(2)(A) Any firm, or appropriate subdivision of a firm, that engages in
exploration or drilling for oil or natural gas shall be considered to be a firm
producing oil or natural gas.

(B) Any firm, or appropriate subdivision of a firm, that engages in
exploration or drilling for oil or natural gas, or otherwise produces oil or
natural gas, shall be considered to be producing articles directly
competitive with imports of oil and with imports of natural gas.

(3) DOWNSTREAM PRODUCER.—The term “downstream producer” means a
firm that performs additional, value-added production processes for a firm or
subdivision, including a firm that performs final assembly or finishing, directly
for another firm (or subdivision), for articles that were the basis for a
certification of eligibility under subsection (a) of a group of workers employed
by such other firm, if the certification of eligibility under subsection (a) is
based on an increase in imports from, or a shift in production to, Canada or
Mexico.

(4) SuPPLIER.—The term “supplier" means a firm that produces and supplies
directly to another firm (or subdivision) component parts for articles that were
the basis for a certification of eligibility under subsection (a) of a group of
workers employed by such other firm.

SEC. 223. DETERMINATIONS BY SECRETARY OF LABOR.

(a) As soon as possible after the date on which a petition is filed under section
221, but in any event not later than 40 days after that date, the Secretary shall
determine whether the petitioning group meets the requirements of section 222 and
shall issue a certification of eligibility to apply for assistance under this subchapter
covering workers in any group which meets such requirements. Each certification
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shall specify the date on which the total or partial separation began or threatened to
begin.

(b) A certification under this section shall not apply to any worker whose last
total or partial separation from the firm or appropriate subdivision of the firm before
his application under section 231 occurred—

(1) more than one year before the date of the petition on which such
certification was granted, or

(2) more than 6 months before the effective date of this chapter.

(c) Upon reaching his determination on a petition, the Secretary shall promptly
publish a summary of the determination in the Federal Register together with his
reasons for making such determination.

(d) Whenever the Secretary determines, with respect to any certification of
eligibility of the workers of a firm or subdivision of the firm, that total or partial
separations from such firm or subdivision are no longer attributable to the
conditions specified in section 222, he shall terminate such certification and
promptly have notice of such termination published in the Federal Register together
with his reasons for making such determination. Such termination shall apply only
with respect to total or partial separations occurring after the termination date
specified by the Secretary.

SEC. 224. STUDY BY SECRETARY OF LABOR WHEN INTERNATIONAL TRADE
COMMISSION BEGINS INVESTIGATION.

(a) Whenever the International Trade Commission (hereafter referred to in this
chapter as the “Commission”) begins an investigation under section 202 with
respect to an industry, the Commission shall immediately notify the Secretary of
such investigation, and the Secretary shall immediately begin a study of—

(1) the number of workers in the domestic industry producing the like or
directly competitive article who have been or are likely to be certified as
eligible for adjustment assistance, and

(2) the extent to which the adjustment of such workers to the import
competition may be facilitated through the use of existing programs.

(b) The report of the Secretary of the study under subsection (a) shall be made to
the President not later than 15 days after the day on which the Commission makes
its report under section 202(f). Upon making his report to the President, the
Secretary shall also promptly make it public (with the exception of information
which the Secretary determines to be confidential) and shall have a summary of it
published in the Federal Register.

SEC. 225. BENEFIT INFORMATION TO WORKERS.

(a) The Secretary shall provide full information to workers about the benefit
allowances, training, and other employment services available under this chapter
and about the petition and application procedures, and the appropriate filing dates,
for such allowances, training and services. The Secretary shall provide whatever
assistance is necessary to enable groups of workers to prepare petitions or
applications for program benefits. The Secretary shall make every effort to insure
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that cooperating State agencies fully comply with the agreements entered into under
section 239(a) and shall periodically review such compliance. The Secretary shall
inform the State Board for Vocational Education or equivalent agency and other
public or private agencies, institutions, and employers, as appropriate, of each
certification issued under section 223 and of projections, if available, of the needs
for training under section 236 as a result of such certification.

(b)(1) The Secretary shall provide written notice through the mail of the benefits
available under this chapter to each worker whom the Secretary has reason to
believe is covered by a certification made under subchapter A this chapter—

(A) at the time such certification is made, if the worker was partially or
totally separated from the adversely affected employment before such
certification, or

(B) at the time of the total or partial separation of the worker from the
adversely affected employment, if subparagraph (A) does not apply.

(2) The Secretary shall publish notice of the benefits available under this
chapter to workers covered by each certification made under subchapter A in
newspapers of general circulation in the areas in which such workers reside.

Subchapter B—Program Benefits
PART [-TRADE READJUSTMENT ALLOWANCES

SEC. 231. QUALIFYING REQUIREMENTS FOR WORKERS.

(a) Payment of a trade readjustment allowance shall be made to an adversely
affected worker covered by a certification under subchapter A who files an
application for such allowance for any week of unemployment which begins more
than 60 days after the date on which the petition that resulted in such certification
was filed under section 221, if the following conditions are met:

(1) Such worker's total or partial separation before his application under this
chapter occurred—

(A) on or after the date, as specified in the certification under which he
is covered, on which total or partial separation began or threatened to
begin in the adversely affected employment,

(B) before the expiration of the 2-year period beginning on the date on
which the determination under section 223 was made, and

(C) before the termination date (if any) determined pursuant to section
223(d).

(2) Such worker had, in the 52-week period ending with the week in which
such total or partial separation occurred, at least 26 weeks of employment at
wages of $30 or more a week in adversely affected employment with a single
firm or subdivision of a firm, or, if data with respect to weeks of employment
with a firm are not available, equivalent amounts of employment computed
under regulations prescribed by the Secretary. For the purpose of this
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paragraph, any week in which such worker—

(A) is on the employer-authorized leave for purposes of vacation,
sickness, injury, maternity, or inactive duty or active duty military service
for training,

(B) does not work because of a disability that is compensable under a
workmen's compensation law or plan of a State or the United States,

(C) had his employment interrupted in order to serve as a full-time
representative of a labor organization in such firm or subdivision, or

(D) is on call-up for purposes of active duty in a reserve status in the
Armed Forces of the United States, provided such active duty is “Federal
service” as defined in 5 U.S.C. 8521(a)(1),"

shall be treated as a week of employment at wages of $30 or more, but not
more than 7 weeks, in case of weeks described in subparagraph (A) or (C), or
both (and not more than 26 weeks, in the case of weeks described in
subparagraph (B) or (D)), may be treated as weeks of employment under this
sentence.

(3) Such worker—

(A) was entitled to (or would be entitled to if he applied therefor)
unemployment insurance for a week within the benefit period (i) in which
such total or partial separation took place, or (ii) which began (or would
have begun) by reason of the filing of a claim for unemployment insurance
by such worker after such total or partial separation;

(B) has exhausted all rights to any unemployment insurance except
additional compensation that is funded by a State and is not reimbursed
from any Federal funds, to which he was entitled (or would be entitled if
he applied therefor); and

(C) does not have an unexpired waiting period applicable to him for any
such unemployment insurance.

(4) Such worker, with respect to such week of unemployment, would not be
disqualified for extended compensation payable under the Federal-State
Extended Unemployment Compensation Act of 1970 by reason of the work
acceptance and job search requirements in section 202(a)(3) of such Act.

(5) Such worker—

(A)(i) is enrolled in a training program approved by the Secretary under
section 236(a), and

(ii) the enrollment required under clause (i) occurs no later than the
latest of—

(I) the last day of the 16th week after the worker's most recent

total separation from adversely affected employment which

17 Effective with respect to weeks beginning after August 1, 1990.
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meets the requirements of paragraphs (1) and (2),

(1) the last day of the 8th week after the week in which the
Secretary issues a certification covering the worker,

(III) 45 days after the later of the dates specified in subclause
(I or (1), if the Secretary determines there are extenuating
circumstances that justify an extension in the enrollment period,
or

(IV) the last day of a period determined by the Secretary to be
approved for enrollment after the termination of a waiver issued
pursuant to subsection (c),

(B) has, after the date on which the worker became totally separated, or
partially separated, from the adversely affected employment, completed a
training program approved by the Secretary under section 236(a), or

(C) has received a written statement certified under subsection (c)(1)
after the date described in subparagraph (B).

(b) Withholding of trade adjustment allowance pending beginning or resumption
of participation in training program; period of applicability.
1) If—
(A) the Secretary determines that—
(i) the adversely affected worker—

(I) has failed to begin participation in the training program the
enrollment in which meets the requirement of subsection (a)(5),
or

(II) has ceased to participate in such training program before
completing such training program, and

(ii) there is no justifiable cause for such failure or cessation, or
(B) the certification made with respect to such worker under subsection
(c)(1) is revoked under subsection (c)(2),
no trade readjustment allowance may be paid to the adversely affected worker
under this part for the week in which such failure, cessation, or revocation
occurred, or any succeeding week, until the adversely affected worker begins or
resumes participation in a training program approved under section 236(a).
(2) The provisions of subsection (a)(5) and paragraph (1) shall not apply
with respect to any week of unemployment which begins—

(A) after the date that is 60 days after the date on which the petition that
results in the certification that covers the worker is filed under section 221,
and

(B) before the first week following the week in which such certification
is made under subchapter (A).

(c) WAIVERS OF TRAINING REQUIREMENTS.—
(1) ISSUANCE OF WAIVERS.—The Secretary may issue a written statement to
an adversely affected worker waiving the requirement to be enrolled in training
described in subsection (a)(5)(A) if the Secretary determines that it is not
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feasible or appropriate for the worker, because of 1 or more of the following
reasons:

(A) RECALL.—The worker has been notified that the worker will be
recalled by the firm from which the separation occurred.

(B) MARKETABLE SKILLS.—The worker possesses marketable skills for
suitable employment (as determined pursuant to an assessment of the
worker, which may include the profiling system under section 303(j) of the
Social Security Act (42 U.S.C. 503(j)), carried out in accordance with
guidelines issued by the Secretary) and there is a reasonable expectation of
employment at equivalent wages in the foreseeable future.

(C) RETIREMENT.—The worker is within 2 years of meeting all
requirements for entitlement to either—

(i) old-age insurance benefits under title II of the Social Security
Act (42 U.S.C. 401 et seq.) (except for application therefor); or

(ii) a private pension sponsored by an employer or labor
organization.

(D) HEALTH.—The worker is unable to participate in training due to the
health of the worker, except that a waiver under this subparagraph shall
not be construed to exempt a worker from requirements relating to the
availability for work, active search for work, or refusal to accept work
under Federal or State unemployment compensation laws.

(E) ENROLLMENT UNAVAILABLE.—The first available enrollment date
for the approved training of the worker is within 60 days after the date of
the determination made under this paragraph, or, if later, there are
extenuating circumstances for the delay in enrollment, as determined
pursuant to guidelines issued by the Secretary.

(F) TRAINING NOT AVAILABLE.—Training approved by the Secretary is
not reasonably available to the worker from either governmental agencies
or private sources (which may include area vocational education schools,
as defined in section 3 of the Carl D. Perkins Vocational and Technical
Education Act of 1998 (20 U.S.C. 2302), and employers), no training that
is suitable for the worker is available at a reasonable cost, or no training
funds are available.

(2) DURATION OF WAIVERS.—

(A) IN GENERAL.—A waiver issued under paragraph (1) shall be
effective for not more than 6 months after the date on which the waiver is
issued, unless the Secretary determines otherwise.

(B) REVOCATION.—The Secretary shall revoke a waiver issued under
paragraph (1) if the Secretary determines that the basis of a waiver is no
longer applicable to the worker and shall notify the worker in writing of
the revocation.

(3) AGREEMENTS UNDER SECTION 239.—
(A) ISSUANCE BY COOPERATING STATES.—Pursuant to an agreement
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under section 239, the Secretary may authorize a cooperating State to issue
waivers as described in paragraph (1).

(B) SUBMISSION OF STATEMENTS.—An agreement under section 239
shall include a requirement that the cooperating State submit to the
Secretary the written statements provided under paragraph (1) and a
statement of the reasons for the waiver.

SEC. 232. WEEKLY AMOUNTS.

(a) Subject to subsections (b) and (c), the trade readjustment allowance payable to
an adversely affected worker for a week of total unemployment shall be an amount
equal to the most recent weekly benefit amount of the unemployment insurance
payable to the worker for a week of total unemployment preceding the worker's first
exhaustion of unemployment insurance (as determined for purposes of section
231(a)(3)(B)) reduced (but not below zero) by—

(1) any training allowance deductible under subsection (c); and

(2) income that is deductible from unemployment insurance under the
disqualifying income provisions of the applicable State law or Federal
unemployment insurance law.

(b) ADVERSELY AFFECTED WORKERS WHO ARE UNDERGOING TRAINING. Any
adversely affected worker who is entitled to trade readjustment allowances and who
is undergoing training approved by the Secretary shall receive for each week in
which he is undergoing any such training, a trade readjustment allowance in an
amount (computed for such week) equal to the amount computed under subsection
(a) or (if greater) the amount of any weekly allowance for such training to which he
would be entitled under any other Federal law for the training of workers, if he
applied for such allowance. Such trade readjustment allowance shall be paid in lieu
of any training allowance to which the worker would be entitled under such other
Federal law.

(c) DEDUCTION FROM TOTAL NUMBER OF WEEKS OF ALLOWANCE ENTITLEMENT. If
a training allowance under any Federal law other than this Act, is paid to an
adversely affected worker for any week of unemployment with respect to which he
would be entitled (determined without regard to any disqualification under section
231(b)) to a trade readjustment allowance if he applied for such allowance, each
such week shall be deducted from the total number of weeks of trade readjustment
allowance otherwise payable to him under section 233(a) when he applies for a
trade readjustment allowance and is determined to be entitled to such allowance. If
such training allowance paid to such worker for any week of unemployment is less
than the amount of the trade readjustment allowance to which he would be entitled
if he applied for such allowance, he shall receive, when he applies for a trade
readjustment allowance and is determined to be entitled to such allowance, a trade
readjustment allowance for such week equal to such difference.

SEC. 233. LIMITATIONS ON TRADE READJUSTMENT ALLOWANCES.

(a) MAXIMUM ALLOWANCE; DEDUCTION FOR UNEMPLOYMENT INSURANCE;

ADDITIONAL PAYMENTS FOR APPROVED TRAINING PERIODS
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(1) The maximum amount of trade readjustment allowances payable with
respect to the period covered by any certification to an adversely affected
worker shall be the amount which is the product of 52 multiplied by the trade
readjustment allowance payable to the worker for a week of total
unemployment (as determined under section 232(a)), but such product shall be
reduced by the total sum of the unemployment insurance to which the worker
was entitled (or would have been entitled if he had applied therefor) in the
worker's first benefit period described in section 231(a)(3)(A).

(2) A trade readjustment allowance shall not be paid for any week occurring
after the close of the 104-week period (or, in the case of an adversely affected
worker who requires a program of remedial education (as described in section
236(a)(5)(D)) in order to complete training approved for the worker under
section 236, the 130-week period) that begins with the first week following the
week in which the adversely affected worker was most recently totally
separated from adversely affected employment—

(A) within the period which is described in section 231(a)(1), and
(B) with respect to which the worker meets the requirements of section
231(a)2).

(3) Notwithstanding paragraph (1), in order to assist the adversely affected
worker to complete training approved for him under section 236, and in
accordance with regulations prescribed by the Secretary, payments may be
made as trade readjustment allowances for up to 52 additional weeks in the 52-
week period that—

(A) follows the last week of entitlement to trade readjustment
allowances otherwise payable under this chapter; or

(B) begins with the first week of such training, if such training begins
after the last week described in subparagraph (A).

Payments for such additional weeks may be made only for weeks in such 52-week
period during which the individual is participating in such training.

(b) LIMITATIONS ON ADDITIONAL PAYMENTS FOR TRAINING PERIODS. A trade
readjustment allowance may not be paid for an additional week specified in
subsection (a)(3) if the adversely affected worker who would receive such
allowance did not make a bona fide application to a training program approved by
the Secretary under section 236 within 210 days after the date of the worker's first
certification of eligibility to apply for adjustment assistance issued by the Secretary,
or, if later, within 210 days after the date of the worker's total or partial separation
referred to in section 231(a)(1).

(c) ADJUSTMENTS OF AMOUNTS PAYABLE. Amounts payable to an adversely
affected worker under this part shall be subject to such adjustment on a week-to-
week basis as may be required by section 232(b).

(d) SPECIAL ADJUSTMENTS FOR BENEFIT YEARS ENDING WITH EXTENDED BENEFIT
PERIODS. Notwithstanding any other provision of this Act or other Federal law, if
the benefit year of a worker ends within an extended benefit period, the number of
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weeks of extended benefits that such worker would, but for this subsection, be
entitled to in that extended benefit period shall be reduced (but not below zero) by
the number of weeks for which the worker was entitled, during such benefit year, to
trade readjustment allowances under this part. For purposes of this paragraph, the
terms “benefit year” and “extended benefit period” shall have the same respective
meanings given to them in the Federal-State Extended Unemployment
Compensation Act of 1970.

(¢) WEEK DURING WHICH WORKER RECEIVED ON-THE-JOB TRAINING. No trade
readjustment allowance shall be paid to a worker under this part for any week
during which the worker is receiving on-the-job training.

(f) WORKERS TREATED AS PARTICIPATING IN TRAINING. For purposes of this
chapter, a worker shall be treated as participating in training during any week which
is part of a break in training that does not exceed 30 days if—

(1) the worker was participating in a training program approved under
section 236(a) before the beginning of such break in training, and
(2) the break is provided under such training program.

(g) Notwithstanding any other provision of this section, in order to assist an
adversely affected worker to complete training approved for the worker under
section 236 which includes a program of remedial education (as described in section
236(a)(5)(D)), and in accordance with regulations prescribed by the Secretary,
payments may be made as trade readjustment allowances for up to 26 additional
weeks in the 26-week period that follows the last week of entitlement to trade
readjustment allowances otherwise payable under this chapter.

SEC. 234. APPLICATION OF STATE LAWS.

Except where inconsistent with the provisions of this chapter and subject to such
regulations as the Secretary may prescribe, the availability and disqualification
provisions of the State law—

(1) under which an adversely affected worker is entitled to unemployment
insurance (whether or not he has filed a claim for such insurance), or

(2) if be is not so entitled to unemployment insurance, of the State in which
he was totally or partially separated,
——shall apply to any such worker who files a claim for trade readjustment
allowances. The State law so determined with respect to a separation of a
worker shall remain applicable, for purposes of the preceding sentence, with
respect to such separation until such worker becomes entitled to unemployment
insurance under another State law (whether or not he has filed a claim for such
insurance).

PART II-—TRAINING, OTHER EMPLOYMENT SERVICES, AND ALLOWANCES

SEC. 235. EMPLOYMENT SERVICES.
The Secretary shall make every reasonable effort to secure for adversely affected
workers covered by a certification under subchapter A of this chapter counseling,



=795 -

testing, and placement services, and supportive and other services, provided for
under any other Federal law, including the services provided through one-stop
delivery systems described in section 134(c) of the Workforce Investment Act of
1998 (29 U.S.C. 2864(c)). The Secretary shall, whenever appropriate, procure such
services through agreements with the States.

SEC. 236. TRAINING.

(a) APPROVAL OF TRAINING; LIMITATION ON EXPENDITURES; REASONABLE
EXPECTATION OF EMPLOYMENT; PAYMENT OF COSTS; APPROVED TRAINING
PROGRAMS; NONDUPLICATION OF PAYMENTS FROM OTHER SOURCES; DISAPPROVAL
OF CERTAIN PROGRAMS; EXHAUSTION OF UNEMPLOYMENT BENEFITS; PROMULGATION
OF REGULATIONS.

(1) If the Secretary determines that—

(A) there is no suitable employment (which may include technical and
professional employment) available for an adversely affected worker,

(B) the worker would benefit from appropriate training,

(C) there is a reasonable expectation of employment following
completion of such training,

(D) training approved by the Secretary is reasonably available to the
worker from either governmental agencies or private sources (which may
include area vocational education schools, as defined in section 195(2) of
the Vocational Education Act of 1963, and employers),

(E) the worker is qualified to undertake and complete such training, and

(F) such training is suitable for the worker and available at a reasonable
cost, the Secretary shall approve such training for the worker. Upon such
approval, the worker shall be entitled to have payment of the costs of such
training (subject to the limitations imposed by this section) paid on his
behalf by the Secretary directly or through a voucher system. Insofar as
possible, the Secretary shall provide or assure the provision of such
training on the job, which shall include related education necessary for the
acquisition of skills needed for a position within a particular occupation.

(2)(A) The total amount of payments that may be made under paragraph (1)
for any fiscal year shall not exceed $220,000,000.

(B) If, during any fiscal year, the Secretary estimates that the amount of
funds necessary to pay the costs of training approved under this section
will exceed the amount of the limitation proposed under subparagraph (A),
the Secretary shall decide how the portion of such limitation that has not
been expended at the time of such estimate is to be apportioned among the
States for the remainder of such fiscal year.

(3) For purposes of applying paragraph (1)(C), a reasonable expectation of
employment does not require that employment opportunities for a worker be
available, or offered, immediately upon the completion of training approved
under this paragraph (1).

(4)(A) If the costs of training an adversely affected worker are paid by the
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Secretary under paragraph (1), no other payment for such costs may be made
under any other provision of Federal law.

(B) No payment may be made under paragraph (1) of the costs of
training an adversely affected worker if such costs—

(i) have already been paid under any other provision of Federal law,
or

(ii) are reimbursable under any other provision of Federal law and a
portion of such costs have already been paid under such other
provision of Federal law.

(C) The provisions of this paragraph shall not apply to, or take into
account, any funds provided under any other provision of Federal law
which are used for any purpose other than the direct payment of the costs
incurred in training a particular adversely affected worker, even if such use
has the effect of indirectly paying or reducing any portion of the costs
involved in training the adversely affected worker.

(5) The training programs that may be approved under paragraph (1) include,
but are not limited to—

(A) employer-based training, including—

(i) on-the-job training, and
(ii) customized training,

(B) any training program provided by a State pursuant to title I of the
Workforce Investment Act of 1998,

(C) any training program approved by a private industry council
established under section 102 of such Act,

(D) any program of remedial education,

(E) any training program (other than a training program described in
paragraph (7)) for which all, or any portion, of the costs of training the
worker are paid—

(i) under any Federal or State program other than this chapter, or
(ii) from any source other than this section, and

(F) any other training program approved by the Secretary.

(6)(A) The Secretary is not required under paragraph (1) to pay the costs of
any training approved under paragraph (1) to the extent that such costs are
paid—

(i) under any Federal or State program other than this chapter, or
(ii) from any source other than this section.

(B) Before approving any training to which subparagraph (A) may
apply, the Secretary may require that the adversely affected worker enter
into an agreement with the Secretary under which the Secretary will notbe
required to pay under this section the portion of the costs of such training
that the worker has reason to believe will be paid under the program, or by
the source, described in clause (i) or (ii) of subparagraph (A).

(7) The Secretary shall not approve a training program if—
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(A) all or a portion of the costs of such training program are paid under
any nongovernmental plan or program,

(B) the adversely affected worker has a right to obtain training or funds
for training under such plan or program, and

(C) such plan or program requires the worker to reimburse the plan or
program from funds provided under this chapter, or from wages paid under
such training program, for any portion of the costs of such training
program paid under the plan or program.

(8) The Secretary may approve training for any adversely affected worker
who is a member of a group certified under subchapter A at any time after the
date on which the group is certified under subchapter A, without regard to
whether such worker has exhausted all rights to any unemployment insurance
to which the worker is entitled.

(9) The Secretary shall prescribe regulations which set forth the criteria
under each of the subparagraphs of paragraph (1) that will be used as the basis
for making determinations under paragraph (1).

(b) SUPPLEMENTAL ASSISTANCE. The Secretary may, where appropriate, authorize
supplemental assistance necessary to defray reasonable transportation and
subsistence expenses for separate maintenance when training is provided in
facilities which are not within commuting distance of a worker's regular place of
residence. The Secretary may not authorize—

(1) payments for subsistence that exceed whichever is the lesser of (A) the
actual per diem expenses for subsistence, or (B) payments at 50 percent of the
prevailing per diem allowance rate authorized under the Federal travel
regulations, or

(2) payments for travel expenses exceeding the prevailing mileage rate
authorized under the Federal travel regulations, and

(c) PAYMENT OF COSTS OF ON-THE-JOB TRAINING. The Secretary shall pay the
costs of any on-the-job training of an adversely affected worker that is approved
under subsection (a)(1) in equal monthly installments, but the Secretary may pay
such costs, notwithstanding any other provision of this section, only if—

(1) no currently employed worker is displaced by such adversely affected
worker (including partial displacement such as a reduction in the hours of
nonovertime work, wages, or employment benefits),

(2) such training does not impair existing contracts for services or collective
bargaining agreements,

(3) in the case of training which would be inconsistent with the terms of a
collective bargaining agreement, the written concurrence of the labor
organization concerned has been obtained,

(4) no other individual is on layoff from the same, or any substantially
equivalent, job for which such adversely affected worker is being trained,

(5) the employer has not terminated the employment of any regular employee
or otherwise reduced the work force of the employer with the intention of
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filling the vacancy so created by hiring such adversely affected worker,

(6) the job for which such adversely affected worker is being trained is not
being created in a promotional line that will infringe in any way upon the
promotional opportunities of currently employed individuals,

(7) such training is not for the same occupation from which the worker was
separated and with respect to which such worker's group was certified pursuant
to section 222,

(8) the employer is provided reimbursement of not more than 50 percent of
the wage rate of the participant, for the cost of providing the training and
additional supervision related to the training,

(9) the employer has not received payment under subsection (a)(1) with
respect to any other on-the-job training provided by such employer which
failed to meet the requirements of paragraphs (1), (2), (3), (4), (5), and (6), and

(10) the employer has not taken, at any time, any action which violated the
terms of any certification described in paragraph (8) made by such employer
with respect to any other on-the-job training provided by such employer for
which the Secretary has made a payment under subsection (a)(1).

(d) A worker may not be determined to be ineligible or disqualified for
unemployment insurance or program benefits under this subchapter because the
individual is in training approved under subsection (a), because of leaving work
which is not suitable employment to enter such training, or because of the
application to any such week in training of provisions of State law or Federal
unemployment insurance law relating to availability for work, active search for
work, or refusal to accept work. The Secretary shall submit to the Congress a
quarterly report regarding the amount of funds expended during the quarter
concerned to provide training under subsection (a) and the anticipated demand for
such funds for any remaining quarters in the fiscal year concerned.

() "SUITABLE EMPLOYMENT" DEFINED. For purposes of this section the term
“suitable employment” means, with respect to a worker, work of a substantially
equal or higher skill level than the worker's past adversely affected employment,
and wages for such work at not less than 80 percent of the worker's average weekly
wage.

(f) For purposes of this section, the term “customized training” means training
that is—

(1) designed to meet the special requirements of an employer or group of
employers;

(2) conducted with a commitment by the employer or group of employers to
employ an individual upon successful completion of the training; and

(3) for which the employer pays for a significant portion (but in no case less
than 50 percent) of the cost of such training, as determined by the Secretary.

SEC. 237. JOB SEARCH ALLOWANCES.

(a) JOB SEARCH ALLOWANCE AUTHORIZED.—

(1) IN GENERAL.—An adversely affected worker covered by a certification
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issued under subchapter A of this chapter may file an application with the
Secretary for payment of a job search allowance.

(2) APPROVAL OF APPLICATIONS.—The Secretary may grant an allowance
pursuant to an application filed under paragraph (1) when all of the following
apply:

(A) ASSIST ADVERSELY AFFECTED WORKER.—The allowance is paid to
assist an adversely affected worker who has been totally separated in
securing a job within the United States.

(B) LOCAL EMPLOYMENT NOT AVAILABLE.—The Secretary determines
that the worker cannot reasonably be expected to secure suitable
employment in the commuting area in which the worker resides.

(C) ArpLICATION.—The worker has filed an application for the
allowance with the Secretary before—

(i) the later of—
(I) the 365th day after the date of the certification under which
the worker is certified as eligible; or
(Il) the 365th day after the date of the worker's last total
separation; or
(ii) the date that is the 182d day after the date on which the worker
concluded training, unless the worker received a waiver under section
231(c).
(b) AMOUNT OF ALLOWANCE.—

(1) IN GENERAL.—An allowance granted under subsection (a) shall provide
reimbursement to the worker of 90 percent of the cost of necessary job search
expenses as prescribed by the Secretary in regulations.

(2) MAXIMUM ALLOWANCE.—Reimbursement under this subsection may not
exceed $1,250 for any worker.

(3) ALLOWANCE FOR SUBSISTENCE AND TRANSPORTATION.—Reimbursement
under this subsection may not be made for subsistence and transportation
expenses at levels exceeding those allowable under section 236(b) (1) and (2).

(¢) EXCEPTION.—Notwithstanding subsection (b), the Secretary shall reimburse
any adversely affected worker for necessary expenses incurred by the worker in
participating in a job search program approved by the Secretary.

SEC. 238. RELOCATION ALLOWANCES.

(a) RELOCATION ALLOWANCE AUTHORIZED.—

(1) IN GENERAL.—Any adversely affected worker covered by a certification
issued under subchapter A of this chapter may file an application for a
relocation allowance with the Secretary, and the Secretary may grant the
relocation allowance, subject to the terms and conditions of this section.

(2) CONDITIONS FOR GRANTING ALLOWANCE.—A relocation allowance may
be granted if all of the following terms and conditions are met:

(A) ASSIST AN ADVERSELY AFFECTED WORKER.—The relocation
allowance will assist an adversely affected worker in relocating within the
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United States.

(B) LOCAL EMPLOYMENT NOT AVAILABLE.—The Secretary determines
that the worker cannot reasonably be expected to secure suitable
employment in the commuting area in which the worker resides.

(C) TOTAL SEPARATION.—The worker is totally separated from
employment at the time relocation commences.

(D) SUITABLE EMPLOYMENT OBTAINED.—The worker—

(i) has obtained suitable employment affording a reasonable
expectation of long-term duration in the area in which the worker
wishes to relocate; or

(it) has obtained a bona fide offer of such employment.

(E) APPLICATION.—The worker filed an application with the Secretary
before—

(i) the later of—

(I) the 425th day after the date of the certification under
subchapter A of this chapter; or

(I1) the 425th day after the date of the worker's last total
separation; or

(ii) the date that is the 182d day after the date on which the worker
concluded training, unless the worker received a waiver under section
231(c).

(b) AMOUNT OF ALLOWANCE.—The relocation allowance granted to a worker
under subsection (a) includes—

(1) 90 percent of the reasonable and necessary expenses (including, but not
limited to, subsistence and transportation expenses at levels not exceeding
those allowable under section 236(b) (1) and (2) specified in regulations
prescribed by the Secretary, incurred in transporting the worker, the worker's
family, and household effects; and

(2) a lump sum equivalent to 3 times the worker's average weekly wage, up
to a maximum payment of $1,250.

(c) LIMITATIONS.—A relocation allowance may not be granted to a worker
unless—

(1) the relocation occurs within 182 days after the filing of the application
for relocation assistance; or

(2) the relocation occurs within 182 days after the conclusion of training, if
the worker entered a training program approved by the Secretary under section
236(b) (1) and (2).

Subchapter C—General Provisions

SEC. 239. AGREEMENTS WITH STATES.
(a) The Secretary is authorized on behalf of the United States to enter into an
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agreement with any State, or with any State agency (referred to in this subchapter as
“cooperating States” and “cooperating States agencies” respectively). Under such
an agreement, the cooperating State agency (1) as agent of the United States, will
receive applications for, and will provide, payments on the basis provided in this
chapter, (2) where appropriate, but in accordance with subsection (f), will afford
adversely affected workers testing, counseling, referral to training and job search
programs, and placement services, (3) will make any certifications required under
section 231(c)(2), and (4) will otherwise cooperate with the Secretary and with
other State and Federal agencies in providing payments and services under this
chapter.

(b) Each agreement under this subchapter shall provide the terms and conditions
upon which the agreement may be amended, suspended, or terminated.

(c) Each agreement under this subchapter shall provide that unemployment
insurance otherwise payable to any adversely affected worker will not be denied or
reduced for any week by reason of any right to payments under this chapter.

(d) A determination by a cooperating State agency with respect to entitlement to
program benefits under an agreement is subject to review in the same manner and to
the same extent as determinations under the applicable State law and only in that
manner and to that extent.

(e) Any agreement entered into under this section shall provide for the
coordination of the administration of the provisions for employment services,
training, and supplemental assistance under sections 235 and 236 of this Act and
under title 1 of the Workforce Investment Act of 1998 upon such terms and
conditions as are established by the Secretary in consultation with the States and set
forth in such agreement. Any agency of the State jointly administering such
provisions under such agreement shall be considered to be a cooperating State
agency for purposes of this chapter.

(f) Each cooperating State agency shall, in carrying out subsection (a)(2)—

(1) advise each worker who applies for unemployment insurance of the
benefits under this chapter and the procedures and deadlines for applying for
such benefits,

(2) facilitate the early filing of petitions under section 221 for any workers
that the agency considers are likely to be eligible for benefits under this
chapter,

(3) advise each adversely affected worker to apply for training under section
236(a) before, or at the same time, the worker applies for trade readjustment
allowances under part I of subchapter B, and

(4) as soon as practicable, interview the adversely affected worker regarding
suitable training opportunities available to the worker under section 236 and
review such opportunities with the worker.

(g) In order to promote the coordination of workforce investment activities in
each State with activities carried out under this chapter, any agreement entered into
under this section shall provide that the State shall submit to the Secretary, in such
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form as the Secretary may require, the description and information described in
paragraphs (8) and (14) of section 112(b) of the Workforce Investment Act of 1998.

[Section 3302(c)(3) of the Internal Revenue Code of 1986 (relating to credits
against Federal unemployment tax) was originally enacted as part of section 239 of
the Trade Act of 1974:

[“(3) If the Secretary of Labor determines that a State, or State agency, has not—

[“(A) entered into the agreement described in section 239 of the Trade Act of
1974, with the Secretary of Labor before July 15, 1975, or

[“(B) fulfilled its commitments under an agreement with the Secretary of Labor as
described in section 239 of the Trade Act of 1974, then, in the case of a taxpayer
subject to the unemployment compensation law of such State, the total credits (after
applying subsections (a) and (b) and paragraphs (1) and (2) of this section)
otherwise allowable under this section for a year during which such State or agency
does not enter into or fulfill such an agreement shall be reduced by 7% percent of
the tax imposed with respect to wages paid by such taxpayer during such year which
are attributable to such State.”.]

SEC. 240. ADMINISTRATION ABSENT STATE AGREEMENT.

(a) In any State where there is no agreement in force between a State or its agency
under section 239, the Secretary shall arrange under regulations prescribed by him
for performance of all necessary functions under subchapter B of this chapter,
including provision for a fair hearing for any worker whose application for
payments is denied.

(b) A final determination under subsection (a) with respect to entitlement to
program benefits under subchapter B of this chapter is subject to review by the
courts in the same manner and to the same extent as is provided by section 205(g)
of the Social Security Act (42 U.S.C. 405(g)).

SEC. 241. PAYMENTS TO STATES.

(a) The Secretary shall from time to time certify to the Secretary of the Treasury
for payment to each cooperating State the sums necessary to enable such State as
agent of the United States to make payments provided for by this chapter.

(b) All money paid a State under this section shall be used solely for the purposes
for which it is paid; and money so paid which is not used for such purposes shail be
returned, at the time specified in the agreement under this subchapter, to the
Secretary of the Treasury.

(c) Any agreement under this subchapter may require any officer or employee of
the State certifying payments or disbursing funds under the agreement or otherwise
participating in the performance of the agreement, to give a surety bond to the
United States in such amount as the Secretary may deem necessary, and may
provide for the payment of the cost of such bond from funds for carrying out the
purposes of this chapter.

SEC. 242. LIABILITIES OF CERTIFYING AND DISBURSING OFFICERS.

(a) No person designated by the Secretary, or designated pursuant to an

agreement under this subchapter, as a certifying officer, shall, in the absence of
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gross negligence or intent to defraud the United States, be liable with respect to any
payment certified by him under this chapter.

(b) No disbursing officer shall, in the absence of gross negligence or intent to
defraud the United States, be liable with respect to any payment by him under this
chapter if it was based upon a voucher signed by a certifying officer designated as
provided in subsection (a).

SEC. 243. FRAUD AND RECOVERY OF OVERPAYMENTS.

(a)(1) If a cooperating State agency, the Secretary, or a court of competent
jurisdiction determines that any person has received any payment under this chapter
to which the person was not entitled, including a payment referred to in subsection
(b), such person shall be liable to repay such amount to the State agency or the
Secretary, as the case may be, except that the State agency or the Secretary may
waive such repayment if such agency or the Secretary determines, in accordance
with guidelines prescribed by the Secretary, that—

(A) the payment was made without fault on the part of such individual,
and

(B) requiring such repayment would be contrary to equity and good
conscience.

(2) Unless an overpayment is otherwise recovered, or waived under
paragraph (1), the State agency or the Secretary shall recover the overpayment
by deductions from any sums payable to such person under this chapter, under
any Federal unemployment compensation law administered by the State agency
or the Secretary, or under any other Federal law administered by the State
agency or the Secretary which provides for the payment of assistance or an
allowance with respect to unemployment, and, notwithstanding any other
provision of State law or Federal law to the contrary, the Secretary may require
the State agency to recover any overpayment under this chapter by deduction
from any unemployment insurance payable to such person under the State law,
except that no single deduction under this paragraph shall exceed 50 percent of
the amount otherwise payable.

(b) If a cooperating State agency, the Secretary, or a court of competent
jurisdiction determines that an individual—

(1) knowingly has made, or caused another to make, a false statement or
representation of a material fact, or

(2) knowingly has failed, or caused another to fail, to disclose a material fact,

and as a result of such false statement or representation, or of such

nondisclosure, such individual has received any payment under this chapter to

which the individual was not entitled, such individual shall, in addition to any

other penalty provided by law, be ineligible for any further payments under this
chapter.

(c) Except for overpayments determined by a court of competent jurisdiction, no

repayment may be required, and no deduction may be made, under this section until
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a determination under subsection (a)(1) by the State agency or the Secretary, as the
case may be, has been made, notice of the determination and an opportunity for a
fair hearing thereon has been given to the individual concerned, and the
determination has become final.

(d) Any amount recovered under this section shall be returned to the Treasury of
the United States.

SEC. 244. PENALTIES.

Whoever makes a false statement of a material fact knowing it to be false, or
knowingly fails to disclose a material fact, for the purpose of obtaining or increasing
for himself or for any other person any payment authorized to be furnished under
this chapter or pursuant to an agreement under section 239 shall be fined not more
than $1,000 or imprisoned for not more than one year, or both.

SEC. 245. AUTHORIZATION OF APPROPRIATIONS.

(a) IN GENERAL.—There are authorized to be appropriated to the Department of
Labor, for the period beginning October 1, 2001, and ending September 30, 2007,
such sums as may be necessary to carry out the purposes of this chapter, other than
subchapter D.

(b) PERIOD OF EXPENDITURE.—Funds obligated for any fiscal year to carry out
activities under sections 235 through 238 may be expended by each State receiving
such funds during that fiscal year and the succeeding two fiscal years.

SEC. 246. DEMONSTRATION PROJECT FOR ALTERNATIVE TRADE
ADJUSTMENT ASSISTANCE FOR OLDER WORKERS.

(a) IN GENERAL.—

(1) ESTABLISHMENT.—Not later than 1 year after the date of enactment of the
Trade Adjustment Assistance Reform Act of 2002, the Secretary shall establish
an alternative trade adjustment assistance program for older workers that
provides the benefits described in paragraph (2).

(2) BENEFITS.

(A) PAYMENTS.—A State shall use the funds provided to the State under
section 241 to pay, for a period not to exceed 2 years, to a worker
described in paragraph (3)(B), 50 percent of the difference between—

(i) the wages received by the worker from reemployment; and
(ii) the wages received by the worker at the time of separation.

(B) HEALTH INSURANCE.—A worker described in paragraph (3)}(B)
participating in the program established under paragraph (1) is eligible to
receive, for a period not to exceed 2 years, a credit for health insurance
costs under section 35 of the Internal Revenue Code of 1986, as added by
section 201 of the Trade Act of 2002.

(3) ELIGIBILITY.—

(A) FIRM ELIGIBILITY.—

(i) IN GENERAL.—The Secretary shall provide the opportunity for a
group of workers on whose behalf a petition is filed under section 221
to request that the group of workers be certified for the alternative
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trade adjustment assistance program under this section at the time the
petition is filed.

(if) CRITERIA.—In determining whether to certify a group of
workers as eligible for the alternative trade adjustment assistance
program, the Secretary shall consider the following criteria:

(I) Whether a significant number of workers in the workers'
firm are 50 years of age or older.

(II) Whether the workers in the workers' firm possess skills
that are not easily transferable.

(III) The competitive conditions within the workers' industry.

(iii) DEADLINE—The Secretary shall determine whether the
workers in the group are eligible for the alternative trade adjustment
assistance program by the date specified in section 223(a).

(B) INDIVIDUAL ELIGIBILITY.—A worker in the group that the Secretary has
certified as eligible for the alternative trade adjustment assistance program may
elect to receive benefits under the alternative trade adjustment assistance
program if the worker—

(i) is covered by a certification under subchapter A of this chapter;

(ii) obtains reemployment not more than 26 weeks after the date of
separation from the adversely affected employment;

(iii) is at least 50 years of age; and

(iv) earns not more than $50,000 a year in wages from
reemployment;

(v) is employed on a full-time basis as defined by State law in the
State in which the worker is employed; and

(vi) does not return to the employment from which the worker was
separated.

(4) TOTAL AMOUNT OF PAYMENTS.—The payments described in paragraph
(2)(A) made to a worker may not exceed $10,000 per worker during the 2-year
eligibility period.

(5) LIMITATION ON OTHER BENEFITS.—Except as provided in section
238(a)(2)(B), if a worker is receiving payments pursuant to the program
established under paragraph (1), the worker shall not be eligible to receive any
other benefits under this title.

(b) TERMINATION.—

(1) IN GENERAL.—Except as provided in paragraph (2), no payments may be
made by a State under the program established under subsection (a)(1) after the
date that is 5 years after the date on which such program is implemented by the
State.

(2) EXCEPTION.—Notwithstanding paragraph (1), a worker receiving
payments under the program established under subsection (a)(1) on the
termination date described in paragraph (1) shall continue to receive such
payments provided that the worker meets the criteria described in subsection
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(@)(3)(B).
SEC. 247. DEFINITIONS.
For purposes of this chapter—

(1) The term “adversely affected employment” means employment in a firm
or appropriate subdivision of a firm, if workers of such firm or subdivision are
eligible to apply for adjustment assistance under this chapter.

(2) The term “adversely affected worker” means an individual who, because
of lack of work in adversely affected employment—

(A) has been totally or partially separated from such employment, or
(B) has been totally separated from employment with the firm in a
subdivision of which such adversely affected employment exists.

[(3) Repealed.]

(4) The term “average weekly wage” means one-thirteenth of the total wages
paid to an individual in the high quarter. For purposes of this computation, the
high quarter shall be that quarter in which the individual's total wages were
highest among the first 4 of the last 5 completed calendar quarters immediately
before the quarter in which occurs the week with respect to which the
computation is made. Such week shall be the week in which total separation
occurred, or, in cases where partial separation is claimed, an appropriate week,
as defined in regulations prescribed by the Secretary.

(5) The term “average weekly hours” means the average hours worked by the
individual (excluding overtime) in the employment from which he has been or
claims to have been separated in the 52 weeks (excluding weeks during which
the individual was sick or on vacation) preceding the week specified in the last
sentence of paragraph (4).

(6) The term “partial separation” means, with respect to an individual who
has not been totally separated, that he has had—

(A) his hours of work reduced to 80 percent or less of his average
weekly hours in adversely affected employment, and

(B) his wages reduced to 80 percent or less of his average weekly wage
in such adversely affected employment.

[(7) Repealed.]

(8) The term “State” includes the District of Columbia and the
Commonwealth of Puerto Rico; and the term “United States” when used in the
geographical sense includes such Commonwealth.

(9) The term “State agency” means the agency of the State which administers
the State law.

(10) The term “State law” means the unemployment insurance law of the
State approved by the Secretary of Labor under section 3304 of the Internal
Revenue Code of 1954.

(11) The term “total separation” means the layoff or severance of an
individual from employment with a firm in which, or in a subdivision of which,
adversely affected employment exists.
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(12) The term “unemployment insurance” means the unemployment
compensation payable to an individual under any State law or Federal
unemployment compensation law, including chapter 85 oftitle 5, United States
Code, and the Railroad Unemployment Insurance Act. The terms “regular
compensation”, “additional compensation”, and “extended compensation” have
the same respective meanings that are given them in section 205(2), (3), and (4)
of the Federal-State Extended Unemployment Compensation Act of 1970 (26
U.S.C. 3304 note.)

(13) The term “week” means a week as defined in the applicable State law.

(14) The term “week of unemployment” means a week of total, part-total, or
partial unemployment as determined under the applicable State law or Federal
unemployment insurance law.

(15) The term “benefit period” means, with respect to an individual—

(A) the benefit year and any ensuing period, as determined under
applicable State law, during which the individual is eligible for regular
compensation, additional compensation, or extended compensation, or

(B) the equivalent to such a benefit year or ensuing period provided for
under the applicable Federal unemployment insurance law.

(16) The term “on-the-job training” means training provided by an employer
to an individual who is employed by the employer.

(17)(A) The term “job search program” means a job search workshop or job
finding club.

(B) The term “job search workshop” means a short (1 to 3 days) seminar
designed to provide participants with knowledge that will enable the
participants to find jobs. Subjects are not limited to, but should include,
labor market information, reAElsumeAEl writing, interviewing
techniques, and techniques for finding job openings.

(C) The term “job finding club” means a job search workshop which
includes a period (1 to 2 weeks) of structured, supervised activity in which
participants attempt to obtain jobs.

SEC. 248. REGULATIONS.

The Secretary shall prescribe such regulations as may be necessary to carry out
the provisions of this chapter.
SEC. 249. SUBPOENA POWER.

(a) The Secretary may require by subpena the attendance of witnesses and the
production of evidence necessary for him to make a determination under the
provisions of this chapter.

(b) If a person refuses to obey a subpoena issued under subsection (a), a United
States district court within the jurisdiction of which the relevant proceeding under
this chapter is conducted may, upon petition by the Secretary, issue an order
requiring compliance with such subpoena.
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[Subchapter D—NAFTA Transitional Adjustment Assistance Program—
Repealed]

CHAPTER 3—ADJUSTMENT ASSISTANCE FOR FIRMS

SEC. 251. PETITIONS AND DETERMINATIONS.

(a) A petition for a certification of eligibility to apply for adjustment assistance
under this chapter may be filed with the Secretary of Commerce (hereinafter in this
chapter referred to as the “Secretary”) by a firm (including any agricultural firm) or
its representative. Upon receipt of the petition, the Secretary shall promptly publish
notice in the Federal Register that he has received the petition and initiated an
investigation.

(b) If the petitioner, or any other person, organization, or group found by the
Secretary to have a substantial interest in the proceedings, submits not later than 10
days after the date of the Secretary's publication under subsection (a) a request for a
hearing, the Secretary shall provide for a public hearing and afford such interested
persons an opportunity to be present, to produce evidence, and to be heard.

(c)(1) The Secretary shall certify a firm (including any agricultural firm) as
eligible to apply for adjustment assistance under this chapter if the Secretary
determines—

(A) that a significant number or proportion of the workers in such firm
have become totally or partially separated, or are threatened to become
totally or partially separated,

(B) that—

(i) sales or production, or both, of the firm have decreased
absolutely, or

(ii) sales or production, or both, of an article that accounted for not
Iess than 25 percent of the total production or sales of the firm during
the 12-month period preceding the most recent 12-month period for
which data are available have decreased absolutely, and

(C) increases of imports of articles like or directly competitive with
articles which are produced by such firm contributed importantly to such
total or partial separation, or threat thereof, and to such decline in sales or
production.

(2) For purposes of paragraph (1)(C)—

(A) The term “contributed importantly” means a cause which is
important but not necessarily more important than any other cause.

(B)(i) Any firm which engages in exploration or drilling for oil or
natural gas shall be considered to be a firm producing oil or natural gas.

(ii) Any firm that engages in exploration or drilling for oil or
natural gas, or otherwise producing articles directly competitive with
imports of oil and with imports of natural gas.

(d) A determination shall be made by the Secretary as soon as possible after the
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date on which the petition is filed under this section, but in any event not later than
60 days after that date.
SEC. 252. APPROVAL OF ADJUSTMENT PROPOSALS.

(a) A firm certified under section 251 as eligible to apply for adjustment
assistance may, at any time within 2 years after the date of such certification, file an
application with the Secretary for adjustment assistance under this chapter. Such
application shall include a proposal for the economic adjustment of such firm.

(b)(1) Adjustment assistance under this chapter consists of technical assistance.
The Secretary shall approve a firm's application for adjustment assistance only if the
Secretary determines that the firm's adjustment proposal—

(A) is reasonably calculated to materially contribute to the economic
adjustment of the firm,

(B) gives adequate consideration to the interests of the workers of such
firm, and

(C) demonstrates that the firm will make all reasonable efforts to use its
own resources for economic development.

(2) The Secretary shall make a determination as soon as possible after the
date on which an application is filed under this section, but in no event later
than 60 days after such date.

(c) Whenever the Secretary determines that any firm no longer requires assistance
under this chapter, he shall terminate the certification of eligibility of such firm and
promptly have notice of such termination published in the Federal Register. Such
termination shall take effect on the termination date specified by the Secretary.
SEC. 253. TECHNICAL ASSISTANCE.

(a) The Secretary may provide a firm, on terms and conditions as the Secretary
determines to be appropriate, with such technical assistance as in his judgment will
carry out the purposes of this chapter with respect to the firm. The technical
assistance furnished under this chapter may consist of one or more of the following:

(1) Assistance to a firm in preparing its petition for certification of eligibility
under section 251 of this chapter.

(2) Assistance to a certified firm in developing a proposal for its economic
adjustment.

(3) Assistance of a certified firm in the implementation of such a proposal.

(b)(1) The Secretary shall furnish technical assistance under this chapter through
existing agencies and through private individuals, firms, or institutions (including
private consulting services), or by grants to intermediary organizations (including
Trade Adjustment Assistance Centers).

(2) In the case of assistance furnished through private individuals, firms, or
institutions (including private consulting services), the Secretary may share the
cost thereof (but not more than 75 percent of such cost for assistance described
in paragraph (2) or (3) of subsection (a) may be borne by the United States).

(3) The Secretary may make grants to intermediary organizations in order to
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defray up to 100 percent of administrative expenses incurred in providing such
technical assistance to a firm.
SEC. 254. FINANCIAL ASSISTANCE.

(a) The Secretary may provide to a firm, on such terms and conditions as he
determines to be appropriate, such financial assistance in the form of direct loans or
guarantees of loans as in his judgment will materially contribute to the economic
adjustment of the firm. The assumption of an outstanding indebtedness of the firm,
with or without recourse, shall be considered to be the making of a loan for
purposes of this section.

(b) Loans or guarantee of loans shall be made under this chapter only for the
purpose of making funds available to the firm—

(1) for acquisition, construction, installation, modernization, development,
conversion, or expansion of land, plant, buildings, equipment, facilities, or
machinery, or

(2) to supply such working capital as may be necessary to enable the firm to
implement its adjustment proposal.

(¢) No direct loan may be provided to a firm under this chapter if the firm can
obtain loan funds from private sources (with or without a guarantee) at a rate no
higher than the maximum interest per annum that a participating financial institution
may establish on guaranteed loans made pursuant to section 7(a) of the Small
Business Act.

(d) Notwithstanding any other provision of this chapter, no direct loans or
guarantees of loans may be made under this chapter after the date of enactment of
the Trade Adjustment Assistance Reform and Extension Act of 1986.

SEC. 255. CONDITIONS FOR FINANCIAL ASSISTANCE.

(a) No financial assistance shall be provided under this chapter unless the
Secretary determines—

(1) that the funds required are not available from the firm's own resources;
and

(2) that there is reasonable assurance of repayment of the loan.

(b)(1) The rate of interest on direct loans made under this chapter shall be—

(A) a rate determined by the Secretary of the Treasury taking into
consideration the current average market yield on outstanding marketable
obligations of the United States with remaining periods of maturity that are
comparable to the average maturities of such loans, adjusted to the nearest
one-eighth of 1 percent, plus

(B) an amount adequate in the judgment of the Secretary of Commerce
to cover administrative costs and probable losses under the program.

(2) The Secretary may not guarantee any loan under this chapter if—

(A) the rate of interest on either the portion to be guaranteed, or the
portion not to be guaranteed, is determined by the Secretary to be
excessive when compared with other loans bearing Federal guarantees and
subject to similar terms and conditions; and
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(B) the interest on the loan is exempt from Federal income taxation
under section 103 of the Internal Revenue Code of 1954.

(c) The Secretary shall make no loan or guarantee of a loan under section
254(b)(1) having a maturity in excess of 25 years or the useful life of the fixed
assets (whichever period is shorter), including renewals and extensions; and shall
make no loan or guarantee of a loan under section 254(b)(2) having a maturity in
excess of 10 years, including extensions and renewals. Such limitations on
maturities shall not, however, apply—

(1) to securities or obligations received by the Secretary as claimant in
bankruptcy or equitable reorganization, or as creditor in other proceedings
attendant upon insolvency of the obligor, or

(2) to an extension or renewal for an additional period not exceeding 10
years, if the Secretary determines that such extension or renewal is reasonably
necessary for the orderly liquidation or servicing of the loan.

(d)(1) In making guarantees of loans, and in making direct loans, the Secretary
shall give priority to firms which are small within the meaning of the Small
Business Act (and regulations promulgated thereunder).

(2) For any direct loan made, or any loan guaranteed, under the authority of
this chapter, the Secretary may enter into arrangements for the servicing,
including foreclosure, of such loans or evidences of indebtedness on terms
which are reasonable and which protect the financial interests of the United
States.

(e) The following conditions apply with respect to any loan guaranteed under this
chapter:

(1) No guarantee may be made for an amount which exceeds 90 percent of
the outstanding balance of the unpaid principal and interest on the loan.

(2) The loan may be evidenced by multiple obligations for the guaranteed
and nonguaranteed portions of the loan.

(3) The guarantee agreement shall be conclusive evidence of the eligibility of
any obligation guaranteed thereunder for such guarantee, and the validity of
any guarantee agreement shall be incontestable, except for fraud or
misrepresentation by the holder.

(f) The Secretary shall maintain operating reserve with respect to anticipated
claims under guarantees made under this chapter. Such reserves shall be considered
to constitute obligations for purposes of section 1311 of the Supplemental
Appropriation Act, 1955 (31 U.S.C. 200).

(g) The Secretary may charge a fee to a lender which makes a loan guaranteed
under this chapter in such amount as is necessary to cover the cost of administration
of such guarantee.

(h)(1) The aggregate amount of loans made to any firm which are guaranteed
under this chapter and which are outstanding at any time shall not exceed
$3,000,000.

(2) The aggregate amount of direct loans made to any firm under this chapter
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which are outstanding at any time shall not exceed $1,000,000.

(i)(1) When considering whether to grant a direct loan or to guarantee a loanto a
corporation which is otherwise certified under section 251, the Secretary shall give
preference to a corporation which agrees with respect to such loan to fulfill the
following requirements—

(A) 25 percent of the principal amount of the loan is paid by the lender
to a qualified trust established under an employee stock ownership plan
established and maintained by the recipient corporation, by a parent or
subsidiary of such corporation, or by several corporations including the
recipient corporation,

(B) the employee stock ownership plan meets the requirements of this
subsection, and

(C) the agreement among the recipient corporation, the lender, and the
qualified trust relating to the loan meets the requirements of this section.

(2) An employee stock ownership plan does not meet the requirements of this
subsection unless the governing instrument of the plan provides that—

(A) the amount of the loan paid under paragraph (1)(A) to the qualified
trust will be used to purchase qualified employer securities,

(B) the qualified trust will repay to the lender the amount of such loan,
together with the interest thereon, out of amounts contributed to the trust
by the recipient corporation, and

(C) from time to time, as the qualified trust repays such amount, the trust
will allocate qualified employer securities among the individual accounts
of participants and their beneficiaries in accordance with the provisions of
paragraph (4).

(3) The agreement among the recipient corporation, the lender, and the
qualified trust does not meet the requirements of this subsection unless—

(A) it is unconditionally enforceable by any party against the others,
jointly and severally,

(B) it provides that the liability of the qualified trust to repay loan
amounts paid to the qualified trust may not, at any time, exceed an amount
equal to the amount of contributions required under paragraph (2)(B)
which are actually received by such trust,

(C) it provides that amounts received by the recipient corporation from
the qualified trust for qualified employer securities purchased for the
purpose of this subsection will be used exclusively by the recipient
corporation for those purposes for which it may use that portion of the
loan paid directly to it by the lender,

(D) it provides that the recipient corporation may not reduce the amount
of its equity capital during the one year period beginning on the date on
which the qualified trust purchases qualified employer securities for
purposes of this subsection, and

(E) it provides that the recipient corporation will make contributions to
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the qualified trust of not less than such amounts as are necessary for such
trust to meet its obligations to make repayments of principal and interest
on the amount of the loan received by the trust without regard to whether
such contributions are deductible by the corporation under section 404 of
the Internal Revenue Code of 1954 and without regard to any other
amounts the recipient corporation is obligated under law to contribute to
or under the employee stock ownership plan.

(4) At the close of each plan year, an employee stock ownership plan shall
allocate to the accounts of participating employees that portion of the qualified
employer securities the cost of which bears substantially the same ratio to the
cost of all the qualified employer securities purchased under paragraph (2)(A)
of this subsection as the amount of the loan principal and interest repaid by the
qualified trust during that year bears to the total amount of the loan principal
and interest payable by such trust during the term of such loan. Qualified
employer securities allocated to the individual account of a participant during
one plan year must bear substantially the same proportion to the amount of all
such securities allocated to all participants in the plan as the amount of
compensation paid to such participant bears to the total amount of
compensation paid to all such participants during that year.

(5) For purposes of this subsection, the term—

(A) “employee stock ownership plan” means a plan described in section
4975(e)(7) of the Internal Revenue Code of 1954,

(B) “qualified trust” means a trust established under an employee stock
ownership plan and meeting the requirements of title I of the Employee
Retirement Income Security Act of 1974 and section 401 of the Internal
Revenue Code of 1954,

(C) “qualified employer securities” means common stock issued by the
recipient corporation or by a parent or subsidiary of such corporation with
voting power and dividend rights no less favorable than the voting power
and dividend rights on other common stock issued by the issuing
corporation and with voting power being exercised by the participants in
the employee stock ownership plan after it is allocated to their plan
accounts, and

(D) “equity capital” means, with respect to the recipient corporation, the
sum of its money and other property (in an amount equal to the adjusted
basis of such property but disregarding adjustments made on account of
depreciation or amortization made during the period described in
paragraph (3)(D)), less the amount of its indebtedness.

SEC. 256. DELEGATION OF FUNCTIONS TO SMALL BUSINESS ADMINISTRATION;
AUTHORIZATION OF APPROPRIATIONS.

(a) In the case of any firm which is small (within the meaning of the Small
Business Act and regulations promulgated thereunder), the Secretary may delegate
all of his functions under this chapter (other than the functions under sections 251
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and 252(d) with respect to the certification of eligibility and section 264) to the
Administrator of the Small Business Administration.

(b) There are authorized to be appropriated to the Secretary $ 16,000,000 for
each of fiscal years 2003 through 2007, to carry out the Secretary's functions under
this chapter in connection with furnishing adjustment assistance to firms. Amounts
appropriated under this subsection shall remain available until expended.

() The unexpended balances of appropriations authorized by section 312(d) of
the Trade Expansion Act of 1962 are transferred to the Secretary to carry out his
functions under this chapter.

SEC. 257. ADMINISTRATION OF FINANCIAL ASSISTANCE.

(a) In making and administering guarantees and loans under section 254, the
Secretary may—

(1) require security for any such guarantee or loan, and enforce, waive, or
subordinate such security;

(2) assign or sell at public or private sale, or otherwise dispose of, upon such
terms and conditions and for such consideration as he shall determine to be
reasonable, any evidence of debt, contract, claim, personal property, or security
assigned to or held by him in connection with such guarantees or loans, and
collect, compromise, and obtain deficiency judgments with respect to all
obligations assigned to or held by him in connection with such guarantees or
loans until such time as such obligations may be referred to the Attorney
General for suit or collection;

(3) renovate, improve, modernize, complete, insure, rent, sell, or otherwise
deal with, upon such terms and conditions and for such consideration as he
shall determine to be reasonable, any real or personal property conveyed to or
otherwise acquired by him in connection with such guarantees or loans;

(4) acquire, hold, transfer, release, or convey any real or personal property or
any interest therein whenever deemed necessary or appropriate, and execute all
legal documents for such purposes; and

(5) exercise all such other powers and take all such other acts as may be
necessary or incidental to the carrying out of functions pursuant to section 254.

(b) Any mortgage acquired as security under subsection (a) shall be recorded
under applicable State law.

(c) All repayments of loans, payments of interest, and other receipts arising out of
transactions entered into by the Secretary pursuant to this chapter, shall be available
for financing functions performed under this chapter, including administrative
expenses in connection with such functions.

(d) To the extent the Secretary deems it appropriate, and consistent with the
provisions of section 552(b)(4) and section 552b(c)(4) of title 5, United States
Code, that portion of any record, material or data received by the Secretary in
connection with any application for financial assistance under this chapter which
contains trade secrets or commercial or financial information regarding the
operation or competitive position of any business shall be deemed to be privileged
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or confidential within the meaning of those provisions.

() Direct loans made, or loans guaranteed, under this chapter for the acquisition
or development of real property or other capital assets shall ordinarily be secured by
a first lien on the assets to be financed and shall be fully amortized. To the extent
that the Secretary finds that exceptions to these standards are necessary to achieve
the objectives of this chapter, he shall develop appropriate criteria for the protection
of the interests of the United States.

SEC. 258. PROTECTIVE PROVISIONS.

(a) Each recipient of adjustment assistance under this chapter shall keep records
which fully disclose the amount and disposition by such recipient of the proceeds, if
any, of such adjustment assistance, and which will facilitate an effective audit. The
recipient shall also keep such other records as the Secretary may prescribe.

(b) The Secretary and the Comptroller General of the United States shall have
access for the purposes of audit and examination to any books, documents, papers,
and records of the recipient pertaining to adjustment assistance under this chapter.

(c) No adjustment assistance under this chapter shall be extended to any firm
unless the owners, partners, or officers certify to the Secretary—

(1) the names of any attorneys, agents, and other persons engaged by or on
behalf of the firm for the purpose of expediting applications for such
adjustment assistance; and

(2) the fees paid or to be paid to any such person.

(d) No financial assistance shall be provided to any firm under this chapter unless
the owners, partners, or officers shall execute an agreement binding them and the
firm for a period of 2 years after such financial assistance is provided, to refrain
from employing, tendering any office or employment to, or retaining for
professional services any person who, on the date such assistance or any part
thereof was provided, or within 1 year prior thereto, shall have served as an officer,
attorney, agent, or employee occupying a position or engaging in activities which
the Secretary shall have determined involve discretion with respect to the provision
of such financial assistance.

SEC. 259. PENALTIES.

Whoever makes a false statement of a material fact knowing it to be false, or
knowingly fails to disclose a material fact, or whoever willfully overvalues any
security, for the purpose of influencing in any way a determination under this
chapter, or for the purpose of obtaining money, property, or anything of value under
this chapter, shall be fined not more than $5,000 or imprisoned for not more than 2
years, or both.

SEC. 260. CIVIL ACTIONS.

In providing technical and financial assistance under this chapter the Secretary
may sue and be sued in any court of record of a State having general jurisdiction or
in any United States district court, and jurisdiction is conferred upon such district
court to determine such controversies without regard to the amount in controversy;
but no attachment, injunction, garnishment, or other similar process, mesne or final,
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shall be issued against him or his property. Nothing in this section shall be
construed to except the activities pursvant to sections 253 and 254 from the
application of sections 516, 547, and 2679 of title 28 of the United States Code.
SEC. 261. DEFINITIONS.

For purposes of this chapter, the term “firm” includes an individual
proprietorship, partnership, joint venture, association, corporation (including a
development corporation), business trust, cooperative, trustee in bankruptcy, and
receiver under decree of any court. A firm, together with any predecessor or
successor firm, or any affiliated firm controlled or substantially beneficially owned
by substantially the same persons, may be considered a single firm where necessary
to prevent unjustifiable benefits.

SEC. 262. REGULATIONS.

The Secretary shall prescribe such regulations as may be necessary to carry out

the provisions of this chapter.

[SEC. 263. Repealed.]

SEC. 264. STUDY BY SECRETARY OF COMMERCE WHEN INTERNATIONAL TRADE
COMMISSION BEGINS INVESTIGATION; ACTION WHERE THERE IS AFFIRMATIVE
FINDING.

(a) Whenever the Commission begins an investigation under section 202 with
respect to an industry, the Commission shall immediately notify the Secretary of
such investigation, and the Secretary shall immediately begin a study of—

(1) the number of firms in the domestic industry producing the like or
directly competitive article which have been or are likely to be certified as
eligible for adjustment assistance, and

(2) the extent to which the orderly adjustment of such firms to the import
competition may be facilitated through the use of existing programs.

(b) The report of the Secretary of the study under subsection (a) shall be made to
the President not later than 15 days after the day on which the Commission makes
its report under section 202(f). Upon making its report to the President, the
Secretary shall also promptly make it public (with the exception of information
which the Secretary determines to be confidential) and shall have a summary of it
published in the Federal Register.

(c) Whenever the Commission makes an affirmative finding under section 202(b)
that increased imports are a substantial cause of serious injury or threat thereof with
respect to an industry, the Secretary shall make available, to the extent feasible, full
information to the firms in such industry about programs which may facilitate the
orderly adjustment to import competition of such firms, and he shall provide
assistance in the preparation and processing of petitions and applications of such
firms for program benefits.

SEC. 265. ASSISTANCE TO INDUSTRIES.

(a) The Secretary may provide technical assistance, on such terms and conditions
as the Secretary deems appropriate, for the establishment of industrywide programs
for new product development, new process development, export development, or
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other uses consistent with the purposes of this chapter. Such technical assistance
may be provided through existing agencies, private individuals, firms, universities
and institutions, and by grants, contracts, or cooperative agreements to associations,
unions, or other nonprofit industry organizations in which a substantial number of
firms or workers have been certified as eligible to apply for adjustment assistance
under section 223 or 251.

(b) Expenditures for technical assistance under this section may be up to
$10,000,000 annually per industry and shall be made under such terms and
conditions as the Secretary deems appropriate.

[Chapter 4-—ADJUSTMENT ASSISTANCE FOR COMMUNITIES.—The program
terminated on September 30, 1982.]

CHAPTER 5—MISCELLANEOUS PROVISIONS

SEC. 280. GENERAL ACCOUNTING OFFICE REPORT.

(a) The Comptroller General of the United States shall conduct a study of the
adjustment assistance programs established under chapters 2, 3, and 4 of this title
and shall report the results of such study to the Congress no later than January 31,
1980. Such report shall include an evaluation of—

(1) the effectiveness of such programs in aiding workers, firms, and
communities to adjust to changed economic conditions resulting from changes
in the patterns of international trade; and

(2) the coordination of the administration of such programs and other
Government programs which provide unemployment compensation and relief
to depressed areas.

(b) In carrying out his responsibilities under this section, the Comptroller General
shall, to the extent practical, avail himself of the assistance of the Departments of
Labor and Commerce. The Secretaries of Labor and Commerce shall make
available to the Comptroller General any assistance necessary for an effective
evaluation of the adjustment assistance programs established under this title.

SEC. 281. COORDINATION.

There is established the Adjustment Assistance Coordinating Committee to
consist of a Deputy United States Trade Representative as Chairman, and the
officials charged with adjustment assistance responsibilities of the Departments of
Labor and Commerce and the Small Business Administration. It shall be the
function of the Committee to coordinate the adjustment assistance policies, studies,
and programs of the various agencies involved and to promote the efficient and
effective delivery of adjustment assistance benefits.

SEC. 282. TRADE MONITORING SYSTEM.

The Secretary of Commerce and the Secretary of Labor shall establish and

maintain a program to monitor imports of articles into the United States which will
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reflect changes in the volume of such imports, the relation of such imports to
changes in domestic production, changes in employment within domestic industries
producing articles like or directly competitive with such imports, and the extent to
which such changes in production and employment are concentrated in specific
geographic regions of the United States. A summary of the information gathered
under this section shall be published regularly and provided to the Adjustment
Assistance Coordinating Committee, the International Trade Commission, and to
the Congress.

SEC. 283. FIRMS RELOCATING IN FOREIGN COUNTRIES.

(a) Before moving productive facilities from the United States to a foreign
country, every firm should—

(1) provide notice of the move to its employees who are likely to be totally or
partially separated as a result of the move at least 60 days before the date of
such move, and

(2) provide notice of the move to the Secretary of Labor and the Secretary of
Commerce on the same day it notifies employees under paragraph (1).

(b) It is the sense of the Congress that every such firm should—

(1) apply for and use all adjustment assistance for which it is eligible under
this title,

(2) offer employment opportunities in the United States, if any exist, to its
employees who are totally or partially separated workers as a result of the
move, and

(3) assist in relocating employees to other locations in the United States
where employment opportunities exist.

SEC. 284. JUDICIAL REVIEW,

(a) A worker, group of workers, certified or recognized union, or authorized
representative of such worker or group aggrieved by a final determination of the
Secretary of Labor under section 223 of this title, a firm or its representative or any
other interested domestic party aggrieved by a final determination of the Secretary
of Commerce under section 251 of this title, an agricultural commodity producer (as
defined in section 291(2) aggrieved by a determination of the Secretary of
Agriculture under section 293, or a community or any other interested domestic
party aggrieved by a final determination of the Secretary of Commerce under
section 271 of this title may, within sixty days after notice of such determination,
commence a civil action in the United States Court of International Trade for review
of such determination. The clerk of such court shall send a copy of the summons
and the complaint in such action to the Secretary of Labor or the Secretary of
Commerce, as the case may be. Upon receiving a copy of such summons and
complaint, such Secretary shall promptly certify and file in such court the record on
which he based such determination.

(b) The findings of fact by the Secretary of Labor or the Secretary of Commerce,
as the case may be, if supported by substantial evidence, shall be conclusive; but the
court, for good cause shown, may remand the case to such Secretary to take further
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evidence, and such Secretary may thereupon make new or modified findings of fact
and may modify his previous action, and shall certify to the court the record of the
further proceedings. Such new or modified findings of fact shall likewise be
conclusive if supported by substantial evidence.

(c¢) The Court of International Trade shall have jurisdiction to affirm the action of
the Secretary of Labor or the Secretary of Commerce, as the case may be, or to set
such action aside, in whole or in part. The judgment of the Court of International
Trade shall be subject to review by the United States Court of Appeals for the
Federal Circuit as prescribed by the rules of such court. The judgment of the Court
of Appeals for the Federal Circuit shall be subject to review by the Supreme Court
of the United States upon certiorari as provided in section 1256 of title 28.

SEC. 285. TERMINATION. [Omitted]

CHAPTER 6—ADJUSTMENT ASSISTANCE FOR FARMERS
SEC. 291. DEFINITIONS.

In this chapter:

(1)AGRICULTURAL COMMODITY.—The term “agricultural commodity” means
any agricultural commodity (including livestock) in its raw or natural state.

(2) AGRICULTURAL COMMODITY PRODUCER.—The term “agricultural
commodity producer” has the same meaning as the term “person” as prescribed
by regulations promulgated under section 1001(5) of the Food Security Act of
1985 (7 U.S.C. 1308(5)).

(3) CONTRIBUTED IMPORTANTLY.—

(A) IN GENERAL.—The term “contributed importantly” means a cause
which is important but not necessarily more important than any other
cause.

(B) DETERMINATION OF CONTRIBUTED IMPORTANTLY.—The
determination of whether imports of articles like or directly competitive
with an agricultural commodity with respect to which a petition under this
chapter was filed contributed importantly to a decline in the price of the
agricultural commodity shall be made by the Secretary.

(4) DULY AUTHORIZED REPRESENTATIVE.—The term “duly authorized
representative” means an association of agricultural commodity producers.
(5) NATIONAL AVERAGE PRICE.—The term “national average price” means
the national average price paid to an agricultural commodity producer for an
agricultural commodity in a marketing year as determined by the Secretary.
(6) SECRETARY.—The term “Secretary” means the Secretary of Agriculture.
SEC. 292. PETITIONS; GROUP ELIGIBILITY.
(a) IN GENERAL.—A petition for a certification of eligibility to apply for
adjustment assistance under this chapter may be filed with the Secretary by a group
of agricultural commodity producers or by their duly authorized representative.
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Upon receipt of the petition, the Secretary shall promptly publish notice in the
Federal Register that the Secretary has received the petition and initiated an
investigation.

(b) HEARINGS.—If the petitioner, or any other person found by the Secretary to
have a substantial interest in the proceedings, submits not later than 10 days after
the date of the Secretary's publication under subsection (a) a request for a hearing,
the Secretary shall provide for a public hearing and afford such interested person an
opportunity to be present, to produce evidence, and to be heard.

(¢) GROUP ELIGIBILITY REQUIREMENTS.—The Secretary shall certify a group of
agricultural commodity producers as eligible to apply for adjustment assistance
under this chapter if the Secretary determines—

(1) that the national average price for the agricultural commodity, or a class
of goods within the agricultural commodity, produced by the group for the
most recent marketing year for which the national average price is available is
less than 80 percent of the average of the national average price for such
agricultural commodity, or such class of goods, for the 5 marketing years
preceding the most recent marketing year; and

(2) that increases in imports of articles like or directly competitive with the
agricultural commodity, or class of goods within the agricultural commodity,
produced by the group contributed importantly to the decline in price described
in paragraph (1).

(d) SPECIAL RULE FOR QUALIFIED SUBSEQUENT YEARS.—A group of agricultural
commodity producers certified as eligible under section 293 shall be eligible to
apply for assistance under this chapter in any qualified year after the year the group
is first certified, if the Secretary determines that—

(1) the national average price for the agricultural commodity, or class of
goods within the agricultural commodity, produced by the group for the most
recent marketing year for which the national average price is available is equal
to or less than the price determined under subsection (c)(1); and

(2) the requirements of subsection (c)(2) are met.

(¢) DETERMINATION OF QUALIFIED YEAR AND COMMODITY.—In this chapter:

(1) QUALIFIED YEAR.—The term “qualified year”, with respect to a group of
agricultural commodity producers certified as eligible under section 293,
means each consecutive year after the year in which the group is certified and
in which the Secretary makes the determination under subsection (c) or (d), as
the case may be.

(2) CLASSES OF GOODS WITHIN A COMMODITY.—In any case in which there
are separate classes of goods within an agricultural commodity, the Secretary
shall treat each class as a separate commodity in determining group eligibility,
the national average price, and level of imports under this section and section
296.

(19 U.S.C. 2401a)
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SEC. 293. DETERMINATIONS BY SECRETARY OF AGRICULTURE.

(a) IN GENERAL.—As soon as practicable after the date on which a petition is
filed under section 292, but in any event not later than 40 days after that date, the
Secretary shall determine whether the petitioning group meets the requirements of
section 292 (c) or (d), as the case may be, and shall, if the group meets the
requirements, issue a certification of eligibility to apply for assistance under this
chapter covering agricultural commodity producers in any group that meets the
requirements. Each certification shall specify the date on which eligibility under this
chapter begins.

(b) NoTICE.—Upon making a determination on a petition, the Secretary shall
promptly publish a summary of the determination in the Federal Register, together
with the Secretary's reasons for making the determination.

(c) TERMINATION OF CERTIFICATION.—Whenever the Secretary determines, with
respect to any certification of eligibility under this chapter, that the decline in price
for the agricultural commodity covered by the certification is no longer attributable
to the conditions described in section 292, the Secretary shall terminate such
certification and promptly cause notice of such termination to be published in the
Federal Register, together with the Secretary's reasons for making such
determination.

(19 U.5.C. 2401b)

SEC. 294. STUDY BY SECRETARY OF AGRICULTURE WHEN
INTERNATIONAL TRADE COMMISSION BEGINS INVESTIGATION.

(a) IN GENERAL.—Whenever the International Trade Commission (in this chapter
referred to as the “Commission”) begins an investigation under section 202 with
respect to an agricultural commodity, the Commission shall immediately notify the
Secretary of the investigation. Upon receipt of the notification, the Secretary shall
immediately conduct a study of—

(1) the number of agricultural commodity producers producing a like or
directly competitive agricultural commodity who have been or are likely to be
certified as eligible for adjustment assistance under this chapter, and

(2) the extent to which the adjustment of such producers to the import
competition may be facilitated through the use of existing programs.

(b) REPORT.—Not later than 15 days after the day on which the Commission
makes its report under section 202(f), the Secretary shall submit a report to the
President setting forth the findings of the study described in subsection (a). Upon
making the report to the President, the Secretary shall also promptly make the report
public (with the exception of information which the Secretary determines to be
confidential) and shall have a summary of the report published in the Federal
Register.
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SEC. 295. BENEFIT INFORMATION TO AGRICULTURAL COMMODITY
PRODUCERS.

(a) IN GENERAL—The Secretary shall provide full information to agricultural
commodity producers about the benefit allowances, training, and other employment
services available under this title and about the petition and application procedures,
and the appropriate filing dates, for such allowances, training, and services. The
Secretary shall provide whatever assistance is necessary to enable groups to prepare
petitions or applications for program benefits under this title.

(b) NOTICE OF BENEFITS.—

(1) IN GENERAL.—The Secretary shall mail written notice of the benefits
available under this chapter to each agricultural commodity producer that the
Secretary has reason to believe is covered by a certification made under this
chapter.

(2) OTHER NOTICE—The Secretary shall publish notice of the benefits
available under this chapter to agricultural commodity producers that are
covered by each certification made under this chapter in newspapers of general
circulation in the areas in which such producers reside.

(3) OTHER FEDERAL ASSISTANCE.—The Secretary shall also provide
information concerning procedures for applying for and receiving all other
Federal assistance and services available to workers facing economic distress.

(19 U.S.C. 2401d)

SEC. 296. QUALIFYING REQUIREMENTS FOR AGRICULTURAL
COMMODITY PRODUCERS.
(a) IN GENERAL.—
(1) REQUIREMENTS.—Payment of a trade adjustment allowance shall be
made to an adversely affected agricultural commodity producer covered by a
certification under this chapter who files an application for such allowance
within 90 days after the date on which the Secretary makes a determination and
issues a certification of eligibility under section 293, if the following conditions
are met:

(A) The producer submits to the Secretary sufficient information to
establish the amount of agricultural commodity covered by the application
filed under this subsection (a) that was produced by the producer in the
most recent year.

(B) The producer certifies that the producer has not received cash
benefits under any provision of this title other than this chapter.

(C) The producer’s net farm income (as determined by the Secretary) for
the most recent year is less than the producer's net farm income for the
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Jatest year in which no adjustment assistance was received by the producer
under this chapter.

(D) The producer certifies that the producer has met with an Extension
Service employee or agent to obtain, at no cost to the producer,
information and technical assistance that will assist the producer in
adjusting to import competition with respect to the adversely affected
agricultural commodity, including—

(i) information regarding the feasibility and desirability of
substituting 1 or more alternative commodities for the adversely
affected agricultural commodity; and

(ii) technical assistance that will improve the competitiveness of the
production and marketing of the adversely affected agricultural
commodity by the producer, including yield and marketing
improvements.

(2) LIMITATIONS.—

(A) ADJUSTED GROSS INCOME.—

(i) IN GENERAL.—Notwithstanding any other provision of this
chapter, an agricultural commodity producer shall not be eligible for
assistance under this chapter in any year in which the average
adjusted gross income of the producer exceeds the level set forth in
section 1001D of the Food Security Act of 1985.

(i) CERTIFICATION.—To comply with the limitation under
subparagraph (A), an individual or entity shall provide to the
Secretary—

(1) a certification by a certified public accountant or another
third party that is acceptable to the Secretary that the average
adjusted gross income of the producer does not exceed the level
set forth in section 1001D of the Food Security Act of 1985; or

(11) information and documentation regarding the adjusted
gross income of the producer through other procedures
established by the Secretary.

(B) COUNTER-CYCLICAL PAYMENTS.—The total amount of payments
made to an agricultural producer under this chapter during any crop year
may not exceed the limitation on counter-cyclical payments set forth in
section 1001(c) of the Food Security Act of 1985.

(C) DEFINITIONS ~—In this subsection:

(i) ADYUSTED GROSS INCOME.—The term “adjusted gross income”
means adjusted gross income of an agricultural commodity
producer—

(I) as defined in section 62 of the Internal Revenue Code of
1986 and implemented in accordance with procedures
established by the Secretary; and

(II) that is earned directly or indirectly from all agricultural
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and nonagricultural sources of an individual or entity for a fiscal
or corresponding crop year.

(ii) Average adjusted gross income.—

(I) In general—The term “average adjusted gross income”
means the average adjusted gross income of a producer for each
of the 3 preceding taxable years.

(II) Effective adjusted gross income.—In the case of a
producer that does not have an adjusted gross income for each of
the 3 preceding taxable years, the Secretary shall establish rules
that provide the producer with an effective adjusted gross income
for the applicable year.

(b) AMOUNT OF CASH BENEFITS.—

(1) IN GENERAL.—Subject to the provisions of section 298, an adversely
affected agricultural commodity producer described in subsection (a) shall be
entitled to adjustment assistance under this chapter in an amount equal to the
product of—

(A) one-half of the difference between—

(i) an amount equal to 80 percent of the average of the national
average price of the agricultural commodity covered by the
application described in subsection (a) for the 5 marketing years
preceding the most recent marketing year, and

(ii) the national average price of the agricultural commodity for the
most recent marketing year, and

(B) the amount of the agricultural commodity produced by the
agricultural commodity producer in the most recent marketing year.

(2) SPECIAL RULE FOR SUBSEQUENT QUALIFIED YEARS.—The amount of cash
benefits for a qualified year shall be determined in the same manner as cash
benefits are determined under paragraph (1) except that the average national
price of the agricultural commodity shall be determined under paragraph
(1)(A)(i) by using the 5-marketing-year period used to determine the amount of
cash benefits for the first certification.

(c) MAXIMUM AMOUNT OF CASH ASSISTANCE.—The maximum amount of cash
benefits an agricultural commodity producer may receive in any 12-month period
shall not exceed $10,000.

(d) LIMITATIONS ON OTHER ASSISTANCE.—An agricultural commodity producer
entitled to receive a cash benefit under this chapter—
(1) shall not be eligible for any other cash benefit under this title, and
(2) shall be entitled to employment services and training benefits under part
II of subchapter B of chapter 2.

(19 U.S.C. 2401e)
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SEC. 297. FRAUD AND RECOVERY OF OVERPAYMENTS.

(a) IN GENERAL—

(1) REPAYMENT.—If the Secretary, or a court of competent jurisdiction,
determines that any person has received any payment under this chapter to
which the person was not entitled, such person shall be liable to repay such
amount to the Secretary, except that the Secretary may waive such repayment if
the Secretary determines, in accordance with guidelines prescribed by the
Secretary, that—

(A) the payment was made without fault on the part of such person; and
(B) requiring such repayment would be contrary to equity and good
conscience.

(2) RECOVERY OF OVERPAYMENT.—Unless an overpayment is otherwise
recovered, or waived under paragraph (1), the Secretary shall recover the
overpayment by deductions from any sums payable to such person under this
chapter.

(b) FALSE STATEMENT.—A person shall, in addition to any other penalty provided
by law, be ineligible for any further payments under this chapter—

(1) if the Secretary, or a court of competent jurisdiction, determines that the
person—

(A) knowingly has made, or caused another to make, a false statement or
representation of a material fact; or

(B) knowingly has failed, or caused another to fail, to disclose a material
fact; and

(2) as a result of such false statement or representation, or of such
nondisclosure, such person has received any payment under this chapter to
which the person was not entitled.

(c) NOTICE AND DETERMINATION.—Except for overpayments determined by a
court of competent jurisdiction, no repayment may be required, and no deduction
may be made, under this section until a determination under subsection (a)(1) by the
Secretary has been made, notice of the determination and an opportunity for a fair
hearing thereon has been given to the person concerned, and the determination has
become final.

(d) PAYMENT TO TREASURY.—Any amount recovered under this section shall be
returned to the Treasury of the United States.

(e) PENALTIES.—Whoever makes a false statement of a material fact knowing it to
be false, or knowingly fails to disclose a material fact, for the purpose of obtaining
or increasing for himself or for any other person any payment authorized to be
furnished under this chapter shall be fined not more than $10,000 or imprisoned for
not more than 1 year, or both.

(19 U.S.C. 24019)
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SEC. 298. AUTHORIZATION OF APPROPRIATIONS.

(a) IN GENERAL—There are authorized to be appropriated and there are
appropriated to the Department of Agriculture not to exceed $90,000,000 for each
of the fiscal years 2003 through 2007 to carry out the purposes of this chapter.

(b) PROPORTIONATE REDUCTION.—If in any year the amount appropriated under
this chapter is insufficient to meet the requirements for adjustment assistance
payable under this chapter, the amount of assistance payable under this chapter shall
be reduced proportionately.

Section 401 and 408 of the Trade and Development Act of 2000

[Public Law 106-200]

SEC. 401. REPORT ON EMPLOYMENT AND TRADE ADJUSTMENT ASSISTANCE.

(a) IN GENERAL—Not later than 9 months after the date of the enactment of this
section, the Comptroller General of the United States shall submit to Congress a
report regarding the efficiency and effectiveness of Federal and State coordination
of employment and retraining activities associated with the following programs and
legislation:

(1) Trade adjustment assistance (including NAFTA trade adjustment
assistance) provided for under title II of the Trade Act of 1974.

(2) The Job Training Partnership Act.

(3) The Workforce Investment Act of 1998.

(4) Unemployment insurance.

(b) PERIOD COVERED.—The report shall cover the activities involved in the
programs and legislation listed in subsection (a) from January 1, 1994, to December
31, 1999.

(c) DATA AND RECOMMENDATIONS.—The report shall at a minimum include
specific data and recommendations regarding—

(1) the compatibility of program requirements related to the employment and
retraining of dislocated workers in the United States, with particular emphasis
on the trade adjustment assistance programs provided for under title II of the
Trade Act of 1974;

(2) the compatibility of application procedures related to the employment
and retraining of dislocated workers in the United States;

(3) the capacity of the programs in addressing foreign trade and the transfer
of production to other countries on workers in the United States measured in
terms of loss of employment and wages;

(4) the capacity of the programs in addressing foreign trade and the transfer
of production to other countries on secondary workers in the United States
measured in terms of loss of employment and wages;

(5) how the impact of foreign trade and the transfer of production to other
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countries would have changed the number of beneficiaries covered under the
trade adjustment assistance program if the trade adjustment assistance program
covered secondary workers in the United States; and

(6) the effectiveness of the programs described in subsection (a) in achieving
reemployment of the United States workers and maintaining wage levels of
United States workers who have been dislocated as a result of foreign trade and
the transfer of production to other countries.

SEC. 408. REPORT ON TRADE ADJUSTMENT ASSISTANCE FOR AGRICULTURAL
COMMODITY PRODUCERS.

(a) IN GENERAL.—Not later than 4 months after the date of the enactment of this
Act, the Secretary of Labor, in consultation with the Secretary of Agriculture and
the Secretary of Commerce, shall submit to the Committee on Ways and Means of
the House of Representatives and the Committee on Finance of the Senate a report
that—

(1) examines the applicability to agricultural commodity producers of trade
adjustment assistance programs established under title II of the Trade Act of
1974; and

(2) sets forth recommendations to improve the operation of these programs
as the programs apply to agricultural commodity producers or to establish a
new trade adjustment assistance program for agricultural commodity producers.

(b) CONTENTS.—In preparing the report required by subsection (a), the Secretary
of Labor shall—

(1) assess the degree to which the existing trade adjustment assistance
programs address the adverse effects on agricultural commodity producers due
to price suppression caused by increased imports of like or directly competitive
agricultural commodities; and

(2) examine the effectiveness of the program benefits authorized under
subchapter B of chapter 2 and chapter 3 of title IT of the Trade Act 0f 1974 in
remedying the adverse effects, including price suppression, caused by
increased imports of like or directly competitive agricultural commodities.

(c) DEFINITIONS.—In this section:

(1) AGRICULTURAL COMMODITY.—The term “agricultural commodity”
means any agricultural commodity, including livestock, fish or harvested
seafood in its raw or natural state.

(2) AGRICULTURAL COMMODITY PRODUCER.—The term “agricultural
commodity producer” means any person who is engaged in the production and
sale of an agricultural commodity in the United States and who owns or shares
the ownership and risk of loss of the agricultural commodity.





