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THOMAS E. WHITE
3030 K STREET, #215
WASHINGTON, DC 20007

October 8, 2002

Honorable Max Baucus

Chairman

Senate Committee on Finance

United States Senate

SD-219 Dirksen Senate Office Building
Washington, DC 20510-6200

Honorable Charles E. Grassley
Ranking Member

Senate Committee on Finance

United States Senate

SD-219 Dirksen Senate Office Building
Washington, DC 20510-6200

Dear Chairman Baucus and Senator Grassley:
This letter will respond to your letter of September 23, 2002.

1-2.  The Puerto Quetzal Power Project was initiated in the early 1990s by
Enron Power Development Corporation, which was a subsidiary of Enron Power
Corporation. | was Chief Executive Officer of Enron Power Corporation from
approximately August 1991 to July 1993. During the same period, Rebecca Mark ran
Enron Power Development Corp. and reported to me.

in approximately July 1993, Enron was reorganized and | became Chairman and
CEO of Enron Operations Corporation. Rebecca Mark became Vice Chairman of Enron
International. From that time forward, Enron International had responsibility for the
commercial operations of the Puerto Quetzal Project, and my division was responsible

for the day-to-day running of the plant, particularly including its engineering functions
and mechanical issues.

3. Between August 1991 and the summer of 1993, Rebecca Mark reported
to me; | reported to Rich Kinder (who was then the Chief Operating Officer of Enron);
Mr. Kinder in turn reported to Kenneth Lay, the Chief Executive Officer of the
corporation. Mr. Kinder, Mr. Lay and the Enron Board of Directors also would have
approved the capital commitment for the Guatemala Praject.

Senate Finance Committee
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4-5.  As indicated above, other than my involvement with mechanical/engineering
issues relating to the Guatemala Project, my involvement in the project ended in the
summer of 1993. | do not presently recall any specific meetings or specific written
guidance | received regarding the contract for the project or related issues. As you
know, | left Enron in the spring of 2001 and | do not possess, nor do | have access to,
any materials relating to this project, which might help to refresh my recollection. At the
time, of course, | would have been briefed on the project including the contents of the
contract by Rebecca Mark, and | would in turn have briefed Mr. Kinder.

espectfully, |
/%auu .
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ENRON
Power Development Corp.
Richard A. Lammers Direa Diol:
Vice President {713} 646-6530
INFORMATION LETTER FAX 1713) &4s-6505
February 23, 1993

INTERNATIONAL FINANCE CORPORATION
1818 H Street, N.W.
Washington, D.C. 20433

Gentlemen:

For the purpose of your consideration of our application for an investment
comprising:

() Loans totalling $71.00 Million US Dollars consisting of $13.4 million in IFC
"A" Loans, $51.00 million in IFC "B" Loans and $6.6 million in IFC
Subordinated "C" Loans.

in Puerto Quetzal Power Corp. (the "Company®) to assist in financing the project
described in paragraph 3 below (the "Project”), the following information is provided:

1. The Company is a corporation duly organized and existing under the laws of
the state of Delaware, United States, and has full powers to own the properties
and to carry out business which it proposes to own and carry on for the
purpose of the Project and to borrow and provide security for any borrowing.
Two copies of the company’s Articles of Incorporation and all documents
evidencing the registration of the Guatemalan branch of the Company are
attached as Annex 1. .

2, The capital of the Company as proposed for the purpose of the Project is
expected to be as follows:

Item Present Proposed
Loan Capital Debt 0 $71,000,000
Share Capital
— Authorized $10,000 $10,000
— Subscribed $1,000 $1,000
— Paid-up : $20,999,000

Attached (Annex 2) is a list of the present and proposed shareholders and
share holdings of the company.

333 Goy Streer  Suite 1800 Houston, Texos 77002 {713} 646-6100

Port of the Enron Group of Energy Componies

Senate Finance Committee
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Denis Clarke
February 23, 1993

Page 2

The Project, which is more fully described in the attached Information
Memorandum (Annex 3), consists of the construction and operation of two 55
megawatt fuel oil-fired barge mounted power generating plants (hereinafter
referred to as the Project) located in Puerto Quetzal, Guatemala. The Project is
expected to provide annually 870 gigawatt-hours of energy. The Project began
commercial operation on February 18, 1993.

The Company has applied for and received the following tax holidays and
concessions:

a. An exemption on all major fuel import taxes.
b. Temporary duty-free importation of power generating sets
c. Temporary duty-free importation of spare parts

A copy of the fuel import tax approval is included as Appendix E to Annex 3.

Cost increases resulting from any changes in these exemptions would be passed
through to Empresa Electrica de Guatemala, Sociedad Anonima ("EEGSA").

5.

The Company will have no subsidiary company i.e., any company over fifty
percent (50%) of whose capital will be owned, directly or indirectly, by the
Company or which will be effectively controlled by the Company other than
two single purpose subsidiaries, Comelectric, S. A. and Electricidad del
Pacifico, S. A., established for additional foreign exchange flexibility.

The Company is not a party to, or committed to enter into, any material
contract (i.e., a contract other than in the ordinary course of business, which
might affect the judgement of a prospective lender) other than:

0] The Contract, dated January 13, 1992, between Texas-Ohio Power,
Inc. and EEGSA which was assigned to Enron Power Development
Corp. on March 12, 1992 and further assigned to the Company on
November 13, 1992. Appendix A of Annex 3.

(ii)  Operation and Maintenance Agreement dated as of November 13, 1992
between Electricidad Enron de Guatemala, S.A. and the Company
(Annex 4).

@i Fuel Agreement, dated October 27, 1992, between Texaco International
Trader Inc. and the Company.

EC2 000036645
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Denis Clarke
February 23, 1993
Page 3

(iv) Tumkey Contract dated April 10, 1992, entered into between Wiirtsila
Diesel, Inc. ("Wirtsila"), and Enron Power Corp. (the “Construction
Contract™) (Annex 6).

(v)  Port Lease Contract, dated December 3, 1992, between Electricidad
Enron de Guatemala, Sociedad Anonima and Empresa Portuaria

Quetzal to lease certain property located at the Puerto Quetzal port
facilities. (Annex 7).

(vi)  Fuel Oil Term Sheet, dated October 16, 1992, entered into between
Enron Power Corp. and Enron Products Marketing company, which
was assigned to the Company on November 13, 1992. (Annex 8).

7. The Company does not have any outstanding mortgage, or lien on its property,
except for liens created pursuant to the Construction Contract. The Company
proposes that the IFC loans be secured by a first preferred mortgage.

8. Al tax returns and reports of the Company required by law to be filed have
been duly filed and all taxes, fees, and other governmental charges upon the

Company or its properties, income, or assets which are due and payable have
been paid.

9. There is no action, suit or proceeding by or before any governmental or
regulatory authority, court, arbitral tribunal or other body now pending (or, to
the actual knowledge of the Company, threatened) against the Company which
ocould reasonably be expected to materially and adversely affect the business,
financial condition or results of operations of the Company. To its knowledge,
the Company is not in violation of any statute or regulation of any
governmental authority and no judgment or order has been issued which has or
is likely to have a material adverse effect on the Company’s business, financial
condition, or results of operations.

10.  The Company has good and unencumbered title to or rights to use all of the
properties at which its business is carried on or is proposed to be carried on
for the purposes of the Project except for the rights of Wirtsild under the
Construction Contract.

11.  The Company has the right to all concessions, trade names, patents, and
license agreements necessary for the conduct of its business as now conducted

and as proposed to be conducted without any known conflict of the rights of
others.

EC2 000036646
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Denis Clarke
February 23, 1993
Page 4

12. No person, firm or company or other entity (other than as a shareholder) has
any right to participate in the profits of the Company, other than: Enron
Power Development Corp.

13.  The Directors and Officers of the Company are as follows:

Directors Officers

James V. Derrick, Jr. Thomas E. White Chairman & CEO

Lincoin Jooes, III Lincoln Jooes, III President & COO

Thomas E. White James V. Derrick, Jr. Sr. VP, Law & Asst Secretary

Lawrence E. Reynolds  Sr. VP, Chief Engineer
Richard A. Lammers Vice President, Administration

Rodoey L. Gray Vice President and Treasurer
DeWayne W. Roberts Vice President, Operations
David W. Shields VP, Chief Financial Officer

14.  Procurement of significant goods and services for the Project will be from the
following sources: '

Wirtsila Diesel, Inc., Chestertown, Maryland (part of Wirtsild Group
of Finland) under Construction Contract

McDermott

Texaco International Trader Inc.

Enron Products Marketing Company

Electricidad Enron de Guatemala, S.A.

vy vey

15. Copies of the most recent audited financial statements of Enron Corp. are
attached as Annex 10.

16.  Since the date of its incorporation, the Company has not suffered any material
adverse change in its business or financial condition or incurred any substantial
or unusual loss or liability.

In making any loan to the Company, you may have reliance upon the above
information which has been approved by the Board of Directors of the Company.

We have no knowledge of any additional material facts or matters which would

reasonably be expected to materially adversely affect the judgement of a prospective
lender.

EC2 000036647
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Denis Clarke
February 23, 1993
Page 5

The documents which are annexed to this letter are true and correct copies of the

documents which they purport to be and the statements set out therein are all true and
correct.

We understand that, in accordance with the expressed intention of the IFC to interest
private participants in its investments, all or any of the information which we have
supplied to you, or which we may supply to you in the future, may be given on a
confidential basis to prospective participants.

The Company shall undertake to send IFC (i) within ninety (90) days after the end of
cach quarter of each fiscal year, copies of the Company’s financial statements
together with a report on the progress of the Project and on factors, if any, materially
adversely affecting, or likely to materially adversely affect, the Company’s business
or financial condition; and (ii) as soon as available, but in any case, within one
hundred twenty (120) days after the end of each fiscal year, two copies of its audited
accounts for such year in form satisfactory to IFC; and shall also undertake promptly
to inform the IFC of any event or condition which is likely to materially and
adversely affect the carrying out of the Project or the carrying on of the Company’s
business.

Yours truly,

NN

Richard A. Lammers
Vice President
RAL:gg

Attachments

EC2 000036648
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ENRON

Development Corp.

March 30, 1993

Intermational Finance Corporation
1818 H Street, N'W.
Washington, D.C. 20433

Re:  Modification of Information 1

Gentlemen:

The following information is provided to modify and supplement our Information Letter
sent to you dated February 23, 1993,

1. UndarPam.gnphéofthelnfommionlm,tthompanyisnotapanytothc
following agreements: item (iii), the Fuel Agreement, dated October 27, 1992, executed
by Texaco International Trader, Inc. and Enron Power Corp. (the "Texaco Fuel
Contract®), item (v) the Port Lease Contract, dated December 3, 1992, between
Electricidad Earon de Guatemala, S. A. ("the Operator”) and Empresa Portuaria Quetzal
10 lease cernain property located at the Puerto Quetzal port facilities; and item (vi), the
Fuel Oil Texm Sheet, dated October 16, 1992, between Enron Power Corp. and Enron
Products Marketing Company (the "Enron Fuel Contract™). The Operator has assumed
the obligation to supply fuel 1o the Project on substantially similar terms and conditions
as those included in the Texaco Fuel Contract and the Enron Fuel Contract pursuant to
Amendament No. 1 dated March 31, 1993, 10 the Operation and Maintenance agreement
between the Operator and Puerto Quetzal Power Corp. dated November 13, 1992, The
Port Lease Contract will be pledged to the International Finance Corporation (*IFC*®)
directly by the Operator.

2. Under Paragraph 12 of the Information Letter, Enron Development Corp. (formerly
Enron Power Development Corp.) expects to sell 50 percent of its interest in the
Company to King Ranch Power Corp., a Delaware corporation.

3. Under Paragraph 14 of the Information Letter, the Company will procure significant

goods and services for the Project from- Winsili Diesel, Inc., Electricidad Enron de
Guatemala, S.A., and other subsidiaries of Enron Power Corp.

3D CoySvear Sain 1300 Houwwn, Temm 77002 (13 4ab4}08

Port of the Erwon Group of Enargy Compardes

EC2 000036649
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Internarional Finance Corporarion
March 30, 1993
Page 2

4. Under Paragraph 5 of the Information Letier, Enron Development Corp. hereby notifies
the IFC that two single purpose subsidiaries of the Company, Comelectric, S.A. and
Electricidad del Pacifico, S.A., and perhaps other subsidiaries of Enron Power Corp.,
will from tme to time be used to engage in foreign exchange and other fimndial
transactions through currency exchange procedures in Guatemala established by the
Minisay of Finance or the Bank of Guatemala. The Company does not expect these
transactions 10 exceed in any year the sum of annual revenues and capital expenditures
for the project and in cach case would be without additional liability or recourse to the
Company.

Please do not hesitate to call if you have any questions regarding the foregoing.
Yours tuly,
w e
Richard A. lﬁﬂ!
Vice President-Finance ‘

EC2 000036650

»x TOTAL PRGE.DPBZ *x
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OVERSEAS PRIVATE INVESTMENT CORPORATION

WASHINGTON, D.C. 20527, USA

OFFICE OF THE
PRESIDENT

February 19, 2002

The Honorable Max Baucus
Chairman

Committee on Finance
United States Senate
Washington, D.C. 20510

The Honorable Charles E. Grassley
Ranking Member

Committee on Finance

United States Senate

Washington, D.C. 20510

Dear Mr. Chairman and Senator Grassley:

We are in receipt of your letter of J anuary 31, 2002, requesting documents and background
materials on projects approved by the Overseas Private Investment Corporation (OPIC)
involving the Enron Corporation. At the outset, please be assured we will be pleased to work
with you and your staffs to provide access to the items needed for your inquiry.

Our staffs had a very productive meeting on February 11, and have held subsequent telephone
conversations to discuss your request and coordinate necessary arrangements. The meeting
was held with Patrick Heck and Dean Zerbe of the Committes staff and OPIC’s
representatives were led by Christopher Coughlin, Vice President for External Affairs, and
Mark Garfinkel, Vice President and General Counsel. As indicated at that meeting, because
of the potential volume of documents and the fact that a substantial amount of the material
requested may include business confidential items, it was agreed OPIC would provide an
overview of the active Enron-related projects and additional documents would be made
available for review at OPIC’s offices. Throughout this process, we would have frequent and
open communications to be certain the Committee’s requirements are fulfilled. -

As you know, OPIC is a self-sustaining federal agency that provides political risk insurance
and loans to help-U.S. businesses of all sizes invest and compete in 140 emerging markets and
developing nations worldwide. By charging user-fees, OPIC, a U.S. government agency,
operates at no net cost to U.S. taxpayers. OPIC has earned a net profit in each year of
operations -- $215 million in FY 2001 - and its reserves currently stand at more than $4
billion. Over the agency's 30-vear historv. OPIC has sunnorted $138 billion worth of

Senate Finance Committee

1100 NEW YORK AVE. N. W W EXHIBIT 3 2) 408-5133 (202) 336-840|
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The Honorable Max Baucus

The Honorable Charles E. Grassley
February 19, 2002

Page 2

investments that have helped developing countries to generate over $10 billion in host-
government revenues and create nearly 668,000 host-country jobs. OPIC projects have also
generated $64 billion in U.S. exports and created nearly 250,000 American jobs.

Since 1971, OPIC has accomplished its mission by supporting more than 3,000 projects
throughout the developing world. Cumulatively, these projects have supported over one-half
million host country jobs and have contributed to the host country tax base and infrastructure.

As of September 30, 2001, OPIC is managing a portfolio of 133 active finance projects and
253 active insurance contracts. QPIC products support developmental investments in
locations that range from Algeria to Zimbabwe. OPIC plays an important role in regions that
are strategically important to the United States. In addition to on-going activities in support
of private investment in regions such as Africa, the Newly Independent States, Central
America, and the Balkans. OPIC is also working extensively to provide investment support in
Pakistan, Afghanistan, Indonesia, and other strategic countries desperately in need of the
development benefits of private investment.

In regard to projects supported by OPIC involving the Enron Corporation, OPIC is currently
supporting 10 international projects with Enron involvement in Argentina, Colombia, Gaza,
Guatemala, India, Philippines, Turkey and Venezuela.

In reviewing the information provided below, it is important to note the enclosed opinion of
OPIC’s Vice President and General Counse] (Appendix 1) stating that .. when providing
finance support, OPIC lends only to the independent project company, not the shareholders or
sponsors of the project company. These project companies are separate legal entities
organized outside the United States (generally in the project country). OPIC looks solely to
the operating cash flows of the project companies for repayment of its credits. Thus, OPIC
has no credit exposure directly to Enron itself or to any of the other Enron entities that have
filed for U.S. bankruptcy protection. OPIC’s exposure is solely to foreign project companies
of which Enron is a shareholder/partial shareholder, not to Enron itself. On the insurance
side, OPIC’s exposure to Enron financial risk is limited to Enron’s ability to continue to pay
its political risk insurance premiums. OPIC’s insurance €xposure represents its potential
liability to Enron in the event the conditions for payment of a political risk insurance claim
should be realized. However, OPIC’s exposure in this regard is limited to only a portion of
the total amount of insurance coverage.”

T attach charts showing, respectively, OPIC’s current political risk insurance and finance
projects with Enron involvement, (See Appendix 2.) Ten projects with Enron involvement
are being supported with political risk insurance with a combined maximum coverage of
$204 million which were approved under OPIC’s normal project approval process. (See
Appendix 3 for a description of the approval process for political risk and finance projects.)
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The Honorable Charles E. Grassley
February 19, 2002
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OPIC political risk insurance does not include commercial risk and is payable only for valid
claims based on inconvertibility, expropriation or political violence related to international
events which are beyond the control of the investor. OPIC's historical recovery rate of total
claims settled is 94 percent.

In addition, OPIC is supporting finance projects in which Enron is a shareholder. As
indicated above, because of the nature of OPIC’s support to project companies, OPIC is not a
direct creditor of Enron. The projects are structured as limited-recourse project financings,
the borrower in each case is the project company, rather than Enron. As such, OPIC’s Enron-
sponsored borrower entities are not directly affected by the U.S. Enron-related proceedings.
OPIC has financing outstanding to five projects involving Enron as a shareholder. OPIC
entered into commitments for these five projects during FY1993-FY2000. Several of the
projects are co-sponsored by other, credit-worthy sponsors. One of these projects is expected
to complete repayment of its OPIC financing in 2003. !

I trust this information is responsive and helpful. Please be assured OPIC will work with the

Committee to meet your legislative responsibilities. If I can be of assistance at any time,
please do not hesitate to call on me.

Sip
Peter S. Watson

President and
Chief Executive Officer

cc: Patrick G. Heck

Dean A. Zerbe
Appendix
1. OPIC Legal Opinion on relationship between OPIC and Enron and projects having
Enron shareholding

2. List of OPIC active projects having Enron shareholding
3. Overview of OPIC Approval Process for Finance and Insurance Projects
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PM-
lvestment
Corporation

1100 New York Avenus, N.W.
Washington, D.C. 20527-0001
(202) 336-8400

FAX (202) 408-9859

February 19, 2002

Patrick G. Heck

Democratic Tax Counsel

U.S. Senate Committee on Finance
254 Dirksen Building

Washington, DC 20510

Dean A. Zerbe

Chief Investigative Counsel
Republican Staff

U.S. Senate Committee on Fmance
254 Dirksen Building

Washington, DC 20510

Re:  Legal aspects of relatlonshxp between OPIC and Enron and Enron-related
projects. .

Gentlemen:

This opinion clarifies certain issues pertaining tothe-information provided by OPIC to

the Senate Finance Committee pursuant to its January 31, 2002, request for.information
regarding OPIC’s support provided to Enron-related projects. Please note that when
providing finance support, OPIC lends only to the independent project company, not the-
shareholders or sponsors of the project company. These project companies are separate
legal entities organized outside the United States (generally in the project country). OPIC
looks solely to the operating cash flows of the project companies for repayment of its
credits. Thus, OPIC has no credit exposure directly to Enron itself or to any of the other
Enron entities that have filed for U-S-bankruptcy protection—ORIG s-exposure is-to.
foreign project companies of which Enron is a sponsor, not to Enron itself. Onthe
insurance side, OPIC’s exposure to Enron financial risk is limited to Enron’s ability to
continue to pay its political risk insurance premiums. OPIC’s insurance exposure
represents its potential liability to Enron in the event the conditions for payment of a
political risk insurance claim should be realized. However, OPIC’s exposure in this
regard is limited to only a portion of the total amount of insurance coverage.

VP and General Counsel



54

APPENDIX 2A

a)qng - asueuly

LIE'069'ESHS
1omod - ABleug uoneseusB jemod 071 48M0d |eZIOND Opangd YVIVWILYND 0002Ad
seq) pue || - ABieuz Ajloe) Bujsseoaud seq THS UBACIOY VI3NZANIA 868LAS
Jamod - Alieug 108fud Jemod "S'V 1948011 BA WHAIN NUe|3 eANRIL ADRNL 661 A4
Jomod - ABieuz Jue(d jamod dioD 1amod Joyqeq VYIONI BBBLAZ + V661 AL

jueld somod J0)BIBUBD

Jemod - ABreug posy-|sseip B o jusiuysiiqels3 uojiesodio] Jemod sefiueieg S3NIddINIHG €664 A4
Bujpueysinp 10}28g uopyduoseq yoefoid esi:disyuz uBjeioyewep Jasjord Aiunod paaciddy 10eoug sea

ueoT joefosd
Juaun) jejoy

«'86.18400 BOUBINSU} JO JUNOWE (810 Oy} JO uopiod B Ajua o} pejw]l S| pieBal sy} u) sunsodxe $,01dQ '18ABMOH 'pazjjeal 8q pinoys

wiep eourinsy| ysy (eajljjod e jo JuswAed Joj SUOHIPUCS BY) JUBAS 8Y) Ul UCIUT 0} AYqe); jepusjod s}| sjuesaidas einsodxe 6oURINSU 8,040 ‘SWwjwesd
8ouRINSUY Ysp [eOfljod sy Aed 0f 8nuRuoo 0] A |ge S,u0Iu3 O} PBYUly S| YSH [ERUBUY uoJu3 0} eunsodxs 8,01d( ‘ep!s BAURINSU) 8L LD *JjBSY uaIUT 0}

jou "Japjoyaieys |ejed/Iep|oyaIeYS B S| LAILT YO[yM JO Sejuedwod yeloasd ubieso; 0; Ajejos s aunsodxe $,01d0 "uoposjaud Adjdnuiueq "g'r JOj pajy oAy
1841 S8lI[jUB UOKLT Jeyi0 8y} Jo AU 0} JO HBs) urUT O} Adaulp eunsodxa JIPasd ou SeY D140 'SNY)L. 'S)iP8I0 sy Jo juswhedau 1) sejueduioo pefoid ey} jo
smoy yseo Bujiesado eys 0} A18jos $%00) DIJO (Asunoa pelasd eyy v} AjjessueB) sajelg pejun ey) episino pezjuetio sepnue jefs| sjrurdes ese sojuediuoo

peloud esey) “Auedwoo pefoid ey) jo siosuods Jo S19pjoysleys eyj jou
Bujpacud usym

*Auedingo josfosd Juepuedepuj eu 0} Ajuo spuej DldO ‘Hoddns soueuy
- 18y} Bupers jesunoD |essuss pue g §,01d0 JO uojuido ey sjou o) uBpoduw §1 1) ‘mojeq papjacsd uopeuuojul ey Bupmeraas uj iejoN

Z0/LIZ 30 se - JuawaAjoau) §inb3 uosug Ym s30afold 8sueul4 8ANOY

uopesodio?) JUBLWISAAU| AJBANY SRASIBAQ



55

APPENDIX 2B

2uiqng - aourinsu]

ZL0'GEL'P0ZS

Auedwo) pejwr)
Jjemod - Afueu3 wepd Jemod  ejeAud Bupjessues iamod ezeo -dion uouu3z 74" 5] 6661LAd
iamod - ABiaug $80|AI8S op0pIT ‘dIo]) Jemod 21gng ‘dioD uosu3 S3INIddINHG 9661 Ad
seg pue |0 - Afiaug spinbyj seb _e%z TYS UaAOY "dioD uosu3 VI3NZIN3A 8661Ad

Lo m

ses) pue IO - ABieug sed 9 10 (espdusjue uBjaioj ou)  Bjpuf sBD B JO UCILT VIONI 2664 Ad

! 'SV
Jamod - ABieu3 SB0JAIES 0{1176|3 18JBOLL 0A Wialn) US| eANely, “dio) uauuy ADRINL GBBLAd

1eue) uojBey
se9 pus |iQ - Afieug oujiedid seb junjeN 8| 8p seo) ep esopepodsuBly "dio) uaiugy VIBW0102D $681Ad4
Jamod - ABseug $89|AI6S DHO|T di0) Jemod joyqeq ‘dio) uauuzy VIANI 6681 A4

; V'S ‘eupusliy
$€9) pue jQ - Aueuz suoljejs Josseidwooeu)edid seo) -Auedwo) eujjedid uoiuz 'diop) uosuz YNLLNIOYY €68LA4

jue(d Jemod sojesatial

iemod - ABioug pauy-jese|p @ o Juduwys|qe;s3 uojiesodio) Jemod seBuejeg 'd10D J8mod4 uauug S3NIddiliHd €661 Ad
Jemod - ABioug Se0lAIBS Jpj0Rl3 “dio) Jemod [eZeng opend ‘dio Jamog uoiug VIVNILYND Z86LAd
3YNSOdXT lojoeg uopdiiaseq joefoig espdiajuly 10}S8AU| Kiyunog poaociddy
ANZHUND TVIOL uBjasojrewen 129{oid painsuyiosuodg sn 1oafoig 1eap

88810400 BOLRMNSU] JO JUNOWE 1810} 8y} j0 uojued e AUO 0} pejw)
s| pueBay sjy) v} eans0dXe 8,01dO 'JoABMOH pazIiEe) B Pinoys wiep ecueinsuy sy [BIflod B jo juewAed Joj SUOYIPUOD BY} JUBAB B4} Uj
uauu3 o} Ajiiqer| jepuajod sy sjuesesdas einsodxe 80UBINSU} 8,010 "swinjwaid souesnsuy ysu [eaniod si| Aed o} enunuod o) Ajjiqe 8,uciug o}
PoHWi) s] %Sy [epueuy uIu3 0} 8INS0dxe 8,01dO ‘BPIS SOURINSU BY) UQ “JlBS] UIUT O} JoU ‘Jepjoyaleys {efuedziapjoyaIeys B S| UJUZ Yojum
Jo sejuedwoo afoxd ubjaso) o Alejos s) aunsodxs 5,0(dQ "UOOBIAd Axdrujueq g Joj pejy BABY JEY) SONNUB UOIUT JBY)O BY) JO AUE O}

10 Jjos}| uoJu3z 0} Aeulp 8:NsodxXa Jjpasd ou SEY OIdO 'snyt. "s)ipasd st jo juewhedey Joj sajuedwoo pefoid ey) jo smoy yses Bupeiedo ey o}
18108 $00) DIO “(Anunoo 1osfoud exy uj AyelausB) sejeIs pelun eyl episino pazjuetlo sepjue [eBey ejesedes ase sejuedwos joafoud asey ).
“Auedwoo 1oefoud ey) Jo siosuods Jo suepjoysseys ey jou ‘Auedwoo weloud Juepuedepu) ey} o} Kjuo spuej D140 ‘Hoddns esueuy Bujpoid
ueym"", jey) Bupers jesunog (essues pue dA 8.01d0 Jo uojuido 8w 810u o) JuepDLL| S| 3| *MO[Bq PapIACKE LOJIBULIOJU| BL) BUMBIAS U :GiON

Z0/LIT J0 se - Juaweajoau; Anb3 uoiuz yym s1oefoiy eaueinsu} XS 22131104 BARDY

uo|3eJ0dI0D JUBWIISIAU] 8JeANY SBBSISAQ



56

APPENDIX 3
OPIC Approval Process for Finance and Insurance Projects

Background

OPIC is aU.S. government agency. Its mission is to mobilize and facilitate investment of
U.S. private capital in the economic development of developing countries. OPIC
accomplishes its mission through the following activities: insuring investments overseas
against a broad range of political risks (the political risk insurance program), financing -
‘businesses overseas through direct loans and loan guaranties (the finance program), and -
financing private investment funds' that provide equity to businesses overseas. OPIC’s
programs are open in 140 countries. The predominate type of financing provided by
OPIC’s finance program is limited recourse project financing, which means that OPIC is
looking to the project for repayment and the recourse to the equity investor is limited.

The Finance Program Approval Process®

A. The sponsor(s) of a project (the project equity investor(s)) or the prospective
borrower submits an application for financing to OPIC. The U.S. project equity
- .investor is considered to be the U.S. sponsor of the project. Financial statements of
the sponsor(s) are required to be provided with the application. If the sponsér is a
- “public-corporation;-audited financial statements for the most recent three years and
the most recent 10K and 10Q are required to be provided with the application.

B.. The U.S. sponsor must complete a sponsor disclosure report providing information

+ regarding the background of the sponsor. Information included on the sponsor
disclosure report includes the personal credit history of significant shareholders, -
officers and directors as well as whether the sponsor or any affiliate is in default of
any payment obligation to the U.S.. Government or is debarred, suspended or

~ voluntarily excluded from procurement or non-procurement dealings with the U.S.
Government. ‘ B : '

C. Upon receipt of an application, a preliminary review is undertaken by OPIC’s Office
of Investment Policy and the project team for indications that the project will meet
OPIC's statutory guidelines, including no negative U.S., environmental, worker or
human rights effects and OPIC's need to be self-sustaining. The project team

generally consists of a Finance Department manager, an investment officer and a
project attorney.

D. Assuming no negative indications, the project is brought forward to a screening
meeting. A screening memorandum is prepared outlining the key issues. The Vice
President for Finance, the Director of Credit Policy, the Associate General Counsel
for Finance, members of the Office of Investment Policy and the project team review
the screening memorandum to determineif the project warrants further consideration.

' The investment funds department does not have any Enron projects.

? The procedure described below applies to loans over a certain size. All loans to Enron-s_ponsored Pprojects
are over this size. :
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E. If the screening committee determines that the project warrants further consideration,
a retainer letter is sent to the customer. The retainer letter outlines OPIC’s process
and criteria, including the requirement for payment of a retainer fee.

F. The project team undertakes due diligence in order to assess whether the project
meets OPIC’s credit underwriting criteria. OPIC’s underwriting requirements are
outlined in the Finance Department's underwriting guidelines. The credit
underwriting process primarily includes an assessment of (1) the financial structure of
the transaction, (2) the ability of all project participants to perform their respective
obligations, and (3) the transaction’s key risks and mitigants. This assessment is
completed by reviewing and analyzing the project documents, the project
participants’ financial statements, public information on the project participants
including filings with the Securities Exchange Commission, analyst reports, and
rating agency reports. In addition, periodical searches and credit checks, including,
Internal Revenue Service, trade, supplier and bank checks, are done, and the project
team contacts other government agencies, including the U.S. embassy in the host
country.

G. The financial statements for the key project participants are spread and analyzed.
Financial statement analysis includes historical and projected income staterhent,
balance sheet, cashflow, ratio and trend analysis, financial flexibility and wherewithal

analysis, review of other liabilities including terms and covenants thereof, and, review
of auditor's opinions.

H. The financial model of the project is analyzed and sensitivity analyses are prepared.
The overall risks and potential mitigants of providing financing to the project are
examined. To assist with risk identification and mitigation, consultants with special
expertise are sometimes engaged to analyze the technical aspects of the project and
also to perform work in verifying and determining the adequacy of assumptions with
respect to financial modeling, project economics, insurance (availability and
adequacy), contractual soundness and adequacy, and management and project
participants’ operating capabilities. Site visits conducted by the project teams and
OPIC’s Office of Investment Policy include meetings with key project participants,
host government officials, local counsel and U.S. embassy personnel. While much of
the credit due diligence is done before the meeting of the credit committee, the credit
evaluation process continues until disbursement.

I When the project team has completed sufficient due dili gence, the Finance
Department convenes a credit committee to determine if the project meets credit
underwriting and other requirements. A credit committee due diligence package is
prepared summarizing the key project information. The members of the credit
committee include the Vice President for Finance, the Director of Credit Policy, the
Associate General Counsel for Finance, the Director of Project Management, two
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Finance managers, and members of the Office of Investment Policy®. The project
teams are in attendance.

J If the project passes the credit committee, it goes to the Investment Committee. The
Investment Committee is comprised of the following voting members: the President
and CEO, the Executive Vice President and COOQ, the Vice Presidents for finance,
Insurance, and investment policy, the Vice President for Investment Funds; the
General Counsel and the Director of Credit Policy are in attendance but do not vote.
During the meeting, the Director of Credit Policy is required to present an
independent view of the credit risks. The project team makes an oral presentation at
the Investment Committee.

K. All projects in excess of $30 million require board approval®

L The Board is presented with a paper that outlines the project, its risks and their
mitigants, and the policy issues including developmental considerations. The project
team gives an oral presentation and answers questions from members of the Board.
The Board’s focus is on policy aspects of the transaction.

M. Once the Board approves the project, a commitment letter is negotiated with the
sponsor(s) and/or a finance or loan agreement is negotiated with the borrower. The
commitment letter is normally between the sponsor(s), the project company and
OPIC. The commitment letter sets forth the broad terms under which OPIC is willing
to provide financing. The finance agreement is between OPIC and the borrower and
sets forth the terms of the financing, representations and warranties of the borrower,
conditions to disbursement, covenants, events of defaults and collateral. If sponsor

financial support for the project is required, that requirement will also be included in
the finance agreement.

N. The terms of the sponsor financial support for the project, if any, are set forth in a
project completion agreement or a sponsor support agreement. Such support is
normally capped and is usually of a limited duration. These agreements may impose
financial and reporting requirements on the sponsor(s).

O. Before any disbursement may be made, conditions precedent set forth in the loan
~ agreement must be satisfied or waived. These conditions include execution and
delivery of promissory notes and security documents (including project completion or
sponsor support agreements, if any), consents of governmental authorities and other
third parties, legal opinions, and Borrower’s officers’ certificates that the
representations and warranties are true and correct in all material respects and that no
default or event of default has occurred and is continuing.

? Since 19835, the year that Enron was formed, the OPIC approval process has evolved. The credit approval
has always rested with the Finance Department. There were periods when voting members also included
representatives from the Investment Development and Investment Funds Departments.

* The dollar criteria for submission to the board may have changed over the years.
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NOTE:

Effect of filing under Chapter 11 of the Bankruptcy Code by Shareholders of
Projects Financed by OPIC

OPIC is not a creditor of shareholders/sponsors of projects financed by OPIC. For
example, OPIC is not a creditor of Enron Corporation (“Enron”), which, directly or
through intermediate entities, is a shareholder in five active OPIC finance projects.
Nonetheless, projects in which Enron is a direct or indirect shareholder are often
incorrectly portrayed as Enron credit exposure. Because OPIC is not a creditor of the
shareholders of project companies that borrow from OPIC, the bankruptcy of a project

company shareholder (or its parent) does not generally have a significant effect on the
project itself.

In the case of Enron, the OPIC financings to projects in which Enron is a direct or
indirect shareholder are structured as limited recourse project finance transactions that
depend on the successful operations of the special purpose project company for
repayment of the OPIC debt, not on the financial performance of Enron. These special
purpose project companies to which OPIC lent funds are all entities located outside the
United States. None of these entities are included in Enron’s bankruptcy filing.

Four of the five active Enron-related projects that are financed by OPIC are completely
built and operating successfully. Enron’s bankruptcy is not expected to affect any of
them. The remaining active finance project is the Dabhol project. While Enron’s
bankruptcy was not the cause of the project's problems, it does result in certain
additional complications.
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The OPIC Political Risk Insurance (“PRI”) Program

Three kinds of PRI are authorized by OPIC’s governing statute (the Forei gn
Assistance Act of 1961, as amended (herein, the “Act™)):

A Expropriation, including, impairment, repudiation, and abrogation of a
contract between an investor and the foreign government,

B Inconvertibility of local currency, including inability to transfer U.S. § from
the host country

C. Political violence, including sabotage and terrorism and loss of business
income due to damage or destruction of property by political violence

Value of lost property
2. Lost business income

II. The process for issuance of PRI

A. Informal conversations between OPIC insurance officer and U.S. company(s)

proposing to invest in developmental projects in under-developed countries
and emerging economies.

Determine whether prospective investor will likely be eligible for PRI

(a) Insured(s) must be an “eligible investor”, as defined in the Act

(b) Insured (s) cannot be persons or entities affiliated with persons not
entitled to benefit from USG assistance (violators of Foreign Corrupt
Practices Act, designees under Drug Kingpin Act, etc.);

2 Determine whether project likely to be eligible for PRI

B. Prospective insured files Registration for PRI

1. Fixes date after which investment to be insured may be made
2. Generally, OPIC insures only new investments

(a) Exceptions for highly developmental projects
(b) Post-9/11 needs of U.S. businesses

C. Prospective insured files Application for PRI

Detailed questions regarding the prospective insured, its ownership, the
project, the other project participants, the amount to be invested by all
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participants, the amount of U.S. procurement or other possible U.S.
benefit, and related relevant questions

D. Insurance officer reviews application, discusses project with applicant, and

decides which project and project related documents appear relevant for
review

1. Determines if prospective insured project likely to be eligible for PRI
2. Reviews relevant project and project related documents, e.g.,

(a) Article of Incorporation of foreign enterprise in which investment to
be insured is to be made; Shareholder Agreements; Loan Agreements
(for institutional lender PRI); Licenses from host country government;
Concession Agreements; Supply Agreements; Power Purchase
Agreements

(b) Since late 2001, Project company financial statements and prospective
insured financial statements

(1) Previously, financial statements were not considered relg¢vant to
PRI, since OPIC is not engaged in credit insurance. Some PRI
carriers, for example, the Multilateral Insurance Guarantee Agency
(“MIGA”), the World Bank counterpart of OPIC, consider the
financial strength of the project and its sponsors relevant to
determining the degree of risk in providing PRI, especially
expropriation coverage, as host governments sometimes
expropriate weak projects considered necessary for the host

country to maintain. In late 2001, OPIC Insurance adopted a
similar risk analysis

(c) Whether OPIC participation will meet the required tests of

additionality to justify, in whole or in part, OPIC PRI rather than or
together with private market PRI

3. Obtains required clearances

(a) Foreign Government Approval, if required by Investment Incentive
Agreement between USG and host country government

(b) Human rights clearance from DOS

(c) Embassy comments

(d) Foreign Policy clearance from DOS

(e) Worker Rights clearance and requirements from OPIC Office of
Investment Policy

(f) Environmental clearance and requirements from OPIC Office of "
Investment Policy
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4. Prepares Action Memorandum, describing the project, the sponsor and

other participants, the project documents, the risks involved, the
additionality analysis, and a country risk analysis

E. Policy Review

The Insurance VP, Insurance regional managers, attorney for the project,
and Associate General Counsel, Insurance, convene as a group to review
the Action Memorandum and raise any issue or concerns not covered in
Action Memorandum

Insurance officer explains the project and responds to issues and concerns
raised

F. Insurance up to $25,000,000. Insurance Officer

had

Resolves issues and concerns raised at policy review

Prepares draft commitment letter or contract and forwards same to
prospective insured

(a) Commitment Letter

(1) Used when capacity 11m1ts exist or project needs priority attention
(2) 3/6 months

(3) Partially refundable fee if contract 1ssued

(4) Sets forth terms on which insurance will be issued, subj ect to
mutual agreement

(b) Contract

(a) Standard form, with blanks
(b) Blanks completed to reflect specific investment and project
(c) Investment/project specific amendments as required

Responds to comments and concerns of prospective insured

Prepares final commitment letter or insurance contract and Action
Memorandum

Action Memorandum and commitment letter or contract reviewed and
approved by project attorney, Insurance Reg10na1 Manager, and VP
Insurance

Commitment letter or contract sent to client for signature and, when
returned, signed, signed for OPIC by Insurance VP.

G. Insurance over $25,000,000, but not over $50,000,000

Same as insurance up to $25,000,000, except that prior to preparation of
draft commitment letter or contract,
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(a) Insurance officer prepares analysis for Investment Committee
(composed of CEQ, EVP, and VPs)

(b) Investment Committee reviews project and rejects, approves, or
approves with conditions

(1) If approved with conditions, conditions must be satisfied before
commitment letter or contract is sent to prospective insured for
signature.

H. Insurance over $50,000,000

1 Same as insurance over $25,000,000, but not over $50,000,000, except
that prior to preparation of commitment letter or contract,

(a) Project is presented to OPIC Board of Directors
(b) Board approves or disapproves based on overall OPIC policy and DOS

foreign policy considerations

2 Contract signed by OPIC CEO
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INVESTMENT NUMBER 3535

Investment Agreement

betvween

PUERTO QUETZAL POWER CORP.
and

INTERNATIONAL FINANCE CORPORATION

Dated as of March 31, 1993

EC2 000036651

Senate Finance Committee
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INVESTMENT AGREEMENT

AGREEMENT, dated as of March 31, 1993, between PUERTO QUETZAL
POWER CORP., a corporation organized and existing under the laws of
the State of Delaware, in the United States of America and regis-
tered in Guatemala as a foreign corporation under Chapter IX, Book
I, Title 1 of the Code of Commerce of the Republic of Guatemala,
with inscription number 30, folio 30, Book I of Foreign Corporations

at the Mercantile Registry (herein called the "Company®) and
INTERNATIONAL FINANCE CORPORATION (herein called "IFC").

ARTICLE I

Definitions

Section 1.01. Wherever used in this Agreement, unless the con-

text otherwise requires, the following terms have the following
meanings:

"A Loan” and

"1FC A Loan” means the loan specified in Section 3.01 (a)
or, as the context may require, the principal
amount thereof from time to time outstanding;

"A Loan
Disbursement® means any amount of the A loan which is dis-
bursed from time to time pursuant to Section
3.02; :
"A Loan
Interest Rate” means the rate of interest payable on the A
Loan from time to time, determined in accor-
dance with Section 3.10;
"Average
Availabilicy" has the meaning set forth in the Project Funds
Agreement;
"Auditors" means Arthur Andersen & Co., or such other firm

of independent public accountants as the Com-
pany may, with IFC’s consent, from time to time
appoint as auditors of the Company;

"B Loan" and

"IFC B Loan" means the loan specified in Section 3.01 (b)
or, as the context may require, the principal
amount thereof from time to time outstanding;

EC2 000036652
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"B Loan

Disbursement” means any amount of the B Lloan which is dis-

bursed from time to time pursuant to Section

3.02;

"B Loan Interest

Determination

Date® means the second Business Day before the begin-
ning of each B Loan Interest Period:

"B Loan

Interest Period" wmeans each period of three (3) months commenc-
ing on an Interest Payment Date and ending on
the day immediately before the next following
Interest Payment Date, except in the case of
the first period for each B Loan Disbursement
immediately following the disbursement thereof
when it shall mean the period commencing with
the date of disbursement of the relevant B Loan
Disbursement and ending on the day immediately
before the next following Interest Payment

Date;
"B Loan
Interest Rate" means the rate of interest payable on the B
Loan from time to time, determined in accor-
dance with Section 3.13;
"Business Day" means a day on which banks are open for busi-

ness in the City of New York and, for the pur-
pose of the definition of "Interest Determina-
tion Date", for the transaction of business in
the Eurodollar Interbank Market in Londen,
England, as well;

"C Loan"™ and

"1FC C Loan" means the loan specified in Section 3.01 (e¢)
or, as the context may require, the principal
apount thereof from time to time outstanding;

"C Loan

Disbursementc” means any amount of the C Loan which is dis-
bursed from time to time pursuant to Section
3.02;

"C Loan

Interest Rate” means the rate of interest payable on the C

Loan from time to time, determined in accor-
dance with Section 3.19;

EC2 000036653
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"Disbursementc™
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"Enron Power"

'EDC'

"Event of Default”

"Financial Plan"

"First Preferred
Fleet Mortgage”
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3 .

wmeans the Comisién Nacjonal del Medio Ambjente,
the environmental agency of the Government of
Guatemala;

means and includes the A Loan Disbursement, the
B loan Disbursement and the C Loan
Disbursement;

means the lawful currency of the United States
of America;

weans Empresa Elécrrica de Guatemala S,A., a
socjedad anénima organized and existing under
the laws of Guatemala over ninety per cent
(90%) of the share capital of which is owned by
INDE;

means cthe reimbursable, non-interest bearing
deposit equal to seven million two hundred
fifty thousand Dollars ($7,250,000) provided to
the Company by EEGSA pursuant to clause "Tenth"
of the PPA;

means Enron Corp., a corporation organized and
existing under the laws of the State of
Delaware, in the United States of America;

means Enron Power Corp., a corporation organ-
ized and existing under the laws of the State
of Delaware, in the United States of America;

means Enron Development Corp., a corporarion
organized and existing under the laws of the
State of Delaware, in the United Sctates of
America whose name formerly was Enron Power
Development Corp.;
means any one of the
Section 7.01;

events specified in

means the financial plan set out in Section
2.02;

means a First Preferred Fleet Mortgage under
United States law on the two Project Barges,
effective not later than the first disbursement
of any of the IFC Lloans, by the Company to
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Shawmut Bank Connecticut, N.A.
1FC;

, as trustee for

"Fiscal Year" and

"Financial Year* means the accounting year of the Company com-

mencing each year on January 1 and ending on
the following December 31, or such other
accounting period of the Company as the Company
may, with IFC’s consent, from time to time

designate as the accounting year of the
Company;

"INDE" means Instituto Nacional de Electrificacieny,
the national electric utility of the Government
of Guatemala;

"Interest

Payment Date” means any day which is March 15, June 15, Sep-
tember 15 or December 15 in any year; provided,
however, that if any Interest Payment Date
would fall on a day which is not a Business
Day, the relevant Interest Payment Date shall
be changed to the next succeeding Business Day;

"Interest Period” neans each period of three (3) months commenc-
ing on an Interest Payment Date and ending on
the day immediately before the next following
Interest Payment Date, except in the case of
the first period applicable to each Disburse-
ment when it shall mean the period commencing
with the date on vwhich the relevant Disburse-
ment is made and ending on the day immediately

before the next following Interest Payment
Date;

"Letter of

Information” means the letter, dated February 23, 1993,
addressed by EDC to IFC and ‘containing EDC’'s
representations with regard to all material
relevant facts concerning the Project, the
Financial Plan, cthe organization, status,
operations, affiliacions, 1liabilities and
assets of the Company and other matters
incident to the transactions contemplated by
this Agreement, as amended by letter dated
March 30, 1993 and any further amendment or

supplement to such letter which is acceptable
to IFC;
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5 .

"Loan®, "IFC lLoan”
and "1FC lLoans* means, collectively the A Loan, the B Loan and
the C Loan or, as the context may require, the

aggregate of the principal amounts thereof from
time to time outstanding;

"Maintenance
Amount® has the meaning given to it in Section 3.1S5;
"Mandate Letter” means the Mandate Letter dated January 26, 1993

from 1FC to Enron Power describing certain
services to be provided by IFC in connection

with the Project and certain fees to be paid to
IFC;

"Maximum Debt
Service

Deficiency Amount” has the meaning set forth in the Sponsor Sup-
port Agreement;

"Maxizua Funding

Apount” has the meaning set forth in the Project Funds
Agreement;

"Operation and

Maintenance

Agreement"” means the Operation and Maintenance Agreement,
dated as of November 13, 1992, as amended,
between the Company and the Operator providing
for the operation and maintenance of the Plant:

"Operator" means Electricidad Enron de Guatemala, S.A., a
corporation organized and existing under the
laws of Guatemala;

"Other Loans" means the loan or loans which may be extended

to the Company in connection with the Project
by one or more financial institutions (other
than IFC) and which may be substituted for a
portion of the B Loan;

"Other Loan

Agreements"” means the agreement or agreements providing for
the Other Loans:

"Participanc” means a Person designated by IFC from whom IFC
shall have received a formal commitment to
acquire a Participation in the B loan or, as
the case may be, any successor or assignes of
such person;
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"Project
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and "Project
Completion Date"

"Project Funds
Agreement®
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means the investmenr of a Participant in the B
Loan; or, as the context may require, in the B
Loan Disbursement;

weans the agreement or agreements providing for
a Participation;

means an individual, corporation, partnership,
joint venture, trust or unincorporated organi-
zation, or a government or any agency or polit-
ical subdivision thereof;

means the electricity generation plant contem-
plated in the Projecct;

means the contract, dated January 13, 1992,
between EEGSA and TOP as amended and assigned
to EDC on March 12, 1992, as further assigned
by EDC to the Company on November 13, 1992 and
as clarified by a letter executed between EDC
and EEGSA on April 19, 1992 and as furthar
amended or clarified from time to time;

means the project described in Section 2.01;

means the two barges contemplated in the
Project on which the diesel electric engines
referred to in the Project description are to
be placed;

have the meanings set forth in the Project
Funds Agreement;

means the agreement among the Company, IFC and
the Operator, whereby the Operator shall pro-
vide to the Company such additional funds as
may be needed by the Company, up to a maximum
amount equal to $15,000,000 as more fully
described therein, in the form of subordinated
loans or repayment of a portion of the Loan,
for the purposes set forth therein; the obliga-
tion to provide such additional funds to be
guaranteed by Enron pursuant to the Sponsor
Support Agreement;
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"Project Site" means the port of Puerto Quetzal, on the
Pacific coast of Guatemala:

"Quetzal® and
the sign "Q" means the lawful currency of Guatemala;

"Reuters Screen

LIBO Page* zeans the display of London interbank offered
rates (commonly know as LIBOR) of major banks
for Eurodollar Deposits designated as page
"LIBO" on the Reuters Monitor Money Rates
Service (or such other page as may replace the
LIBO page for the purpose of displaying such
London interbank offered rates for Eurodollar
Deposits);

"Security” means the security created by the Company to
secure all amounts owing by the Company to 1FC
under this Agreement and all amounts owing by
the Company to any party to a Swap Agreement as
fully described in Section 5.01 (e);

"Senior
Indebtedness® means the indebtedness resulting from the
Senior Loans;

"Stnior Lenders” means IFC (as lender of the A Loan and the B
Loan) and the lenders of the Other loans, if
any;

“Senior Loans" means the IFC A Loan, the IFC B Loan and the
Other loans, if any;

"Shareholder" means EDC and any other Person admitted as a

shareholder of the Company, subject only to the
restrictions on transfer of shares of the Com-

pany set forth in the Share Retention agree-
ment;

"Share Retention

Agreement"® means the agreement between, EDC and IFC where-
by EDC agrees to own, directly or indirectly,
at all times until the IFC Loans have been
repaid not less than fifty per cent (50%8) of
the share capital of the Company;

"Site lLease" means the contract to lease certain property

located at the Puerto Quetzal port facilities
outside San José, Guatemala, dated December 3,
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1992, among Empresa Portuaria Quetzal and
Electricidad Enron de Guatemala S.A.;

"Sponsor Support

Agreement® means the Sponsor Support Agreement among
Enron, the Company and IFC, under which Enron
agrees to provide credit support to the Company
respecting the Company’'s obligation to repay
the EEGSA Deposit, the Company’'s obligation to
pay Cyclical Maintenance Costs, the Company’'s
obligation to pay debt service on the Senior
Loans and the Operator’s obligation to pay the
Maximur Funding Amount under the Project Funds
Agreement;

"Subsidiary" means any entity over fifty per cent (50%) of
whose capital is owned, directly or indirectly,
by the Company or which is otherwvise effec-
tively controlled by the Company;

"TOP" means Texas-Ohio Power, Inc.;

"Turnkey

Construction

Contract® means the Turnkey Contract, dated as of April

10, 1992 by and between Wartsila and Enron
Power as assigned by Enron Power to the Company
on November 13, 1992; and

"Wartsila® means Wartsila Diesel, Inc., a company organ-
ized and existing under the laws of the State
of Louisiana, in the United States of America.

Section 1.02. In addition, unless the context othervise

requires, the following financial terms have the following meanings
wherever used in this Agreement:

"Cyclical

Maintenance Cost® has the meaning set forth in the Sponsor Sup-
port Agreement;

"Debt Service® means, for any period of determination thereof,
the sum of all principal payments required to
be made during such period and all interest,
fees and other financing costs accrued for pay-
ment during such period in respect of the IFC
Loans or other debt permitted under Section
6.02(d)(iii); provided that, in determining
Debt Service for any period, interest payable
during such period shall be increased or
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decreased, as the case may be, by the net
amount payable or receivable during such period
under all Swap Agreements;

"Debt Service

Coverage Ratio” means, for any period of determination thereof,
the ratio of Operating Cash Flow for such
period to Debt Service for such period;

"Economic Dispatch

Incentive Fee" has the meaning set forth in the Operation and
Maintenance Agreement;

"Fixed Fee" has the meaning set forth in the Operation and
Maintenance Agreement;

"O&M Fees" means, collectively, the Fixed Fee and the Eco-
nomic Dispatch Incentive Fee, but specifically
excluding any amount that is a Reimbursable
Expense;

"Operating

Cash Flow” means, for any period of determination thereof,
the excess (or shortfall) of Revenues for such
period over Operating Expenses for such period;

"Operating

Expenses” means all fuel costs, any Reimbursable Expense,
all amounts payable under the Site Lease, all
operation and maintenance costs, all Cyclical
Maintenance Costs, and all taxes other than
income taxes but excluding (a) mandatory Debt
Service, (b) depreciation and amortization, (c)
extraordinary expenses (including, without
limitation, losses on sale of assets other than
in the ordinary course of business and losses

on the extinguishment of debt), and (d) the 0&M
Fees; .

"Reimbursable

Expense*® has the meaning set forth in the Operation and
Maintenance Agreement;

"Revenues” means, for any period of determination thereof,
all operating and nonoperating receipts, reve-
nues, rentals, fees, income and other moneys of
the Company, including, without limitation,
liquidated, performance and other damage pay-
ments, contingency guarantes payments or other
amounts payable to the Company, all investment
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10 -

earnings on the accounts of the Company,
amounts earned on indebtedness permitted under
Section 6.02(d), cthe proceeds of business
interruption insurance, the proceeds of any
payment to the Company under the Swap Agree-
ments and the proceeds of any payments, sub-
ordinated loans or drawings under the letter of
credit made under the Sponsor Support Agreement
or under the Project Funds Agreement for the
calendar year in respect of which such pay-
ments, loans or drawings were made; and

"Swap” and

"Swap Agreement” means any interest rate exchangs, collar, cap
or similar agreement providing interest rate
protection into which the Company may enter
with the prior written consent of IFC.

Section 1.03. In this Agreement, unless the context otherwise
requires, words denoting the singular include the plural and vice
versa, words denoting persons include corporations and partnerships,
and references to a specified Article, Section or Schedule shall be

construed as & reference to that specified Article, Section or
Schedule of this Agreement.

ARTICLE II

Description of Project and Financial Plan

Section 2.01. The Project to be financed consists of the con-
struction, equipment and placing into operation of, and the provi-
sion of working capital for, an electric generating plant consisting
of twenty diesel elecrric engines, as more fully described in the
Turnkey Construction Contract, mounted on two United States-flagged
barges moored in Puerto Quetzal, on the Pacific Coast of Guatemala.
Details of the Project are described in the Letter of Informationm,
which 1s incorporated in this Agreement by reference.

Section 2.02.3 (a) The total cost of the Project, including
working capital of $2,000,000 and all financing fees associated with
the Financial Plan is $92,000,000.

1/ For purposes of this Section, an exchange rate of Quetzal 5.3
= $1 has been assumed.
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(b) Under the Financial Plan, the proposed sources of finanec-
ing are as follows:

Iteg s Million 3 of Toral
Equity/Quasi-Equi

EDC 13.75 14.9

EEGSA Deposit 2.25

Total Equity/Quasi Equity 21.00 _22.8
Subo ed De

IFC C Loan 5.6 7.2

IFC A Loan 13.4 14.6

IFC B Loan and/or

Other lLoans 51.0 4
Total Senior Debt 64 .4 _10.0
Total Financing 92.0 100.0

ARTICLE III

Agreement for the Loan

Section 3.01. Subject to the terms and conditions of this
Agreement, IFC agrees to lend to the Company and the Company agrees
to borrow from IFC the Loan, that is, the amount of seventy one
million Dollars ($71,000,000), made up of:

(a) the A loan, being the amount of thirteen million four
hundred thousand Dollars ($13,400,000);

(b) cthe B Loan, being the amount of fifty one million Dollars
($51,000,000); and

(¢) the C Loan, being the amount of six million six hundred
thousand Dollars ($6,600,000).
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Section 3.02. Disbursements of the loan shall be made by IFC
from time to time for credit to the account of the Company at such
bank in such place as IFC and the Company shall agree in immediately
available funds and in amounts (except with respect to the final
disbursement) of not less than $10,000,000 (in the case of the A
Loan and the B Loan). Disbursements shall be made upon the Company'’s
request in writing, substantially in the form of Exhibit A hereto
delivered to IFC (except with respect to the first disbursement
vhich shall be made &3 soon as possible after all the relevant con-
ditions of disbursement are fulfilled) at least ten (10) Business
Days prior to the proposed date of the disbursement, and against
each such disbursement the Company shall deliver to IFC such receipt
therefor as IFC may reasonably request.

Section 3.03 The Loan shall be repaid as follows:

(a) The A Loan shall be repaid on the following dates and in
the following amounts:

Date Paymenc Due Principal Amount Due
December 15 1993 $ 372,000
March 15, 1994 $ 372,000
June 15, 1994 $ 372,000
September 15, 1994 $ 372,000
December 15, 1994 $ 372,000
March 15, 1995 $ 372,000
June 15, 1995 $ 372,000
September 15, 1995 $ 372,000
December 15, 1995 § 372,000
March 15, 1996 $ 372,000
June 15, 1996 $ 372,000
September 15, 1996 $ 372,000
December 15, 1996 $ 372,000
March 15, 1997 $ 372,000
June 15, 1997 $ 372,000
September 15, 1997 $ 372,000
December 15, 1997 $§ 372,000
March 15, 1998 $ 372,000
June 15, 1998 $ 372,000
September 15, 1998 $ 372,000
December 15, 1998 S 372,000
March 15, 1999 $ 372,000
June 15, 1999 § 372,000
September 15, 1999 § 372,000
December 15, 1999 $ 372,000
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Rate Pavment Due Princjpal Amount Due
March 15, 2000 $ 372,000
June 15, 2000 $ 372,000
September 15, 2000 $ 372,000
December 15, 2000 $ 372,000
March 15, 2001 $ 372,000
June 15, 2001 $ 372,000
September 15, 2001 $ 372,000
December 15, 2001 $ 372,000
March 15, 2002 $ 372,000
June 15, 2002 $§ 372,000
September 15, 2002 S 380,000

$13.400,000

(b) . The B Loan shall be repaid on the following dates and in
the following amounts:

Date Payment Due Principal Amount Due

December 15, 1993
March 15, 1994
June 15, 1994
September 15, 1994
December 1S5, 1994
Mareh 15, 1995
June 15, 1995
September 15, 1995
December 15, 1995
March 15, 199¢
June 15, 1996
September 15, 1996
December 15, 1996
March 15, 1997
June 15, 1997
September 15, 1997
December 15, 1997
March 15, 19938
June 15, 1998
September 15, 1998
December 15, 1998
March 15, 1999
June 15, 1999
September 15, 1999
December 15, 1999

1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000

DNBDINDNDDDDDDDDDDLDDWDDWDDNWNNDOY
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Rate Pavment Due = Principal Amount Due
March 15, 2000 $ 1,594,000
June 15, 2000 $ 1,594,000
September 15, 2000 $ 1,594,000
December 15, 2000 $ 1,594,000
March 15, 2001 $ 1,594,000
June 15, 2001 $ 1,594,000
September 15, 2001 $.1.586,000

$51,000,000

(¢) The C loan shall be repaid on the following dates and in
the following amounts:

Dates Paywents Due = Principal Amount Dve
March 15, 1994 § 165,000
June 15, 1994 $ 165,000
September 15, 1994 $ 165,000
December 15, 1994 $ 165,000
March 15, 1995 $ 165,000
June 15, 1995 $ 165,000
September 15, 1995 $ 165,000
December 15, 1995 $ 165,000
March 15, 1996 $ 165,000
June 1S5, 1996 $ 165,000
September 15, 1996 $ 165,000
December 15, 1996 $ 165,000
Maxrch 15, 1997 $ 165,000
June 15, 1997 $ 165,000
September 15, 1997 ‘$ 165,000
December 15, 1997 $ 165,000
March 15, 1998 $ 165,000
June 15, 1998 $ 165,000
September 15, 1998 $ 165,000
December 15, 1998 $ 165,000
Marech 15, 1999 $ 165,000
June 15, 1999 $ 165,000
September 15, 1999 $ 165,000
December 15, 1999 $ 165,000
March 15, 2000 $ 165,000
June 15, 2000 $ 165,000
September 15, 2000 $§ 165,000
December 15, 2000 $ 165,000
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Rates Pavments Due =~ Principal Amount Due
March 1S5, 2001 $ 165,000
June 15, 2001 $ 165,000
September 15, 2001 § 165,000
December 15, 2001 $ 165,000
March 15, 2002 $ 165,000
June 15, 2002 $ 165,000
September 15, 2002 $ 165,000
December 15, 2002 $ 165,000
Mareh 15, 2003 $ 165,000
June 15, 2003 $ 165,000
September 15, 2003 $ 165,000
Decenber 15, 2003 $ 165,000

$6,600,000

(d) The dates for payment of principal on the Loan are
intended to coincide with the relevant Interest Payment Dates. If in
any case the relevant Interest Payment Date is affected by the
proviso to the definition of "Interest Payment Date," then the
corresponding date for payment of principal set out in tha tables in
subsections (a), (b) and (¢) above shall be changed to coincide with
the relevant Interest Payment Date. If less than the full amount of
any of the IFC Loans {s disbursed to the Company, the amount of each
Tepayment installment in the relevant subsection above shall be

reduced proportionately, taking into account the amount of such loan
not disbursed.

Section 3.04. (a) The Company shall pay to IFC a commitment
charge at the rate of one-half per cent (1/2%) per annum in the case
of the B Loan and one per cent (1%) per annum in the case of the A
Loan and the C loan, on so much of each such Loans as shall not,
from time to time, have been cancelled by IFC or disbursed to the
Company. The commitment charge shall begin to accrue (i) as to the
A Loan and the C Loan, on a date which is thirty (30) days after the
date of approval of such Loans by IFC's Board of Directors, and (11)
as to the B loan, on the amounts thereof which are committed as
described below, on the dates which IFC informs the Company are the
dates on which the Participants execute their respective Participa-
tion Agreements. The commitment charge shall be payable in Dollars
quarterly on March 15, June 15, September 15 and December 15 in each
year, the first such payment to be due on June 15, 1993. If any such
day is not a Business Day then the payzent shall be due on the next
succeeding Business Day. The commitment charge shall accrue and be

prorated on the basis of a 360-day year for the actual number of
days elapsed.

EC2 000036666



80

- 16 -

(b) The Company shall pay to IFC in Dollars a front-end fee
equal to the aggregate of one per cent (1%) of the A Loan and one
per cent (1l%) of the C lLoan, to be paid within thirry (30) days
after the date of this Agreement (but not later than first disburse-
ment of the Loan in any event).

(¢) Unless otherwvise provided in the relevant Participation
Agreement, the Company shall pay to IFC in Dollars a front-end fee
equal to one per cent (ly) of the B Loan to be paid, in respect of
each Participation, within thirty (30) days from the date of the
relevant Participation Agreement.

(d) The Company shall pay to IFC on each June 15 a B Loan
administration fee of $5,000 per year, the first such payment to be
due on June 15, 1993.

Section 3.05. Payments of principal, interest, commitment
charge, fees or any other payment due to IFC under this Agreement
shall be made in Dollars, in immediately available funds, at such

bank or banks in New York, New York, as IFC shall from time to time
designate.

Section 3.06. If IFC shall at any time receive less than the
full amount then due and payable to it under this Agreement, IFC
shall have the right to allocate and apply such payment in any way
or manner and for such purpose or purposes under this Agreement as
IFC in {its sole discretion shall determine, notwithstanding any
instruction thatr the Company may give to the contrary.

Section 3.07. The obligation of the Company to pay in Dcllars
the aggregate amount of the principal of, and interest, fees and
other charges on, the Loan and any other amounts payable in Dollars
under this Agreement shall not be deemed to have been novated, dis-
charged or satisfied by any tender of (or recovery under judgment
expressed in) any currency other than Dollars, except to the extent
to which such tender (or recovery) shall result in the effective
payment of the said aggregate amount in Dollars at the place vhere
such paynent is to be made and, accordingly, the amount (if any) by
which any such tender (or recovery) shall fall short of such aggre-
gate amount shall be and remain due to IFC as a separate obligation,
unaffected by judgment having been obtained (if such is the case)
for any other amounts due under or in respect of this Agreement.

Section 3.08. The Company shall pay or cause to ba paid all
present and future taxes, duties, fees and other charges of whatso-
ever nature, if any, now or at any time hereafter levied or imposed
by the Government of Guatemala or by any department, agency, politi-
cal subdivision or taxing or other authority thereof or therein or
by any organization of which Guatemala is a member on or in connec-
tion with the payment of any and all amounts due under this Agree-
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ment, and all payments of principal, interest and other amounts due
under this Agreement shall be made without deduction for or on
account of any such taxes, duties, fees and other charges; provided,
however, that in the event the Company is prevented by operation of
law or othervise from paying or causing to be paid such taxes,
duties, fees or other charges as aforesaid, the principal, or (as
the case may be), interest or other amounts due under this Agreement
shall be increased to such amount as may be necessary to yield and
remit to IFC the full amount it would have received had such pay-
ments been made without deduction of such taxes, duties, fees or
other charges. The foregoing provisions shall not be applicable to
taxes, duties, fees and other charges which are a direct consequence
of a Participant (or, as the case may be, a participant with a con-
parable participation in the A Loan or in the C Loan) or a successor
or assignee thereof having its principal office in Guatemala or hav-
ing or maintaining a permanent office or establishment in Guatemala
if and to the extent that the relevant Participation (or comparable
participation in the A Loan or the € Loan) is acquired by such per-
manent office or establishment.

Section 3.09. IFC may, by notice to the Company, suspend or

cancel the right of the Company to request disbursements of the
loan, in whole or in part, as follows:

(a) 1if the first such disbursement shall not have been made by

July 1, 1993, or such other date as may be agreed by the
parties hereto;

(b) if any Event of Default or any event which, with lapse of
time or notice and lapse of time as specified in Section
7.01, would become an Event of Default shall have happened
and be continuing, or if the Event of Default specified in
subsection (e) of Section 7.01 shall, in the reasonable
opinion of IFC, be imminent:

(¢) 1if, at any time in the reasonable opinion of IFC, there
shall exist any situation which indicates that performance

by the Company of any of its obligations under this Agree-
ment cannot be expected; or

(4) on or after December 31, 1993

Upon the giving of such notice, any part of the Loan covered by
the notice which has not theretofore been disbursed shall be sus-
pended or cancelled as the case may be. The exercise by IFC of the
right of suspension shall not preclude IFC from exercising its right
of cancellation as provided herein, either for the same or another
reason, and shall not limit any other provision of this Agreement.
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Part 2: Provisions Peculiar to the A loan

Section 3.10. The Company shall pay interest at the A Loan
Interest Rate, namely the rate of 9.9375 per cent per annum, on the
principal amount of the A Loan disbursed and outstanding from time
to time and such interest shall be paid in Dollars quarterly on
March 15, June 15, September 15 and December 15 in each year. Inter-
est shall accrue from day to day and be prorated on the basis of a

360-day year for the actual number of days in the relevant interest
period.

Section 3.11. (a) The Company shall have the right at any time,
on not less than thirty (30) days’ written notice to IFC and subject
to payment of the prepayment premiua referred to in subsection (b)
below and all accrued interest on the principal amount of the A Loan
to be prepaid, to prepay all or & part of the principal amount chen
outstanding of the A Loan; provided that, in the case of partial
Prepayment, such prepayment (i) shall be in an amount of not less
than one million Dollars ($1,000,000), and (i{) shall be applied to
Prepay all the outstanding repayment installments of the A Loan on
4 pro rata basis. Upon delivery of such notice, the Comxpany shall be
obligated to effect Prepayment in accordance with the terms thereof.

(b) The prepayment premium shall be an amount in Dollars equal
to the difference (or in the case of a partial prepayment, the sanme
portion of such difference as the proportion which the amount of the
A loan to be prepaid bears to the principal amount of the A Loan
then outstanding) between the Net Present Value of the Anticipated
Income Strean and the Net Present Value of the Available Income
Stream, all as more particularly described below.

The Anticipated Income Streanm means the interest payments which
would have been due on the A Loan at the interest rate specified in
Section 3.10 for the pariod from the prepayment date until the final
scheduled maturity date assuning that no prepayment had taken place
and further assuming that the schedule of maturity dates had been
adhered to and that all payments had been made on their due dates.

The Available Income Streas means the interest payments which
would have been dus on the A Loan at a rats equal to the aggregate
of the Spread and the Current Swap Market Fixed Rate for the perfod
from the prepayment date until the final scheduled maturity date
assuming that no prepayment had taken place and further assuming
that the schedule of maturity dates had been adhered to and that all
payments had been made on their due dates,

(c) For the purposes of subsection (b) above
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(1) cthe "Current Swap Market Fixed Rate” means the fixed
rate quoted in the relevant swap market (for an
amount of the A lLoan currency equal to the principal
amount of the A Loan then outstanding) as the equiv-
alent of the U.S. dollar 6 month London Interbank
Offered Rate (LIBOR) for a period equal to the
scheduled remaining periocd of the.A Loan, calculated
by IFC as of the prepayment date on the basis of
quotations from two major dealers in the relevant
swap market for value that date;

(1) the "Net Present Value" means the value of the
relevant Income Stream discounted (with stops on the
same dates as would have been interest payment
dates) back to the prepayment date from each of the
relevant interest payment dates at a discount race
equal to the Current Swap Market Fixed Rate; and

(111) the "Spread" means three and one-quarter per cent
(3-1/4%) per annum.

(d) The determination by IFC of the prepayment premium shall
be final and conclusive unless shown by the Company that such deter-
mination has involved clerical error.

(e) Despite the above provisions of this Section, no prepay-
ment of the A Loan may be made unless the Company makes a propor-
tionate prepayment of the B Loan at the same time.

Section 3.12. Without prejudice tc the remedies available to
IFC under this. Agreement or otherwise:

(a) if the Company fails to make any payment of interest or
any other payment (except principal or the commitment
charge or front-end fee provided for in Sections 3.04 (a)
and (b)) on or in respect of the A Loan on or before its
due date as specified in this Agreement (or, if not so
specified, as notified to the Company), then, to the
extent permitted by law, the Company shall pay in Dollars,
by way of liquidated damages, in respect of the amount of
such payment dus and unpaid, interest at a rate equal to
one per cent (l%) per annum above the A Loan Interest Rate
from the date any such amount became due until the date of
actual payment (as well after as before judgment) and such
interest shall be payable on the next Interest Payment
Date thereafter unless demanded or paid beforehand: and

(b) 1if the Company fails to make any payment of the principal

of the A Loan on or before its due date as specified in
this Agreement (whether at stated maturity or upon pre-
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maturing), then, to the extent permitted by law, the
Company shall pay, in Dollars, by way of liquidated
damages, in respect of the amount of such payment due and
unpaid, interest at a rate equal to one per cent (1l%) per
annux over and above the A Loan Interest Rate from the
date any such amount became due until the date of actual
payment (as vell after as before judgment) and such inter-
est shall be payable on the next Interest Payment Date
thereafter unless demanded or paid beforshand.

Section 3.13. Interest on the B Loan shall be determined, and
the Company shall pay interest on the B Loan, as follows:

(a) The principal amount of the B loan from time to time out-
standing (or, in the case of the first B Loan Interest Period in
respect of each B Loan Disbursement, the principal amount of such B
Loan Disbursement from time to time cutstanding) shall bear interest
during the relevant B lLoan Interest Period at the relevant B loan

Interest Rats calculated i{n accordance with the provisions of this
Section.

(b) 1Interest shall accrus from day to day, be pro-rated on the
basis of a 360-day year for the actual number of days in the rele-
vant B Loan Interest Period and be dus and payable in Dollars on the
B Loan Interest Payment Date immediately following the end of the
relevant B Loan Interest Period.

(¢) The B loan Interest Rate shall be three and one-quarter of
one per cent (3.25%) per annum above the rate which appears on the
Reuters Screen LIBO Page as of 11:00 a.m., lLondon time, on the
relevant B Loan Interest Determination Date for one month, two
months or three months, whichever period is closest to the duration
of the relevant B Loan Interest Period (or, if two periods are
equally close to the duration of the relevant B Loan Interest
Period, the longer one). 1f more than one such offered rate appears
on the Reuters Screen LIBO Page, the B Loan Interest Rate shall be
the arithmetical average (rounded upward, if necessary, to the

nearest one-sixteenth of one per cent (1/16%)) of such offered
rates,

(d) If, for any reason, the B Loan Interest Rate cannot be
determined by reference to the Reuters Screen LIBO Page on any
Interest Determination Date, IFC shall notify the Company and the
Participants forthwith and shall determine the B Loan Interest Rate
on that B Loan Interest Determination Date, in accordance with sub-
section (c) above mutatis mutandis, using rates advised to IFC by
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any two (2) of the banks (or by the bank if only one is available)
vhose rate(s) were last quoted on the Reuters Screen LIBO Page. If
the services of the Reuters Screen LIEO Page cease to be available
as a result of discontinuation of such service, IFC shall notify the
Company and the Participants forthwith and shall determine the B
Loan Interest Rate on any relevant B Loan Interest Determination
Date, in accordance with subsection (c) above putatis mutandis,
using rates advised to IFC by three (3) major banks active in the
Eurodollar Interbank Market in London selected by IFC after consul-
tation with the Company and the Participants.

(e) The determination by IFC, from time to time, of the B Loan
Interest Rate shall be final and conclusive and shall be binding
upon the Company unless shown by tha Company to the satisfaction of
IFC that any such determination has invelved clerical error.

Section 3.14. In addition to the prepayment rights with respect
to the B Loan set out in Section 3.15 (c), the Company shall have
the right at any time on not less than thirty (30) days’ written
notice to IFC, to prepay on any Interest Payment Date all or a part
of the principal amount then outstanding of the B Loan without any
Prepayment penalty; provided that, in either case, all accrued
interest and Maintenance Amount (if any) on the amount_ to be prepaid
is paid at the same time; and provided further that, in the case of
partial prepayment, such prepayment (i) shall be in an amount of not
less than one million Dollars ($1,000,000) and ({i) shall be applied
S0 4s To prepay all the outstanding repayment installments of the B
Loan on a pro rata basis, Upon délivery of such notice, the Company

shall be obligated to effect pPrepayment in accordance with the terms
thereof.

Section 3.15. (a) On each Interest Payment Date, the Company
shall pay in Dollars, with Tespect to the B loan, in addition to
interest at the B Loan Interest Rate, the amount which 1FC shall
from time to time notify (the "Maintenance Amount Notice®) to the
Company as being the aggregate of each Participant’s Maintenance
Amount (as defined in subsection (b) below) accrued and unpaid prior
to such B Loan Interest Payment Date, provided that, the Company
vill not be obligated to compensate any Participant for all or a
portion of the Maintenance Amount to the extent that the Participant
incurs costs associated with the Maintenance Amount prior to ninety
(90) days before IFC gives the Maintenance Amount Notice to the
Comwpany. The Maintenance Amount Notice shall include & copy of the
Participant’s Certification provided to IFC by the Participant.

(b) In connection with subsection (a) above the following
terms shall have the following meanings:

(1) che term "Maintenance Amount” means the amount, if
any, certified in the Participant's Certification to
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be such Participant’s net incremental costs of
making or maintaining its Participation which resulc
from (A) any change in applicable law or regulations
or in the interpretation thereof by any governmental
or regulatory authority charged with the administra-
tion thereof and/or (B) any compliance with any
request from, or requirement of, any central bank or
other monetary or other authority, which in either
casa, subsaquent to the date of the relevant Par-
ticipation Agreement, shall:

(1) impose, modify or deem applicable any reserve,
special deposit or similar requirements against
assets held by, or deposits with or for the
account of, or loans by, the Participant;

(2) impose a cost on the Participant as a result of
its having acquired its Participation or reduce
the rate of return on the Participant’s overall
capital which 4{t would have been able to
achieve 1f it had not acquired its Partici-
pation;

3) cﬁange the basis of taxation on payments
received by the Participant in respect of its
Participation (other than by a change in taxa-
tion of the overall net income of the Partici-
pant); or

(4) impose on the Participant any other condition
regarding the making or wmaintaining of its
Participation; but

(11) the term "Maintenance Amount" shall not include any
incremental costs of making or maintaining a Par-
ticipation which are a direct consequence of a Par-
ticipant having its principal office in, or main-

taining a permanent office or establishment in,
Guatenmala; and

(111) the cterm “Participant's Certification® nmeans a
certification furnished from time to time to IFC by
a Participant (such certificstion to be furnished as

soon as the relevant Maintenance Amount is known)
certifying:

(A) the circumstances giving rise to the Mainte-
nance Amount;
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that such Participant’s net costs have been
increased;

(C) that it has exercised reasonable efforts to
minimize or eliminate such increase; and

the Maintenance Amount together with reasonable
detail showing how the Maintenance Amount was
calculated.

(c) Notwithstanding anything in Section 3.14, the Company
shall have the right on any B loan Interest Payment Date, upon not
less chan thirty (30) days' written notice to IFC (which notice
shall be irrevocable and shall bind the Company to make the prepay-
ment specified below) and upon payment of all accrued interest and
Maintenancea Amount (if any) on the amount to be prepaid, to prepay,
without any prepayment premium, that portion of the B Loan which IFC
informs the Company is subject to a Participation on which a Mainte-
nance Amount is then being charged.

Section 3.16. Notwithstanding anything to the contrary con-
tained in this Agreement, if, subsequent to the date of this Agrea-
Dent, any change made in any applicable law or regulation or the
interpretation or application thereof by any governmental authoricy
charged with the administration thereof shall make it unlawful for
any Participant to continue to maintain or to fund its Participa-
tion, the Company shall, within three Business Days of receipt of a
request by IFC, prepay in full that part of the principal amount of
the B Loan which IFC advises is subject to such Participation,
together with all accrued interest and Maintenance Amount (if any)
thereon and/or, as the case may be, the right of the Company to
disbursement of that part of the B Loan subject to such Partiei-

pation which shall not theretofore have been disbursed, shall
terninate immediately.

Section 3.17. Without prejudice to the remedies available to
IFC under this Agreement or otherwise:

(a) if the Company fails to make any payment of interest or
any other payment (except principal or the commitment charge and
front-end fee provided for in Sections 3.04 (a) and (b)) on or in
respect of the B Loan on or before its due date as specified in this
Agreement (or, 1f not so specified, as notified to the Company),
then, to the extent permitted by law, the Company shall pay, in
Dollars, in respect of the amount of such payment due and unpaid,
interest at a rate which shall equal one per cent (1%) per annum
above the relevant B lLoan Interest Rate then in force from the date
any such amount became due until the date of actual payment (as well
afrer as before judgment) and such interest shall be payable on the
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next Interest Payment Date thereafter unless demanded or paid
beforehand; and

(b) if the Company fails to make any payment of the principal
of the B Loan on or before its due date as specified in this Agree-
ment (whether at stated maturity or upon prematuring), then, to the
extent permitted by law, the Company shall pay, in Dollars, in
respect of the amount of such payment due and unpaid, interest at
the rate of one per cent (1%) per annum above the relevant B Loan
Interest Rate then in force from the date any such amount became due
until the date of actual payment (as well after as before judgment)
and such interest shall be payable on the next Interest Payment Date
thereafter unless demanded or paid beforehand.

Section 3.18. If, as a result of (i) any failure by the Company
to pay any sums due in respect of the B Loan under this Agreement on
the due date therefor, to borrow in accordance with a request for a
B loan Disbursement made pursuant to Section 3.02 or to make any
prepayment of the B Loan in accordance with a notice of prepayment
pursuant to Sections 3.14 or 3.15 (e) or (1Y) any prepayment of all
or any portion of the B Loan on a date other than an Interest Pay-
ment Date, any Participant shall incur costs, expenses or losses,
the Cowpany shall pay, in Dollars, upon request by IFC, the amount
vhich IFC shall notify to the Company as being the aggregate of such
costs, expenses and losses. For the purposes of the preceding sen-
tence, "costs, expenses or losses” shall include, without limita-
tion, any interest paid or payable to carry any unpaid amount and
any loss, premium, penalty or expense which may be incurred in
liquidating or exploying deposits of or borrowings from third

parties in order to make, maintain or fund the B Loan or any portion
thereof.

Part 4: Provisions Peculiar to the ¢ loap

Section 3.19. The Company shall pay interest at the C Loan
Interest Rate, nanely the rate of fourteen per cent (14%) per annun,
on the principal amount of the C Loan disbursed and outstanding from
tize to time and such interest shall be paid in Dollars quarterly on
March 15, June 15, September 15 and December 15 in each year. Inter-
est shall accrue from day to day and be prorated on the basis of a

360-day year for the actual number of days in the relevant interest
period.

Section 3.20. (a) The Company shall have the right at any time,
on not less than thirty (30) days' written notice to IFC and subject
to payment of the prepayment premium referred to in subsection (b)
below and all accrued interest on the principal amount of the C Loan
to be prepaid, to prepay all or a part of the principal amount then
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outstanding of the C Loan; provided that, in the case of partial
prepayment, such prepayment (i) shall be in an amount of not less
than five hundred thousand Dollars (§500,000), and (ii) shall be
applied to prepay all the outstanding repayment installments of the
C Lloan on a pro rata basis. Upon delivery of such notice, the

Company shall be obligated to effect Prepayment in accordance with
the terms thereof.

(b) The prepayment premium shall be an amount of Dollars equal
to a percentage of the amount of the C Loan to be prepaid, such
percentage being calculated by multiplying (1) the number of years
from the proposed prepayment date to the scheduled final maturicy
date of the C Lloan (as shown in the table in Section 3.03 (¢) by
(11) a factor of five and one-half (5-1/2); provided that in the
case of an incomplete year, thers shall be counted only a fraction
of a2 year whose numerator shall be the number of days in the
relevant period and whose denominator shall be 360.

(c) The determinarion by IFC of the prepayment premium shall
be final and conclusive unless shown by the Company that such deter-
mination has involved clerical error.

Section 3.21. Without prejudice to the remedies available to
IFC under this Agreement or othervise:

(a) 1if the Company fails to make any payment of interest or
any other payment (except principal or the commitment
charge or front-end fee provided for in Sections 3.04 (a)
and (b)) on or in respect of the C Loan on or before its
due date as specified in this Agreement (or, if not so
specified, as notified to the Company), then, to the
extent permitted by law, the Company shall pay in Dollars,
by way of liquidated damages, in respect of the amount of
such payment due and unpaid, interest at a rate equal to
one per cent (l%) per annum above the C Loan Interest Rate
from the date any such amount became dua until the date of
actual payment (as well after as before Judgement) and
such interest shall be payable on the next Interest Pay-

ment Date thereafter unless demanded or paid beforehand;
and

(b) 1if the Company fails to make any payment of the grincipal
of the C loan on or before its due date as specified in
this Agreement (whether at stated maturity or upon pre-
maturing), then, to the extent permitted by law, the
Company shall pay, in Dollars, by way of 1liquidated
damages, in respect of the amount of such payment due and
unpaid, interest at a rate equal to one per cent (1%) per
annum over and above the C Loan Interest Rate from the
date of actual payment (as well after as before judgement)
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and such interest shall be payable on the next Interest

Payment Date thereafter unless demanded or paid before-
hand.

Section 3.22. (a) Notwithstanding anything herein provided, IFC
and the Company hereby agree, for the exclusive benefit of cthe
Senior Lenders, that the C lLoan that may at any time be outstanding
shall, in the events, in the manner, to the extent and upon all the
terms and conditions herefnafter in this Section set forth, be
subordinate and junior in right of payment to the prior payment in
full (vhether at stated maturity or by acteleration) of all Senior
Indebtedness then due and payable. The provisions of this Section
are solely for the purpose of defining the relative rights of the
Senior Lenders on the one hand, and IFC (as holder of the C Loan) on
the other hand, and nothing herein shall impair, as between che
Company and IFC (as holder of the C Loan) the obligation of the
Company to pay to IFC the C Loan principal, interest, and any other
anounts due in accordance with the terms thereof, nor shall anything
herein prevent IFC (as holder of the C Loan) from exercising all
remedies otherwise permitted by applicable law or under this Agree-
ment upon the occurrence of any Event of Default;

(b) In the event of any insolvency or bankruptcy proceedings,
and any receivership, liquidation, or other similar proceedings in
connection therewith, relative to the Company, as such, or to its
property, and in the event of any proceedings for voluntary liqui-
dation, dissolution or other winding up of the Company, the Senior
Lenders shall be entitled to receive payment in full of all princi-
pal and interest on all Senior Indebtedness before IFC (as holder of
the C Loan) is entitled to receive any payment on account of the C
Loan; and to that end (bur subject to the power of a court of compe-
tent jurisdiction to make other equitable provision, reflecting the
rights conferred by this Agreement upon the Senior Indebtedness and
the Senior Lenders with respect to the C Loan, and the holder
thereof, in connection with the adoption of a lawful plan of re-
organization under applicable bankruptcy law) the Senior Lenders
shall be entitled to receive for application in payment of the
Senior Indebtedness any payment or distribution of any kind or
character, whether in cash or property or securities, which may be
payable or deliverable in any such proceedings to IFC (as holder of
the C Loan) in respect of the C Loan; and

(¢) Subject to the payment in full of all Senior Indebtedness,
IFC (as holder of the C lLoan) shall be subrogated to the rights of
the Senior Lenders to receive payments or distributions of assets of
the Company or other payments applicable to the Senior Indebredness,
to the extent of the application thereto of monies or other assets
vhich would have been received by IFC (as holder of the C Loan) but
for the provisions of this Section, until all monies payable under
this Agreement in respect of the C Loan shall have been fully paid
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in accordance with its terms; and for the purposes of such subro-
gation, no payments or distributions to the Senior Lenders of cash,
property or securities to which IFC (as holder of the C loan) would
be entitled except for the provisions of this Section shall, as
between the Company, its creditors (other than Senior Lenders) and
IFC (as holder of the C loan) be deemed a payment by the Company on
account of the Senior Indebtedness.

ARTICLE IV

Representations and Warranties

Section 4.01. The Company confirms the representations con-
tained in the Latter of Information as if they had been made by it
and set out in extenso in, and as of the date of, this Agreement.

Section 4.02. The Company also represents as follows:

(2) that it is a corporation duly incorporated under the laws
of Delaware and has the corporate power to conduct its business as
presently conducted and to enter into this Agreement;

(b) that this Agreement has been duly suthorized and executed
by  the Company and constitutes a valid and legally binding obliga-
tion of the Company, enforceable in accordance with its terms; and

(¢) that neither the making of this Agreement nor the compli-
ance with its terms will conflict with or result in a breach of any
of the terms, conditions or provisions of, or constitute a default
Or require any consent under, any indenture, mortgage, agreement or
other {nstrument or arrangement to which the Company is a party or
by which it is bound, or violate any of the terms or provisions of
the Company’s Certificate of Incorporation or any judgment, decree

or order or any statute, rule or regulation applicable to cthe
Company.

Section 4.03. The Company acknowledges that it has made the
representations referred to in Sections 4.0l and 4.02 with the
Intention of persuading IFC to enter into this Agreement and that
IFC has entered into this Agreement on the basis of, and in full
reliance on, each of such representations. The Company warrants to
IFC that each of such representations is true and correct in all
material respects as of the date of this Agreement and that none of
them omits any material facts the omission of which makes any of
such representations misleading.
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Section 4.04. The rights and remedies of IFC in relation to any
misrepresentations or breach of warranty on the part of the Company
shall not be prejudiced by any investigation by or on behalf of IFC
into the affairs of the Company, by the execution or the performance
of this Agreement or by any other act or thing which may be done by
or on behalf of IFC in connection with this Agreement and which
wight, apart from this Section, prejudice such rights or remedies.

ARTICLE V

Conditions of Disbursement

Section 5.01. The obligation of IFC to make the first disburse-
ment of the Loan shall be subject to the performance by the Company
of all {ts obligations theretofore to be performed under this Agree-
ment and to the fulfillment, in a manner satisfactory to IFC, prior
to or concurrently with the making of such first disbursement, of
the following further conditions:

(a) arrangements satisfactory to IFC shall have been made with
respect to the installation and operation of an accounting and cost
control system and a nanagement information system and for the

appointment as Auditors of a firm of independent public accountants
aceeptable to IFC;

(b) the Company shall have its properties and business insured
with financially sound and reputable insurers against loss or damage
in such manner and to the same extent as shall be no less than that
generally accepted as customary in regard to property and business
of like character and shall have furnished IFC a certificate from
the Company‘'s insurers or insurance brokers, indicating the prop-
erties insured, amounts and risks covered, naming the Senior Lenders
and the Company as loss payees, names of the insurers and special
features of the insurance policies in effect on the date of the
Televant certificate, provided that, with respect to the two Project
Barges, the Company shall have the insurance described in the First
Preferred Fleet Mortgage in the exact form therein described;

(¢) the following agreements, each in form and substance
satisfactory to IFC, shall have been entered into between the
respective parties thereto, shall have become (or, as the case may

be, shall remain) unconditional and fully effective in accordance
with their respective terms:

(1) the Operation and Maintenance Agreement;
(i1) che Other Loan Agreements, if any;
(iii) cthe Sponsor Support Agreement:
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the Project Funds Agreement;
the Share Retention Agreement; and
the PPA;

(d) the Certificate of Incorporation of the Company shall be
in form and substance satisfactory to IFC;

(e) the following Security shall have been created and per-

fected:
(1)
(11)

(1L

(1v)

(v)

the First Preferred Fleet Mortgage;

a collateral assignment by the Company to IFC for
the benefit of IFC and any counterparty to a Swap
Agreement of all its rights under the PPA, including
the right of IFC to acquire the PPA in the event of
foreclosure, and the ninety-day letter of credit
issued under clause Tenth thereunder:

to the extent parmitted by law, a collateral assign-
ment to IFC for the benefit of IFC and any counter-
party to a Swap Agreement of all concessions, agree-
ments, licenses and permits associated with the
Project (including the Site Lease and the Turnkey
Construction Contract);

a designation of IFC and the Company as loss payees
on all insurance policies (other than insurance
policies obtained from Overseas Private Investment
Corporation under which the Company will be sole
loss payee) issued in connection with the Project
assets and business; and

a mortgage under Guatemalan law on the Company's
land based assets located in Guatemala (such assets
being herein called the “Guatemalan Assets® .and such
mortgage being herein called the "Guatemalan Mort-
gage") provided, however, that the Company shall not
be required to create the Guatemalan Mortgage i{f,
prior to the first disbursement of the Loan, EDC
shall have entered into an agreement with IFC under
which EDC shall agree that if an Event of Default
exists and IFC exercises its foreclosure rights
under the First Preferred Fleet Mortgage then EDC,
at the request of IFC, will pay to IFC within thirey
days of such request an amount in Dollars equal to
the lesser of (i) $10 million (less the proceeds of
any sale of the Guatemalan Assets received by 1IFC),
and (ii{) all amounts owed to IFC under the
Investment Agreement following the sale of the
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Company’s assets under the First Preferred Fleet
Mortgage;

(f) there shall have been obtained, or there shall have been
made arrangements satisfactory to IFC for obtaining, all material
governnmental, corporate, creditors’, shareholders' and other neces-
sary licenses, approvals or consents for: (i) the financing by IFC
under this Agreement; (1i) the carrying on of the business of the
Company as it is contemplated to be carried om; (ii{) the carrying
out of the Project and the Financial Plan; (iv) the due execution
and delivary of, and performance under, this Agreement, the Security
and the other agreements referred to in Section 5.01 (c), and any
documents in implementation of any thereof; and (v) the remittance

to IFC or its assigns of all monies payable in respect of this
Agreement and the Securirty;

(g) IFC shall have received a legal opinion or opinions, in
form and substance satisfactory to it, of Guatemalan, New York and
U.S. maritime counsel acceptable to IFC, with respect to: (i) the
organization and existence of ths Company; (11) the matters referred
to Iin subsections (c), (d), (e) and (f) above; (i1ii) the title of
the Company to, or other interest of the Company in, its assets,
movable and immovable; (iv) the authorization, execution, validity
and enforceability of this Agreement, the Security, the agreements
referred to in Section 5.01 (¢) and any documents in implementation
of any thereof; (v) the compliance with all obligations referred to
In Sections 3.08 and 6.03; (vi) the priorities or privileges, if
any, that creditors of the Company, other than IFC, may have by
reason of law; and (vii) such other matters incident to the trans-

actions contemplated by this Agreement as IFC shall reasonably
request;

(h) the entire equity and quasi-equity contemplated in the
Financial Plan consisting of $13.75 million from EDC and the EEGSA
Deposit, shall have been paid in; ’

(1) arrangements satisfactory to IFC shall have been made to
insure that the Project will operate within the environmental and

occupational health and safety guidelines, set out in Section 6.01
(1) '

(J) the letter of credit or cash collateral in an amount equal
to the Maximun Debt Service Deficiency shall have been established
in a manner satisfactory to IFC;

(k) arrangements satisfactory to IFC shall have been made for

appointment of an agent for service of process pursuant to Section
8.07 (b);
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(1) a copy of the authorization to the Auditors referred to in
Section 6.01 (e) shall have been furnished to IFC;

(m) the evidence of signature authority and specimen signa.
tures referred to in Section 8.02 shall have been supplied to IFC:

(n) the Project Barges shall have been duly documented in the
name of the Company under the laws of the United States: and

(0) all fees payable to IFC under the Mandate Letter shall
have been paid in full to the satisfaction of IFC.

Section 5.02. The obligation of IFC to make any disbursement of
the Loan shall also be subject to the conditions that:

(a) no Event of Default and no event which, with lapse of time
or notice and lapse of time as specified in Section 7.01, would
become an Event of Default shall have occurred and be continuing;

(b) cthere shall not have occurred any default by any party in
the performance of any provision of the Security or of any of the
agreements listed in Section 5.01 (¢);

(¢) the proceeds of such disbursement shall, at the time of

request therefor, be needed by the Company for the purposes of the
Projecrt;

(d) nothing shall have occurred which might materially and
adversely affect the carrying out of the Project or the Company’s
business prospects or financial condition, or which shall make it
izprobable that the Company will be able to fulfill any of its obli-
gations under this Agreement nor shall the Company have incurred any
material loss or liability (except such liabilities as may be

incurred by the Company in accordance with the provisions of Section
6.02);

(e) the representations and warranties confirmed or made in
Article IV shall be true on and as of the date of the disbursement
or subscription with the same effect as though such representations
and warranties had been made on and as of the date of such disburse-
ment or subscription; and

(£) the proceeds of such disbursement shall not be in re-
imbursement of, or used for, expenditures in the territories of any
country which is not a member of IFC (other than any country which
is a member of the International Bank for Reconstruction and Devel-
opment) or for goods produced in or services supplied from such
territories; and the Company shall have delivered to IFC a certi-
fication, in form and substance satisfactory to IFC, with respect to
the foregoing conditions, signed by an authorized representative of
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the Company and expressed to be effective as of the date of the
relevant disbursement or subscription, together with: (i) such
evidence as to the proposed utilization of the proceeds of the
relevant disbursement and the utilization of the proceeds of any
prior disbursement as IFC shall reasonably require; and (ii) i{f IFC
shall so request, a legal opinion or opinions, in form and substance
satisfactory to it, of counsel acceptable to IFC, and concurred in
by counsel for the Company, with respect to any matters incident to
the disbursement or subscription.

Section 5.03. The obligation of IFC to make any disbursement of
the Loan shall also be subject to the conditions that:

(a) the Company shall have the corporate authority to borrow
the amount requested to be disbursed;

{b) the amount requested to be disbursed shall be within the
Company's available borrowing power; and

(¢) after giving effect to such disbursement the Company shall
not be in violation of its Certificate of Incorporation, any provi-
sion contained in any document to which the Company is a party
(including this Agreement) or by which the Company is bound, or any
law, rule or regulation directly or indirectly limiting or otherwise
restricting the Company’s borrowing power or authority or its
ability to borrow; and the Company shall have delivered to IFC a
certification, in form and substance sacisfactory to IFC, with
respect to the foregoing conditions, signed by an authorized
representative of the Company and expressed to be effective as of
the date of such disbursement.

Section 5.04. Notwithstanding anything provided in this Agree-
ment:

(a) 1IFC shall not be obligated to make any disbursement of the

A Loan or of the B Loan except after all of the C Loan shall have
been disbursed;

(b) 1IFC shall not be obligated to make any disbursement of the
A Loan until one or more Participation Agreements in the full amount
of the B loan shall been executed by Participants; and

(c) 1IFC shall not be obligated to make any disbursement of the
B Loan except to the extent that funds shall be provided therefor by
the Participants under the Parzicipations.

Section 5.05. (a) No course of dealing or waiver by IFC in
connection with any condition of disbursement under this Agreement
shall impair any right, power or remedy of IFC with respect to any
other condition of disbursement, or be construed to be a waiver
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thereof; nor shall the action of IFC in respect of any disbursement
affect or impair any right, power or remedy of IFC in respect of any
other disbursement.

(b) Unless otherwise notified to the Company by IFC and with-
out prejudice to the generality of subsection (a) above, the right
of IFC to require compliance with any condition under this Agreement
which may be waived by IFC in respect of any disbursement is ex-
pressly preserved for the purposes of any subsequent disbursement.

ARTICLE VI

Particular Covenants

Section 6.01. Unless IFC shall otherwise agree, the Company
shall:

(a8) carry out the Project and conduct its business with due
diligence and efficiency and in accordance with sound engineering,
financial and business practices; carry out the Project in accor-
dance with the description thereof which is referred to in. the
Letter of Information (subject to any modifications to which IFC zay
agree in writing); and cause the financing specified in the Finan-
cial Plan to be applied exclusivaly to the Project;

(b) keep its properties (including the Project Barges, as
required in the First Preferred Fleet Mortgage) and business insured
with financially sound and reputable insurers against loss or damage
in such manner and to the same extent as shall be no less than that
generally accepted as customary in regard to property and business
of like character and shall, wichin ninety (90) days after the end
of each Fiscal Year, submit to IFC a certificate from the Company's
insurers or insurance brokers, indicating the properties insured,
names of the insurers, amounts and risks covered, naming the Senjor
Lenders and the Company as loss payees, and any special features of

the insurance policies in effect on the date of the relevant certi-
ficate;

(¢) promptly and diligently install, and thereafter maintain,
the accounting and cost control system and zanagement information
system referred to in Section 5.01 (a), and maintain books of
account and other records adequate to reflect truly and fairly the
financial condition of the Company and the results of its operations

in conformity with United States generally accepted accounting
principles consistently applied;
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(d) as soon as available, but, in any event, within ninety
(90) days after the end of each quarter of each Financial Year,
furnish to IFC: (1) two copies of the Company’s complete financial
statements for such quarter in form satisfactory to IFC and, if
requested by IFC, certified by an officer of the Company; (ii) a
Teport on any factors wmaterially and adversely affecting or which
might materially and adversely affect the Company'’s business and
operations or its financial condition; and (iii) a statement of all
financial transactions between the Company and each of its Subsid-
iaries and affiliated companies (with the term "affiliated com-
panies” meaning for the purposes of this subsection or subsection
(e) below, any corporate entity in whose share capital the Company
or its parent company or any of their respective subsidiaries has a

direct or indirect interest exceeding fifty per cent (50%) of its
share capital);

(e) as-soon as available but, in any event, within one hundred
and twenty (120) days after the end of each Fiscal Year, furnish to
IFC: (1) two (2) copies of its complete financial statements for
such Fiscal Year (which are in agreement with {ts books of account
and prepared in accordance with United States generally accepted
accounting principles and consistently applied), together with an
audit report thereon, all in form satisfactory to IFC; (ii) a copy
of any management letter or other written communication sent by the
Auditors to the Company or to its management in relation to the
Company’s financial, accounting and other systems, management and
accounts; (i1ii) a report by the Auditors certifying that, based on
its said financial statements, the Company was in compliance with
the financial covenants contained in Section 6.02 as of the end of
the relevant Financial Year or, as the case may be, detailing any
non-compliance; and (iv) a statement of all financial transactions
betveen the Company and each of its Subsidiaries and affiliated
companies (as defined in subsection (d) above); and the Company
shall authorize the Auditors (vhose fees and expenses shall be for
the account of the Company) to communicate directly with IFC at any
time regarding the Company’s accounts and operations and shall fur-
nish to IFC a copy of such authorization;

(f) notwithstanding anything herein provided for, for a period
of one year from the date hereof the Company shall furnish to IFC
monthly reports within thirty (30) days from the end of each month
on the implementation and progress of the Project, including any
factors materially affecting or which might materially affect the
carrying out of the Project or the implementation of the Financial
Plan (such reports being herein called the "Progress Reports"); and
after the expiration of the one year term referred to above furnish
1FC Progress Reports at the end of each quarter of each Fiscal Year
within thirty (30) days from the end of the relevant quarter;
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(g) give to IFC reasonable advance notice of the calling of
any meeting of i{ts stockholders indicating the agenda thereof and
furnish promptly to IFC two (2) copies of: (i) all notices, reports
and other communications of the Company to its shareholders; and
(11) the minutes of all such shareholders’ meetings;

(h) furnish promptly to IFC such information as IFC may from
tize to time reasonably request Tegarding the Project and permit
Tepresentatives of IFC upon reasonable advance notice and during
normal business hours to visit any of the premises where the busi-
ness of the Company is conducted and to have access to its books of
account and records; '

(1) promptly inform IFC of any proposed change in the nature
or scope of the Project or the business or operations of the Cowpany
and of any event or condition which might materially and adversely
affect the carrying out of the Project or the carrying on of the
Company’s business or operations;

(J) in the event that the firm of auditors chosen pursuant to
Section 5.01 (a) should cease to be the Auditors of the Company for
any reason, appoint and maintain as the Auditors of the Comxpany
another firm of independent public accountants approved by IFC;

(k) obtain and maintain in force (or where appropriate,
promptly renew) all licenses, approvals or consents necessary for
the carrying out of the Project and the Company’s business and
operations generally, except where the failure to obtain or maintain
such licenses, approvals or consents will not have a material
adverse effect on the Company, the Project or the Security; and
perform and observe all the conditions and restrictions contained
in, or imposed on the Company by, any such licenses, approvals or
consents except where the failure to perform or observe such
conditions and restrictions will not have a material adverse effect
on the Company, the Project or the Security;

(1) comply with the World Bank's Occupational Health and
Safety Guidelines and Environmental Guidelines, both dated September
1988 (not including any amendment or supplemzent thereto enacted
after the date of this Agreement) and applicable Guatemalan environ-
mental statutes, rules and regulations, and give IFC within sixey
(60) days from the end of each Fiscal Year annual reports required
to be submitted to CONAMA with respect to environmental, safety and
occupational health aspects of the Project;

(m) within thircy (30) days from the date on which they become
available furnish to IFC copies of the Annual Operating Plan and the

Annual Budget as such terms are defined in Operation and Maintenance
Agreement;
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(n) upon the occurrence and continuance of an Event of
Default, if requested by IFC in writing to do so, (i) transfer to
IFC within ten (10) days of such request the right to use all of the
Project land based assets located {n Guatemala and (ii) {f any of
such assets is sold or in any other manner disposed of by the Com-

pany, transfer to IFC the proceeds of such sale immediately upon
receipt thereof; and

(0) maintain at all times an adequate supply of fuel, includ-
ing valid and enforceable fuel supply agreements.

Section 6.02, Unless IFC shall otherwise agree, the Company
shall not:

(a) declare or pay any dividend or make any distribution on
its share capital, or purchase, redeem or otherwise acquire any
shares of the Company or any option over the same, if there shall
have occurred and there shall be continuing an Event of Default
under this Agreement, the Sponsor Support Agreement, the First

Preferred Fleet Mortgage, the Operation and Maintenance Agreement or
the Project Funds Agreement;

(b) declare or pay any dividend or make any distribution on
its share capital (other than dividends or distributions payable in
shares of the Company), or purchase, redeem or othervise acquire any
shares of the Company or any option over the same, except out of
moneys earned after the Project Completion Date and then only if:

(1) immediately after each such dividend payment the
Company has a minimum cash balance of not less than
five hundred thousand Dollars ($500,000); and

(11) cthe Debt Service Coverage Ratio for the twelve month
period immediately preceding each such dividend pay-
ment {s at least 1.2:1.0;

(¢} incur expenditures or commitments for expenditures for
fixed and other non-current assets in excess of an aggregate amount
equivalent to $100,000 in any Fiscal Year, other than those required
for carrying out the Project or necessary for maintenance, repairs

or replacements incurred in the ordinary course of the Company's
business or operations;

(d) incur, assume or permit to exist any indebtedness except:
(1) 1indebtedness contemplated in the Financial Plan:

(i1) subordinated loans under the Project Funds Agreement
anc/or the Sponsor Support Agreement;
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(111) indebtedness which is incurred for money borrowed in
the ordinary course of business, that is repayable
within one year from the date of borrowing and which
does not exceed fifty per cent (50%) of the aggre-
gate of the Company’s inventories, receivables, cash
and short-term deposits;

(iv) indebtedness incurred in the ordinary course of
business other than for money borrowed;

(v) any obligations arising under a Swap;

(vi) any indebtedness of the Company that, by its terms,
is payable only out of amounts that would otherwise
be paid or payable as dividends under the provisions
of this Agreement;

(vii) indebtedness to EEGSA under the PPA; and

(viii) any other indebtedness of the Company subordinated
to the obligations of the Company under this

Agreement on terms and conditions satisfactory to
IFC;

(e) enter into any agreement or arrangement to guarantee or,
in any way or under any condition, to become obligated for all or
arty part of any financial or other obligation of another person in

excess of an aggregate amount of $50,000 at any one time outstand-
ing;

(f£) create or permit to exist any lien on any property, reve.
nues or other assets, present or future, of the Company, except:

(1) the Security;

(11) any tax or other statutory lien, provided that such
lien shall be discharged within thirty (30) days
after the date it is created or arises (unless
contested in good faith by the Company, in which
case it shall be discharged within thirry (30) days
after final adjudication);

(111) purchase money security interests in respect of debt

not exceeding in the aggregate 5$50,000 at any time

outstanding and arising out of equipment purchases;
and

(iv) 1liens created pursuant to the Swap Agreements
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for the purposes of this subsection, the term "lien" shall include
any mortgage, pledge, charge, privilege or priority of any kind,
including, without limitation, any designation of loss payees or
beneficiaries or any similar arrangement under any insurance policy;

(g) enter into any transaction other than the Operation and
Maintenance Agreement with any person except in the ordinary course
of business, on commercial terms and on the basis of arm’s-length
arrangements, or establish any sole and exclusive purchasing or
sales agency, or enter into any transaction whereby the Company
might pay more than the ordinary commercial price for any purchase
or might receive less than the full commercial price (subject to
normal trade discounts) for its products;

(h) except for the Operation and Maintenance Agreement, enter
into any partnership, profit-sharing or royalty agreement or other
similar arrangement whereby the Company's income or profits are, or
might be, shared with any other person; or enter into any management
contract or similar arrangement whereby its business or operations
are managed by any other person;

(1) form or have any Subsidiary (other than Comelectric, S.A.
and Electricidad del Pacifico, S.A.); make or permit to exist lcans
or advances to, or deposits (except commercial bank deposits in the
ordinary course of business) with other persons or investments in
any person or enterprise, provided, however, that the Company shall
be at liberty to invest in short-term marketable securities acquired
solely to give temporary employment to its idle resources:

(3) change its Certificate of Incorporation in any manner
which would be inconsistent with the provisions of this Agreement,
the Security, the Project Funds Agreement and the Share Retention
Agreement; change its Fiscal Year; change the nature of its con-
tezplated business or operations or change the nature of the
Project; sell, transfer, lease or otherwise dispose of all or a
substantial part of its capital assets (vhether in a single
transaction or in a series of transactions, related or otherwise);
or undertake or permit any merger, consolidation or reorganization;

(k) terminate, amend, assign or grant any waiver in respect of
any material provision of any of the agreements referred to in
Section 5.01 (e);

(1) except for any prepayment, repurchase or repayment of
indebtedness to the Operator or Enron as evidenced by subordinated
loans made by the Operator to the Company pursuant to the Project
Funds Agreement, or by subordinated loans made by Enron to the
Company pursuant to the Sponsor Support Agreement or otherwise, make
any prepayment (whether voluntarily or involuntarily) or repurchase
of any long-term indebtedness (other than the Loan), or make any
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repayment of any such indebtedness pursuant to any provision of any
agreement or note which provides directly or indirectly for accel-
eration of repayment in time or amount, unless in any such case it
shall, if IFC so requires, contemporaneously make a proportionate

prepayment or repayment of the principal amount then outstanding of
the Loan;

(m) except for the Site Lease, enter into any agreement or
arrangement to acquire by lease the use of any property or equipment
of any kind in excess of an aggregate of $100,000 of lease rencal
payments per year;

(n) oake any repayment of the EEGSA Deposit except out of
funds that would otherwise have been available for the payment of
dividends under Section 6.02 (b); or

(0) pay any O&M Fees until payment in full of all Operating
Expenses and Debt Service then due and payable.

Section 6.03. The Company shall pay all taxes (including stamp
taxes), duties, fees or other charges payable on or in connection
with the execution, issue, delivery, registration or notarization of
this Agreement, the Security, the Project Funds Agreement, the Share
Retention Agreement and any other documents related to this Agree-
ment, and shall, upon notice from IFC, reimburse IFC or its assigns

for any such taxes, duties, fees or other charges paid by IFC or its
assigns thereon.

ARTICLE. VII

Events of Default

Section 7.01. If one or more of the events specified i{n this
Section ("Events of Default®”) shall have happened and be continuing,
then IFC, by notice to the Company, may declare the principal of,
and all accrued interest on, the A Loan and/or the B Loan and/or the
C Loan or any part of any of them (together with any other amounts
accrued or payable under this Agreement) to be, and.the same shall
thersupon beconms, iznediately due and payable (anything in this
Agreement to the contrary notwithstanding) without any further
notice and without any presentment, demand or protest of any kind,
all of which are hereby expressly waived by the Company:

(a) default shall have occurred in the payment of any princi-
pal of the Loan;
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(b) default shall have occurred in the payment of any interest
on the loan, and such default shall have continued for a period of
fifteen (15) days;

(¢) default shall have occurred in the performance of any
obligation of the Company under this Agreement (other than any obl{-
gation for the payment of principal or interest under this Agree-
ment) or under any other agreement between the Company and IFC or
the Security, or in the performance of any obligation by any party
under any of the agreements listed in Section 5.01 (c¢), or in the
payment of any fees owed IFC under the Mandate Letter, and any such
default shall have continued for a period of thirty (30) days after
notice thereof shall have been given to the Company by IFC;

(d) any representation or warranty made in the Letter of
Information, Article IV or in connection with the execution and
delivery of this Agreement, or in connection with any request for
disbursement under this Agreement, shall be found to have been
incorrect in any material respect as of the time made and shall
continue to be incorrect for a period of thirty (30) days after
notice thereof shall have been given to the Cowpany by IFC provided
that, if the circumstances that made any such representation or
varranty incorrect at the time when made shall no longer be contin-
uing and i{f the existence of such circumstances has not had an
adverse effect on the interest of IFC or the ability of the Company
to perform its obligations under this Agreement, then the Event of
Default created under this clause (d) in respect of such eircum-
sctances shall no longer be deemed continuing;

(e) any government or governmental authority shall have con-
denned, nationalized, seized, or otherwise expropriated all or any
substantial part of the property or other assets of the Company or
of its share capital, or shall have assumed custody or. control of
such property or other assets or of the business or operations of
the Company or of its share capital, or shall have taken any action
for the dissolution or disestablishment of the Company or any action
that would prevent the Company or its officers from carrying on its
business or operations or a substantial part thereof;

(f) there shall have been entered against the Company a decrese
or order by a court adjudging the Company bankrupt or insolvent, or
approving as properly filed a petition seeking reorganization,
arrangement, adjustment or composition of or in respect of the Coa-
pany under any applicable law, or appointing a receiver, liquidator,
assignes, trustee, sequestrator (or other similar official) of the
Company or of any substantial part of its property or other assets,
or ordering the winding up or liquidation of its affairs; or the
institution by the Company of proceedings to be adjudicated bankrupt
or insolvent, or the consent by it to the institution of bankruptcy
or insolvency proceedings against it, or the filing by it of a
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petition or answer or consent seeking reorganization or relief under
any applicable law, or the consent by it to the filing of any such
petition or to the appointment of a receiver, liquidator, assignee,
trustee, sequestrator (or other similar official) of the Company or
of any substantial part of its property, or the making by it of an
assignment for the benefit of creditors, or the admission by it in
vriting of its inabiliry to pay its debts generally as they become
due; or any other event shall have occurred which under any appli-
cable law would have an effect analogous to any of those events
listed above in this subsection;

(g) a default shall have occurred with respect to any in-
debtedness of the Company in excess of fifty thousand Dollars
(§50,000) (other than the Loan) or under any agreement pursuant to
which there is outstanding any such i{ndebtedness of the Company, and

any such default shall have continued for more than any applicable
period of grace;

(h) either of the Project Barges is removed from the Project
Site without IFC's prior consent; or

(1) the annual Average Availability, calculated for any
calendar year, of the Plant shall fall below sixty-chres per cent
(63%), provided that such event shall, in IFC's reasonable opinion,

waterially and adversely affect the Company’s ability to perform its
obligations under this Agreement.

Section 7.02. If the Company shall have become voluntarily eor
inveluntarily dissolved, or become bankrupt or insolvent (however
such bankruptey or insolvency may be evidenced), the principal of,
and all accrued interest on, the Loan (together with any other
amounts accrued or payable under this Agreement) shall thereupon
become inmediately due and payable (anything in this Agreement to
the contrary notwithstanding) without any presentment, demand,

protest or notice of any kind, all of which are hereby expressly
vaived by the Company.

Section 7.03. If any Event of Default or any event which, with
lapse of time or notice and lapse of time, would become an Event of
Default shall have happened, the Company shall immediately give IFC
notice thereof by cable or telex or facsimile specifying the nature

of such Event of Default or such event and any steps the Company is
taking to remedy tha same.

Section 7.04. No course of dealing and no delay in exercising,
or omission to exercise, any right, power or remedy accruing to IFC
upon any default under this Agreement Or any other agreement shall
impair any such right, power or remedy or be construed to be a
vaiver thereof or an acquiescence therein; nor shall the action of
IFC in respect of any such default, or any acquiescence by it
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therein, affect or impair any right, power or remedy of IFC in
respect of any other default.

ARTICLE VIII

Miscellaneous

Section 8.0l1. Any notice, request or other communication to be
given or made under this Agreement to IFC or to the Company shall be
in vriting. Subject to ths provisions of Section 6.01 (g) and
Section 7.03, such notice, Tequest or other communication shall be
deemed to have been duly given or made when it shall be delivered by
hand, mail, facsimile, cable or telex to the party to which it {s
required or permitted to be given or made at such pParty’s address
specified belov or at such other address as such party shall have
designated by notice to the party giving or making such notice,
request or othar communication.

For the Company:

Puerto Quetzal Power Corporation, Sucursal
¢/o Puarto Quetzal Powvar Corp.

Three Allen Center

333 Clay Street, Suite 1800

Houston, Texas 77002

Attention: Executive Vice President and
Chief Financial Officer
Alternative address for communications by facsimile:

(713) 646-6022

For IFC:

International Finance Corporation
1818 H Street, N.W.

Vashington, D.C. 20433

United States of America

Alternative address for communications by facsimile:
(202) 477-6391

(202) 477-8164
(202) 477-8451
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Alternative address for communications by telex:

248423 - World Bank (RCA)
64145 - World Bank (WUI)
197688 - World Bank (TRT)
82987 - World Bank (FTCC)

Section 8.02. The Company shall furnish or cause to be fur-
nished to IFC evidence, in form and substance satisfactory to IFC,
of the authority of the person or persons who will, on behalf of the
Coxmpany, sign the requests and certifications provided for in chis
Agreement, or take any other action or executes any other document
Tequired or permitted to be taken or executed by the Company under

this Agreement, and the authenticated specimen signature of each
such person.

Section 8.03. All documents to be furnished or communications
to be given or made under this Agreement shall be in the English
language or, if in another language, shall be accompanied by a
translation {nto English certified by a representative of the

Company, which translation shall be the governing version between
the Company and IFC.

Section 8.04. (a) The Company shall pay to IFC or as IFC may
direct: the fees and expenses of IFC's Guatemalan, New York and U.S.
Daritime counsel incurred in connection with: (A) the preparation of
the investment by IFC, (B) the preparation and/or review, execution
and, vhere appropriate, registration of this Agreement, the Security
and any other documents related to this Agreement; (C) the giving of
any legal opinions required by IFC hereunder; (D) any amendment or
modification to, or waiver under, this Agreement or any such other
document; and (E) the registration (where appropriata) and the

delivery of the evidences of indebtedness relating to the Loan and
the disbursements thereof.

(b) 1If any amount owing to IFC under this Agreement shall be
collected through any process of law or shall be placed in the hands
of attorneys for collection, the Company shall pay (in addition to
all monies then due in respect of the Loan or otherwise payable
under this Agreement) reasonable attorneys’ and other fees and
expenses incurred in respect of such collection.

Section 8.05. All financial calculations to be made under, or
for the purposes of, this Agreement shall be determined in accor-
dance with generally accepted accounting principles in the United
States applied on a consistent basis and, except as otherwise
required to conform to the provisions of this Agreement, shall be
calculated from the then most recently issued quarterly financial
statements which the Company is obligated to furnish to IFC from
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time to time, as provided in Section 6.01 (d); provided, however,
that {f the relevant quarterly financial statements should be in
respect of the last quarter of a Fiscal Year then, at IFC’s option,
such calculations may instead be wmade from the audited financial
statements for the relevant Fiscal Year.

Section 8.06. This Agreement shall continue in force until all
monies payable hereunder shall have been fully paid in accordance
with the provisions hereof.

Section 8.07. (a) This Agreement shall be governed by and
construed in accordance with the laws of the State of New York,
United States of America.

(b) The Company hereby irrevocably agrees that any legal
action, suit or proceeding arising out of or relating to this
Agreement may be brought in the courts of the State of New York or
of the United States of America located in the Southern District of
New York. By the execution and delivery of this Agreement, the
Company hereby irrevocably submits to the non exclusive jurisdiction
of any such court in any such action, suit or proceeding and agrees
to designate, appoint and empower CT Corporation System, 1633
Broadvay, New York, New York as its authorized agent solely to
receive for and on its behalf service of summons or other legal
process in any such action, suit or proceeding in the State of New
York. Final judgement against the Company in any such action, suit
or proceeding shall be conclusive and may be enforced in any other
Jurisdiction including Guatemala by suit on the judgement. Nothing
herein shall affect the right of IFC to commence legal proceedings
or otherwise sue the Company in Guatemala or any other appropriate
jurisdiction or to serve process upon the Company in any manner
authorized by the laws of any such jurisdiction.

(c) The Company further covenants and agrees that, for so long
as it shall be bound to IFC under this Agreement, it shall maintain
a duly appointed agent for the service of summons and other legal
process in New York, New York, United States of America, for
purposes of any legal action, suit or proceeding brought by IFC in
respect of this Agreement and shall keep IFC advised of the identity
and location of such agent. The Company further irrevocably conm-
sents, if for any reason there is no authorized agent for service of
process in New York, New York, to the service of process out of the
said courts by mailing copies thereof by registered United States
air mail, postage prepaid, to the Company at its address specified
herein; and in such a case IFC shall also send by telex or confirmed
facsimile, or shall undertake that there is also sent by telex or
confirmed facsimile, a copy of such process to the Company.

(d) The mailing, telexing or telefaxing of process in the
manner provided in subsection (c) above in any such action, suit or
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proceeding shall, be deemed personal service and accepted by the
Company as such and shall be valid and binding upon the Company for
all the purposes of any such action, suit or proceeding.

(e) In addition, the Company irrevocably waives, to the ful-
lest extent permitted by applicable law, any objection which it may
novw or hereafter have to the laying of venue of any action, suit or
proceeding arising out of the State of New York or in the United
States District Court for the Southern District of New York, and any
clain that any such action, suit or proceeding brought in any such
court has been brought in an inconvenient forum. Further, the Com-
pany, to the fullest extent permitted by applicable law, irrevocably
vaives any right it may now or hereafter have to the removal to a
United States Federal Court of any action brought hereunder in a
state court of the State of New York.

Section 8.08. This Agreement shall bind and inure to the bene-
fit of the respective successors and assigns of the parties hereto,
except that the Company may not assign or otherwise transfer all or
any part of its rights or obligations under this Agreement without
the prior written consent of IFC.

Section 8.09. This Agreement may be executed in several coun-
terparts, each of which shall be deemed an original, but all of
vhich together shall constitute one and the same agreement.

IN WITNESS WHEREOF, the parties hereto, acting through their

duly authorized Tepresentatives, have caused this Agreement to be
signed in their Trespective names as of the date first above written.

FUERTO QUETZAL POWER CORP.

By

IRT
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Exhibic A
Page 1 of 3
EForm of Disbursement Request
{Letterhead of the Company]
[Address)
[Date]
International Finance Corporation
1818 H Street, N.W.
Washington, D.C. 20433
United States of America
Gentlemen:
Investment No. 3535
ue m
1. Please refer to the Investment Agreement (the Investment Agree-

ment) dated as of March 31, 1993 between Puerto Quetzal Power Corp.
(the "Company”) and International Finance Corporation (IFC).

2. Expressions defined in the Investment Agreement shall bear the
same meanings herein.

3. The Cowpany hereby requests the disbursement, on or before
i » 199_, of the amount of the [A,

B, or C] Loan in accordance with the provisions of Ssction 3.02 of
the Investment Agreement. You are requested to pay such amount to
the Company’s account No. at [Bank] [address].

4. Ve undertake to deliver to IFC a signed, stamped, but undated
receipt for the amount hereby requested to be disbursed and hereby
authorize IFC to date such receipt with the date of actual disburse-
ment by IFC of the funds hereby requested to be disbursed.

5. For the purposes of Section 5.02 of the Investment Agreement
the Company hereby certifies as follows:

(a) no Event of Default, and no event which, with the lapse of
time or notice and lapse of time as specified in Sectien
7.01 of the Investment Agreement would become an Event of
Default has happened and is continuing;
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Exhibit A
Page 2 of 3

(b) there has not occurred any default by any party in the
performance of any provision of any of the agreements
referred to in Section 5.01 (¢) of the Investment Agree-
ment;

(¢) the proceeds of the disbursement hereby requested are
needed by the Company for the purposes of the Project.

(d) nothing has occurred which might materially and adversely
affect the carrying out of the Project or the Company'’s
business prospects or financial condition, or has made it
improbable that the Company will be able to fulfill any of
its obligations under the Investment Agreement; nor has
the Company incurred any material loss or liabilicy
(except such liabilities as may be incurred by the Company
under Section 6.02 of the Investment Agreement);

(e) the representations and warranties confirmed or made in
Article IV of the Investment Agreement are true on the
date hereof with the same effect as though such represen-
tations and warranties had been made on today’s date; and

(f) the proceeds of the disbursement hereby requested will not
be in reimbursement of, or used for, expenditures in the
territories of any country which is not a member of IFC
(other than any country which is a member of the Interna-
tional Bank for Reconstruction and Developument) or for

goods produced in or services supplied from such terri-
tories.

6. For the purposes of Section 5.03 of the Investment Agreemant
the Company hereby certifies as follows: :

(a) the Company has the corporate authority to borrow the
amount requested to be disbursed;

(b) rthe amount requested to be disbursed is within the Com-
pany’s available borrowing power: and
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Exhibitc A
Page 3 of 3

(¢) after giving effect to this disbursement the Company shall
not be in violation of its Certificate of Incorporation,
any provision contained in any document to which the Con-
pany is a party (including the Investment Agreement) or by
which the Company is bound, or any law, rule or regulation
directly or indirectly limiting or otherwise restricting

the Company’s borrowing power or authority or its ability
to borrow.

7. The certifications in paragraphs 5 and 6 above are effective as
of the date of this request for disbursement and will continue to be
effective as of the date of disbursement.

If any of these certifications is no longer valid as of or pricr to
the date of the disbursement hereby requested, the Company will

iozediately notify IFC and will repay the amount disbursed upon

demand by IFC if disbursement is made prior to the receipt of such
notice.

Very truly yours

PUERTO QUETZAL POWER CORP

By
Authorized Representative

G:\DOCS\PROJ\GUA\PUEQUEOI\AGR\BEMO103 (March 31, 1983 2:05pm)
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PUERTO QUETZAL POWER CORP

Officer's Certificate

The undersifned, a duly authorized representa-
tive of Puerto Quetzal Power Corp., a Delaware corpora-
tion (the "Company"), DOES HEREBY CERTIFY AS FOLLOWS:

1, This certificate is being delivered pursu-
ant to Section 5.01(a) of that certain Investment Agree-
ment, dated as of March 31, 1993, by and between the
Company and International Finance Corporation (the "In-
vestment Agreement"), Capitalized terms used herein and
not othervise defined herein shall have the respective
meanings assigned to those terms in the Investment Agree-
ment.

2. The Company has made arrangements for the
installation and operation of an accounting and cost
control system and a management information system as
more fully described on Schedule ] attached hereto.

3. The Company has appointed Arthur Andersen &
Co. as auditors of the Company.

IN WITNESS WHEREOF, the undersigned has caused
this certificate to be executed and delivered this lst
day of April, 1993.

Puerto Quetzal Power Corp.

By: "
Richard A, Lagders
Vice President - Finance
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US Department 400 Seventh Street, S.W.
of Transportation Washington, D.C. 20590
Maritime MAY 22 2002

Administration

The Honorable Max Baucus
Chairman, United States Senate
Committee on Finance
Washington, D.C. 20510-6200

Dear Senator Baucus:

This is in response to your letter dated Apnl 25, 2002, regarding the Maritime
Administration's (MARAD) support of Enron Corp. (Enron). Since 1985, MARAD has
approved Title XT ! financing for four separate Enron affiliates operating in the
Dominican Republic or Central America: Puerto Quetzal Power Corporation;
Smith/Enron Cogeneration Limited Partnership; Empresa Energetica Corinto, Ltd; and
Puerto Quetzal Power LLC.

The following is a brief overview of each of the four transactions that resulted in

MARAD's approval of Title XI guaranteed obligations and responses keyed to each of
the questions contained in your letter.

Puerto Quetzal Power Corporation (PQPC), a Delaware corporation.

On November 13, 1992, PQPC submitted a Title XI application for refinancing a portion
of the existing obligations relating to the construction of two U.S. flag barge mounted
power plants operating off the coast of Guatemala. On May 16, 1994, MARAD
approved the issuance by the company of guarantees 1n an amount not to exceed $25
million as part of a co-financing with the International Finance Corporation. MARAD
required that PQPC collaterally assign a power purchase agreement and a mortgage on
the barges to MARAD and that Enron enter into certain guarantees and undertakings in
the event of a default by PQPC. At the time of the commitment, the company was a joint
venture between a wholly owned subsidiary of Enron and a wholly owned subsidiary of
King Ranch Oil and Gas, Inc. Although Enron chose not to close this transaction and
used an alternative source of funding, MARAD established a policy for these types of
transactions, which it applied in the three subsequent transactions, of requiring Enron
guarantees as credit enhancements and requiring that MARAD receive independent
mortgagee status even in co-financed transactions.

! The Federal Ship Financing Program (Title XI of the Merchant Marine Act of 193 6) provides for a full
faith and credit guarantee by the U.S. Government of debt obligations issued by 1) U.S. citizen shipowners
for the purpose of financing or refinancing U.S. flag vessels constructed or reconstructed in U.S. shipyards,
2) non U.S. citizen shipowners for the purpose of financing or refinancing foreign flag vessels constructed

or reconstructed in U.S. shipyards or 3) U.S. shipyards for the modernization and improvement of their
facilities.

Senate Finance Committee

EXHIBIT 5
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A. The total amount of the loan guarantees approved for issuance was up to $25,000,000,
but no guarantees were issued.

B. The decision to approve the financing was made by former Maritime Administrator,
A.J. Herberger.

C. To the knowledge of the current staff, no communications were received from
Congress, the Administration or the private sector in support or opposition to the
project, other than from PQPC, co-lenders to the project, Enron, other Enron
affiliates, and their respective attorneys.

D. Copies of the application and related material provided by Enron to the Maritime
Administration are available for your review and duplication, if desired, at 2 mutually
convenient time and place.

2. Smith Enron Cogeneration Limited Partnership (Smith Enron), a Turks and Caicos
Islands limited partnership. o

On March 22, 1995, Smith Enron submitted a Title XI application for assistance relating
to the construction of two Panamanian flag barge mounted power plants operating near
Puerto Plata in the Dominican Republic. On December 22,1995, MARAD issued a
commitment to guarantee obligations in the amount of $50,000,000 to Smith Enron. At
the time of the commitment, the partnership was composed of Smith Cogeneration Group
and wholly owned subsidiaries of Enron. The total cost of the project, including
shoreside facilities was $204.3 million and the project was co-financed with the
International Finance Corporation (IFC) (the major participant in the project financing)
together with Commonwealth Development Corporation and DEG-Deutsche Investitions-
Und-Entwicklunggesellschaft mbH. Enron and its affiliates provided a $10 million
vessel removal guarantee for the project and an agreement conceming compliance with
environmental standards for the project. On February 28, 1996, MARAD issued the
guarantees to Smith Enron. The obligations require repayment on a level principal
(straight line) basis over 10.5 years beginning on June 15, 1996 and ending December 15,
2006. The total debt outstanding is currently $27.2 million. :

After the closing, this project suffered from power plant defects and from an unreliable
payment history with its customer, the Dominican government-owned utility. In turn,
these circumstances led to near constant surveillance by the creditors (including
MARAD) and to frequent requests from Enron that MARAD grant it lenient treatment by

delaying action in the event of a payment default. MARAD has uniformly and firmly
rejected these requests.

A The total amount of the loan guarantees was $50,000,000

B The decision to approve the financing was made by former Maritime Administrator,
A.J. Herberger. )

C. To the knowledge of the current staff, no communications were received from
Congress, the Administration or the private sector in support or opposition to the
project, other than from Smith/Enron, co-lenders to the project, Enron and its.
affiliates, and their respective attorneys.
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D. Copies of the application and related material provided by Enron to the Maritime
. Administration are available for your review and duplication, if desired, at a mutually
convenient time and place.

3. Empresa Energetica Corinto Limitada (EECL), a Cayman Islands corporation.

On July 22, 1998, EECL submitted a Title XI application for financing the construction
of one barge mounted power plant operating in Cornto, Nicaragua. On December 28,
1998, MARAD issued a commitment to EECL to guarantee obligations in the amount of
$50,000,000. At the time of the Commitment, EECL was a joint venture between a
wholly owned subsidiary of Enron and the Centrans Group. On May 3, 1999, EECL
issued the guaranteed obligations, which are payable semi-annually on a level debt basis
over 11.5 years. The total debt outstanding is currently $41.34 million.

As additional collateral for the transaction, MARAD required Enron to enterintoa
purchase agreement which obligated Enron to make certain mandatory deposits into a
collateral account in favor of MARAD if Enron's credit rating dropped to a BBB- and to
buy out MARAD's position if Enron's credit rating dropped to BB+. When Enron's credit
standing began to worsen in late November, 2001, MARAD sent a notice to EECL and
Enron stating that mandatory deposits of $6.3 million were required under the purchase
agreement which Enron thereafter paid. A couple of weeks later, when Enron's credit
rating dropped to BB+, MARAD sent a demand notice to Enron to purchase MARAD's
Note. Shortly thereafter, Enron filed for bankruptcy protection and did not respond to
MARAD's demand under the MARAD Note. As a result of Enron's failure to buy out
MARAD's position, EECL is being held to certain applicable financial restrictions.

A. The total amount of the loan guarantees was $50,000,000.

B. The decision to approve the financing was made by former Maritime Administrator
Clyde J. Hart, Jr.

C. To the knowledge of the current staff, no communications were received from
Congress, the Administration or the private sector in support or opposition to the
project, other than from EECL, Enron and its affiliates, and their respective attomeys.

D. Copies of the application and related materia] provided by Enron to the Maritime

Administration are available for your review and duplication, if desired, at a mutually
convenient time and place.

4. Puerto Quetzal Power LLC (PQP), a Delaware limited liability company.

On April 8, 1999, PQP submitted a Title XI application for financing the construction of
one barge mounted power plant operating off the coast of Guatemala. The financing
included two additional power barges and onshore facilities and was co-financed with the
Overseas Private Investment Corporation (OPIC), with OPIC providing $50 million for
refinancing the existing facility and MARAD providing $73 million for a new vessel. On
September 21, 2000, MARAD issued a commitment to PQP to guarantee obligations and
on December 15, 2000, PQP issued the guaranteed obligations, which are payable semi-
annually on a level principal basis over approximately 12 years. At the time of the
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commitment, PQP was a joint venture between various wholly owned subsidiaries of
Enron and the Centrans Group. The total debt outstanding is currently $66.7 million.

As part of this financing, MARAD required a guarantee from Enron for $28 million of
the guaranteed debt. When Enron filed for bankruptcy, MARAD informed PQP that it
was in default because the Enron Guarantee was unenforceable. MARAD has informed
PQP that until a satisfactory substitute guarantee arrangement is put in place, MARAD
will hold more than $7.5 million of PQP's funds in a collateral account and continue to
subject PQP to certain applicable financial restrictions.

A. The total amount of the loan guarantees was $73,000,000.

B. The decision to approve the financing was made by former Acting Maritime
Administrator, John E. Graykowski.

C. To the knowledge of the current staff, no communications were received from

~ Congress, the Administration or the private sector in support or opposition to the

project, other than from PQP, co-lenders to the project, Enron and its affiliates, and
their respective attorneys. :

D. Copies of the application and related material provided by Enron to the Maritime
Administration are available for your review and duplication, if desired, at a mutually
convenient time and place.

The following is in response to your request for overall guidance on how Title XI
financings are approved, and the criteria for such approval. When a Title XI application
1s received, it is circulated among various MARAD offices for an in-depth review. Based
on the overall completeness and acceptability of the application, a letter is sent to the
applicant notifying them of the additional information needed to complete the application
and other issues affecting MARAD's review. MARAD reviews the application to insure
among many other things, that (1) the company has demonstrated that it has sufficient
equity and working capital to consummate the transaction, (2) the business plan and
project is economically sound, (3) all appropriate parties entering into the transaction
such as the shipowner, charterer, guarantor, shipyard etc. as appropriate, are financially
sound, (4) the project is environmentally sound, (5) the vessel design or shipyard
modernization (as appropriate), actual cost, and shipyard construction contract are
acceptable, (6) the vessel operator's capabilities are acceptable, (7) the collateral package
offered by the applicant is acceptable, (8) the terms and conditions of the financing are
acceptable, and (9) the project, transaction and all documents are legally sound and
sufficient and in compliance with all applicable statutes, regulations and MARAD policy.
If it is determined that the project meets MARAD's requirements, and adequate funds are
available, a report is prepared and reviewed by all of the offices involved, and a
recommendation to issue a Letter Commitment is submitted to the Maritime
Administrator. The Maritime Administrator has the sole authority to approve a project,
regardless of the dollar amount or type of project. If the Maritime Administrator _
approves the project, a Letter Commitment is issued and forwarded to the applicant.

In conducting financial viability determinations, MARAD relies in part on audited
financial statements prepared in accordance with U.S. Generally Accepted Accounting
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Principles (GAAP), or reconciled to GAAP if the business entity is operating under
foreign accounting standards. Generally, audited financial statements (with complete
footnote disclosures) are required for all si gmﬁcant participants in the transaction for the
three most recent years. MARAD also reviews the company’s cash flow projections,
interim financial statements, past history with Title X1, banking arrangements (including
current credit facilities, lines of credit, and existing loan agreements) pro forma balance
sheet, marketing studies, business plan and credit reports and ratings, as necessary. In the
case of export transactions, such as the three closed Enron financings described above,
MARAD also determines whether the countries in which the shipowner has its chief
executive office or a substantial portion of its assets present acceptable financial and legal
risks to MARAD. In this respect, MARAD's determination is based on confidential risk
assessments provided by the Inter-Agency Country Risk Assessment System. After
reviewing all of this information, as well as the overall collateral package (charter, letters
of credit, guarantees, special reserve accounts, outside sponsor support, etc), and
conducting additional due-diligence as necessary, a decision is made as to the financial
soundness of the applicant and the project as a whole.

Finally, with respect to your question regarding the impact of Enron's bankruptcy on
MARAD, it is noted that all three projects which closed are currently meeting their debt
service obligations. Both the PQP and EECL project appear to be in good financial
health from a debt perspective, but are in technical default because of the bankruptcy of
Enron and the inability of their guarantors to perform. Smith Enron has had and is
currently experiencing significant operational, profitability and debt service problems and
it too is in technical default. The total liability faced by MARAD for all three projects
combined is approximately $135 million in outstanding principal, none of which is a
direct debt of an Enron entity in bankruptcy. This liability would be offset by any
recoveries MARAD receives from disposition of its collateral and demands made under -
the credit enhancements provided by Enron. As a result of the bankruptcies, it is unlikely
that MARAD will realize any significant collections in the event it becomes necessary to
make demands on the Enron credit enhancements (approximately $73 million).

I hope that this information is responsive to your request. If you need any additional
information, or would like to make arrangements for the review of all application and
related matenal, please contact Ms. Jean McKeever, Associate Administrator for
Shipbuilding at 202-366-5737.

An identical letter has been sent to Senator Grassley
Sincerely, -
b
Bruce J. Carlton
Acting Deputy Maritime Adm1mstrator
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Puerto Quetzal Power Corp. (“Petitioner”) hereby petitions for a redetertnination of the
deficiencies set forth by the Commissioner of Internal Revenue (the “Conxmissioner”) in his Notice
of Deficiency dated August 16, 1999 (“Notice”) and as the basis for its case alleges as follows:

1. The Petitioner is a corporation with its principal place of business and mailing address

ADDRESS USED BY COURT _
now at P.O. Box 1188, Houston, Texas 77251-1188. Petitioner's employer identification number
15 76-0381261. The return for the period at issue was filed with the Office of the Internal Revenue
Service at Austin, Texas.

2 The Notice (a copy of which, including so much of the statement and schedules
accompanying the notice as is material, is attached and marked Exhibit A) is dated and was
presumably mailed to Petitioner on August 16, 1999, and was issued by the District Director of the
Internal Revenue Service for Houston, Texas.

3. The deficiencies as determined by the Commissioner are in income taxes, in the

amount of $375,368 for the calendar year 1995 and $160,000 for the calendar year 1996, all of which
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is in dispute. In addition, Petitioner has overpaid its tax liability by $16,600 in 1995 and $4,000 in
1996 as a result of the claims described herein.

4 The determination of the tax set forth in the Notice is based upon the following errors:

(a) Cost of Goods Sold  Fuel & Power Expenses. The Commissioner erred in

decreasing Petitioner's deduction for reimbursable expenses paid to Electricidad Enron de

Guatemala, S.A. in the amount of $1,534,539 for the taxable year 1995. See Notice, Form 5278,

Issue 1(a). This determination was based on the Commissioner's further, erroneous determinations

that such amount was not an ordinary and necessary business expense, that it was not expended by

Electricidad Enron de Guatemala, S.A. or for the purpose designated, and that Petitioner is not

entitled to the deduction under IL.R.C. § 162.
(b) Other Deductions Amortization.

@A) The Commissioner erred in decreasing Petitioner's amortization
deduction by $333,333 and $800,000 for the taxable years 1995 and 1996, respectively. See Notice,
Form 5278, Issue 1(b). This determination is based on the Commissioner'’s further, erroneous
determination that the $12,000,000 lump sum payment to Sun King Trading Company and/or
Centrans Internacional, S.A. is not an amortizable LR.C. § 197 intangible asset and is not
amortizable under any other provision of the Internal Revenue Code.

(i1) Inaddition, Petitioner is entitled to additional amortization deductions
of $83,333 in 1995 and $200,000 in 1996 on the basis that the aforementioned $12,000,000 payment

constitutes additional basis in an amortizable asset having a remaining life of less than fifteen years.

Puerto Quetzal Power Corp. 1995-96 Tax Court Petition

-2.
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Environmental Tax and Environmental Tax Deduction. The Commissioner
erred in increasing Petitioner's environmental tax and Petitioner's environmental tax deduction by
$2,242 for the 1995 taxable year. See Notice, Form 5278, Issues 10(b) and 1(c). -

(d)  Foreign Tax Credit. The Commissioner erred in increasing Petitioner's
foreign tax credit by $381,505 and $272,008 in 1995 and 1996, respectively. See Notice, Form
5278, Issue 8(b). This determination is based on the Commissioner's further, erroneous
determinations referenced in paragraphs 4(a) and 4(b), above.

()  Alternative Minimum Tax.  The Commissioner erred in increasing
Petitioner's alternative minimum tax liability by $120,317 and $160,088 for the 1995 and 1996
taxable years, respectively. See Notice, Form 5278, Issue 10(a). This determination is based onall
of the Commissioner's erroneous determinations as set forth herein.

5. The facts on which Petitioner relies in support of the foregoing are as follows:

Cost of Goods Sold — Fuel & Power Expenses.

6] Petitioner is a corporation organized under the laws of Delaware.
During its taxable year ended December 31, 1995, Petitioner was an indirect, wholly-owned
subsidiary of Enron Corp. A branch of Petitioner operates an oil-fired, barge-mounted power plant
in Guatemala that produces and sells electricity to Empresa Electrica de Guatemala, an entity owned
and controlled by the Government of Guatemala (“Empresa™), pursuant to a power purchase
agreement (“PPA”). Hereinafter, this commercial arrangement is referred to as the “Project”

(i1) On November 13, 1992, Petitioner entered into an Operation and

Maintenance Agreement (“O&M Agreement”") with Electricidad Enron de Guatemala, S.A. (“EEG”),

Puerto Quetzal Power Corp. 1995-96 Tax Court Petition

-3-
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a Guatemalan company wholly owned by Enron Development Corp. ( "EDC"), formerly known as

Enron Power Development Corp. EDC was an indirect, wholly-owned subsidiary of Enron Corp.

e TR e e T T TS T e T T —

Pursuant to the O&M Agreement, Petitioner agreed to pay EEG, the Operator, all “reimbursable

expenses” on a monthly basis. Fuel oil expenses constituted “reimbursable expenses” under the

O&M Agreement. _—
— B

-

On March 13, 1993, Petitioner and EEG amended the O&M ¢

Agreement to provide that the Project’s fuel oil requirements would be supplied by Enron Power Oil

Supply Corporation (“EPOS”), a domestic sister company of EDCJ EEG also agreed to make certain

REmEE o S

L payments to Sun King Trading Compiny (“Sun King”), an unrelated party, on behalf of Petiti

e e e - ———

oner
-/

The payments to EEG as well as the payments to Sun King were ordinary and necessary expenses

deductible under LR.C. § 162.

During the taxable year ended December 31, 1995, Petitioner paid a
total of $18,437,704 to EEG for operating and maintenance services actually performed for the
Project by EEG, payments actually made to Sun King on PQPC’s behalf, and fuel oil actually
supplied to the Project by or through EPOS, all pursuant to the 0&M Agreement. The $1,534,539
at issue was part of such payment to EEG and constitutes an ordinary and necessary expense of

Petitioner that is fully deductible in Petitioner’s 1995 taxable year under .R.C. § 162

Puerto Quetzal Power Corp. 1995-96 Tax Court Petition

-4
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) Other Deductions — Amortization.

@) The PPA was originally entered into by Texas-Ohio Power (“TOP™),

w
an entity wholly unrelated to Enron. \TOP had entered into an agreement with Sun King pursuant

to which TOP agreed to pay certain fees to Sun King in consideration of Sun King's services in
[- assisting TOP in developing and negotiating the PPA (the "Sun King Commission”). s

g

(i) EDC acquired the PPA from TOP and then transferred the PPA to
Petitioner as a contribution to capital. In addition to a payment of cash on purchase of the PPA from
TOP, EDC agreed to assume TOP's obligations to pay the Sun King Commission. Petitioner
subsequently assumed the liability to pay the Sun King Commission when EPC transferred the PPA
to PQPC.
(ii)  Onorbefore March 1, 1995, Sun King assigned its right to receive the
Sun King Commission to Centrans Internacional S.A., a Guatemalan corporation (“Centrans
Internacional”). On August22, 1995, Petitioner, EDC, Sun King and Centrans Internacional entered
into several agreements (the "Release") pursuant to which Centrans Internacional received $12
million in cash from Petitioner in full and final settlement of the Sun King Commission.
) l(iv) The PPA is an intangible asset. The term of the PPA commenced on
commercial operation of the power plant, which occurred in 1993, and was to terminate 15 years

later, in 2008. The PPA had a remaining useful life of approximately twelve years in late 1995,

i T
when Petitioner extinguished its liability for the Sun King Commission. {The SunKing Commission

e I St e _,a-r‘“.
/ is a liability incurred by EDC to acquire the PPA:}.nd assumed by Petitioner when EDC contributed

T e s

Puerto Quetzal Power Corp. 1995-96 Tax Court Petition
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the PPA to Petitioner. Petitioner incurred $12 million to extinguish the liability, which $12 million

must be added to Petitioner’s basis in the PPA.

(v)  The PPA is not an "amortizable section 197 intangible" because
Petitioner acquired the PPA before August 10, 1993, the general effective date of LR.C. § 197.
Accordingly, the additional $12 million basis in the PPA is amortizable on a straight-line basis over
the remainder of the PPA’s useful life at the time the $12 million was paid, beginning in the month
of payment. Petitioner deducted $333,333 in 1995 and $800,000 in 1996 for amortization of the
PPA related to the $12 million payment. Petitioner should have deducted $416,667 in 1995 and
$1,000,000 in 1996 for amortization of the $12 million additional basis in the PPA. Thus, Petitioner
is entitled to additional amortization deductions of $83,333 in 1995 and $200,000 in 1996.

(vi)  Inthe alternative, if it is determined that the PPA is an "amortizable
section 197 intangible," no reduction should be made to Petitioner's amortization deductions in 1995
or 1996.

(©) Environmental Tax and Environmental Tax Deduction. The Commissioner
increased Petitioner's environmental tax deduction in 1995 as a consequence of the adjustments to
which errors were ass.i‘gned in paragraphs 4(a) and 4(b) above. Because such adjustments were
erroneous, as set forth herein, the Commissioner's adjustinent to Petitioner's environmental tax
deduction is not valid.

(d) Foreign Tax Credit. The Commissioner increased Petitioner's foreign tax

credit limitations for 1995 and 1996 as a consequence of the adjustments to which errors were

Puerto Quetzal Power Corp. 1995-96 Tax Court Petition
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as:signed in paragraphs 4(a) and 4(b) above. Because such adjustments were erroneous, as set forth
herein, the Commissioner's adjustment to Petitioner’s foreign tax credits is not valid.

()  Alternative Minimum Tax. The Commissioner's determinations with respect
to Petitioner's alternative minimum tax liability are based on all the other determinations in the
Notice. Because such determinations are erroneous, the Commissioner's adjustment to Petitioner’s

alternative minimum tax is not valid.

WHEREFORE, Petitioner prays that the Court will determine that there are no deficiencies
in Petitioner’s federal income tax liability for the calendar years 1995 and 1996, allow the refunds

claimed herein, and order such other and further relief to which it may be entitled.

ADMIFTED 38 0oy

L
i

Geor . Gerachis
Tax C No. GG0267
Vinson & Elkins, L.L.P.
1001 Fannin, Suite 1909
Houston, Texas 77002
(713) 758-1056

Reigectfully subrmtted

Counsel of Record for Petitioner,
Puerto Quetzal Power Corp.

uDB:TE U, .T,ﬁ:‘(\ COURT,
T e Xé (jéy( [ SR

Tobey D. Blanton
Tax Court No. BT0395

Puerto Querzal Power Corp. 1995-96 Tax Court Petition
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Vinson & Elkins, L.L.P.
1001 Fannin, Suite 1921
Houston, Texas 77002
(713) 758-3365

Dated: November , 1999

Puerto Quetzal Power Corp. 1995-96 Tax Court Petition
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/ DEPARTMENT OF THE TREASURY - INTERNAL REVENUE SERVICE
NOTICE OF PROPOSED ADJUSTMENT TO TAXPAYER DURING EXAMINATION

ENRON CORP. & SUBSIDIARIES 1995 & 1996

Entity: _ Enron Intemational inc EIN 76-0385191
SAIN:  710-07 ISSUE: _Gain on Sale Puerto Quetzal Power Corp. Comman Stock
Amount of adjustment for Issue No. m

1995: 1996: 2,020,509

Based on the information made available and discussions with the designated taxpayer representative
listed iin the Communication Disclosure Agreement, the attached proposed “Explanation of Adjustment"
will be included In the Revenue Agent Report. |f additional Information is available that would aiter or
reverse this proposal, please fumish such immediately. Taxpayer representative(s) with whom the issue
was discussed prior to this written *Notice of Proposed Adjustment™:

Name: Ed Coatgs Titte: Tax Manager

Name: Title

Date the above representative was notified this Notice with attached "Explanation .of Adjustment” wouid be
prepared:

Thie notice and attached “Expianation of Adjustment® has been reviswed by the following IRS personnel.

Team Member: Gerald Richards 33‘*% ate; S May 1999

Team coordinator: Jg otter Date: = Z ;; /o
( .
Specialty Manage% dvesamagt”. / ~“7 Date: K- 8= <
{ o
Case Managsr: Glenn Gray ﬁﬁ_ﬁ&_ % S_,/ﬂ /?9

Receipt acknowledged and indicatian of position by taxpayer representative to whom this notice, with
attached “Explanation of Adjustment” is delivered:

Agreed Unagresd No Dfacision

Name: Sfhlpned £ Louts Tile: Vieg Presiderdt “Tay Audrts

Subsequent “Explanation of Adjustments® revision(s) were provided as
Rev. 1 Date: Rev. 3 Date;
Rev. 2 Date: Rev. 4 Date:

- Date taxpayer's position on adjustment and written explanation received (if Unagreed and not provided at {
time of original notice of this adjustment): ‘

Agreed _ Unagreed No Decisjon
Wiritten position provided? Yes _ No Daste provided

Senate Finance Committee

EXHIBIT 7
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- DEPARTMENT OF THE TREASURY - INTERNAL REVENUE SERVICE
NOTICE OF PROPOSED ADJUSTMENT TO TAXPAYER DURING EXAMINATION
ENRON CORP. & SUBSIDIARIES 1995 & 1996

Entity: _Puerto Quetzal Power Corporation EIN: 76-0381261

SAIN'  710-07 ISSUE: _Fuel & Power Expenses IRC 162 and Amortization Expense IRC 197

Amount of adjustment for Issue No.

1985: 1,867,872 1686 800,0C0

Based on the information made available and discussions with the designated taxpayer representative
listed iin the Communication Disclosure Agreement, the attached proposed “Explanation of Adjustment”
will be included in the Revenue Agent Report. If additional information is available that would alter or
reverse this proposal, please furnish such immediately. Taxpayer representative(s) with whom the issue
was discussed prior to this written “Notice of Proposed Adjustment”:

Name: Ed Coates Title: _Tax Manager

Name Title:

Date the above representative was notified this Notice with attached “Explanation of Adjustment" would be
prepared:

Thie notice and attached “Explanation of Adjustment” has been reviewed by the following IRS personnel.

Team Member: Gerald Richards jﬂ\ Date: 5 May 1999

Team coordinator: Jack Nptter Date:

Specialty Manager: N@mz//ynfz/’ 55—
Case Manager: Glenn Gray .

Receipt acknowledged and indication of position by taxpayer representatnve to whom this notice, with
attached "Explanation of Adjustment” is delivered:

Agreed Unagreed No Decision

Name: Title:

Subsequent “Explanation of Adjustments” revision(s) were provided as
Rev. 1 Date: Rev. 3 Date:
Rev. 2 Date: Rev. 4 Date:

Date taxpayer’s position on adjustment and written explanation received (if Unagreed and not provided at
time of original notice of this adjustment):

Agreed __ Unagreed No Decision
Written position provided? Yes No Date provided
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ISSUES:

Per Return 18,437,704 1,547,533 2,014,600
Per Audit 16,903,165 1,214,600 1,214,600

Adjustment 1,534,539 333,333 800,000
Issue 1:

Allowance as ordinary and necessary business expenses of Puerto Quetzal Power

Corporation (IRC section 162) expenditures incurred to fund payment obligations to Panamanian
Corporation, Sun King Trading Company. '

Issue 2: $12,000,000 Termination payment to Sun King Trading -- allowance.of
amortization expense (IRC section 197).

FACTS

Events Prior to Tax Period 1995 *

On 13 January 1992, Texas Ohio Power (TOP), (unrelated to Enron) signed a 15-year Power
Sales Agreement with Empresa de Energia de Guatemala (EMPRESA) for power from a 160-
MW, oil-fired barge mounted power plant to be built and then sited at Puerto Quetzal on
Guatemala’s Pacific Coast. EMPRESA is the primary supplier of thermoelectric power to
Guatemala, and is 92% owned by the Guatemalan Government. \ |

Under terms of this Power Sales Agreement:

TOP was required to provide EMPRESA 90 to 110 MW of capacity and the
corresponding energy from the Puerto Quetzal power plant.

EMPRESA is obligated to pay for the capacity (not in excess of 10 MW) and to pay for
at least 50% of the available energy output. '

EMPRESA makes weekly fixed capacity payments (covering a portion of the total
capacity payments due for the current month). -and-

! Please note, the organizational chart -- EXHIBIT “A”  should be referenced contemporaneously with any
further reading,
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4. EMPRESA makes weekly energy payments (covering a portion of the total energy
payments due for the previous month).

On 24 February 1992, an Agreement was signed by and between TOP and a Panamanian entity --
Sun King Trading Company (SUN KING) requiring TOP to pay SUN KING 16% of the capacity
payments and 21% of the energy payments tendered by EMPRESA.

On 12 March 1992, TOP and SUN KING executed an amendment to the 24 February (Original)
Agreement changing the payment to 6% of all revenues.

On the same date -- 12 March 1992, Enron Development Corporation (EDC) -- formerly: Enron
Power Development Corporation -- entered into an Agreement with TOP whereby in
consideration for TOP transferring the Power Sales Agreement to EDC, EDC agreed to pay
(among other sums) “an amount each month equal to 6% of the gross revenues generated by the
sales of electricity and payment for contract capacity under the Power Contract”.

In two (2) letters dated 12 March 1992:

1 TOP notified EDC that the “right of a monthly payment of 6% of the gross revenues
generated by the sales of electricity and payment for contract capacity under the Power
Contract..., has been legally and effectively assigned in favor of SUN KING TRADING
COMPANY INC.” Furthermore, the letter set out that monthly payments be directed to

Sun King Trading Company, inc. at 6a avenida 20-25 zona 10, 8th floor, Guatemala
City, Guatemala. -AND-

2. EDC informed SUN KING of receipt of the TOP letter and acknowledged that EDC
would make the required monthly payments to SUN KING.

On 22 September 1992, Enron Development Corporation (EDC) -- domestic subsidiary of the
Enron Corporation --formed a U.S. subsidiary -- PUERTO QUETZAL POWER CORP. (PQPC)

-- to build, own and operate a power plant at Puerto Quetzal, Guatemala (through its Guatemalan
branch).

On 13 November 1992, two Agreements were signed:

“Assignment and Assumption Agreement” -- Which sets out that EDC transfers and
PQPC assumes, all EDC's title and interest in the “Assets” and all of EDC's liabilities
and obligations with respect to the “Assets”. The Assets were set out as (a) the Power

Contract and (b) any and all other assets owned or held by EDC with respect to the
Project.

“Operation and Maintenance Agreement” -- Pursuant to which PQPC (“Owner”)
appoints Electricidad Enron de Guatemala S.A. (EEG), a related affiliate organized
under the laws of Guatemala, as “Operator” of the barge-mounted power plant (the
“Project”). Article IV of this “O&M” Agreement sets out that Operator will submit to
Owner a monthly invoice for all reimbursable expenses.

In February 1993, the Puerto Quetzal Plant commenced commercial operations. On March 1,
1993, EDC received a letter from SUN KING requesting that moneys be paid into either one of
two named bank accounts in Miami for credit to Deutsch - Suedamerikanische Bank A.G. Miami
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Agency. This meant Sun King opted to receive payment in U.S. dollars. Additionally, it was also

revealed that SUN KING was a Panamanian Corporation not a corporation registered in
Guatemala.

On 31 March 1993, three (3) events took place:

L. The “O&M" Agreement was amended to state the Project’s fuel oil requirements will be

supplied from two (2) contracts held by Assignee — Enron Power Qil Supply Corporation
(EPOS).

2. A “Fuel Supply and Management Agreement” was entered into by and between EEG
and EPOS ( setting forth that EPOS will supply, or cause to be supplied, fuel oil to the Project
in such quantities requested by EEG (as Operator). The term of the Agreement was set at
fifteen (15) years. The price for the fue! oil supply and management services provided by
EPOS was set at a monthly amount (to be paid by EEG computed as the sum of: (a) an
amount equal to six percent (6%) of the gross monthly revenues of Puerto Quetzal (“Monthly
Fee”), and (b) the invoice amounts actually paid by EPOS to its fuel oil suppliers.

-

3. EDC sold 50% of all issued and outstanding stock of PQPC to King Ranch Power

Corporatlon a U.S. Corporation. Sales Price was $15,500,000, and EDC reported a short-term
capital gain of $7,225,000.

In November 1994, Enron Corporation completed a public offering of 48% of Enron Global

Power & Pipelines L.L.C. (EPP). > EDC transferred it’s remaining 50% interest in the issued and
outstanding stock of PQPC for an interest in EPP.

On 16 December 1994, King Ranch Power Corporation exercised a option under an existing
Agreement, by and between EDC and King Ranch Power Corporation, and sold its 50% interest
m PQPC to EDC’s designee -- Enron International Inc. -- for cash $15,200,000.

As aresult, at 12/31/94, the stockholders of PQPC are Enron’s domestxc subsidiary -- Enron
International, Inc. and Enron Global Power & Pipelines L.L.C.

Events Occurring During 1995 & 1996 Tax Periods

Information Document Request #12-084 (issued 9 February 1999) requested taxpayer to provide
a summary of all payments tendered SUN KING during the period 1/1/95 to 8/8/95, by Enron and
its consolidated worldwide affiliates. The response to IDR #12-084 (received 15 April 1999)
detailed the following payments to SUN KING:

2 EPP was formed to own and operate most of Enron Corporation’s power and pipeline assets in developing
countries.
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27395 249,539 |ETEC - Enron Acct. Rec. — EEG
Power Fuels Corp |

3/6/95 7,000 {EEG (Operator) EEG - Cost of Goods Sold

4/5/95! 7,000 |[EEG EEG -- Cost of Goods Sold

5/3/95 7,000 {EEG EEG -- Cost of Goods Sold
5/26/95 500,000 |[EEG EEG -- Cost of Goods Sold|
6/26/95 250,000 |EEG EEG — Cost of Goods Sold

7/4/95 257,000 |[EEG EEG -- Cost of Goods Sold!

8/4/95 257,000 |{EEG EEG — Cost of Goods Sold

1,534,539

Additionally, Taxpayer’s response reconciled the 1995 SUN KING payments to the monthly
gross receipts of PQPC as follows: 3

Jan. 93 4291 811
Feb. 65 4,188,890 |
Mar/Apr. 9 8,368,244
May 95 4,419,503
June 93 4,498,406
25,767,854 |
6%
1,546,071

Note #2 of the PQPC consolidated financial statements for quarter ended 30 September 993, set
out:

“The prepaid asset of $12 million represents the cost of the buyout of Sun King Trading
Company, Inc. and Centrans International, Sociedad Anonima (“Centrans™) per the
Termination and Release Agreemerit dated August 22, 1995. The cost is being amortized
on a straight -line basis over the remaining life of the project”.

* Taxpayer noted difference between 1995 payments tendered SUN KING and 6% of the monthly gross receipt:
paid PQPC by EMPRESA is due to month-to-month timing differences.
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Taxpayer, responding to Information Document Request #12-074, provided the “Termination

and Release Agreement”. Review of this Agreement, by and between EDC, SUN KING, and
CENTRANS, details the following;

Sun King has assigned Centrans its right to receive “Monthly Payments™ pursuant to
Paragraph 1.D of the EDC/TOP Agreement dated March 12, 1992.

Sun King owes EDC a Note Payable (dated 3/11/93) in the amount of $435,000.

wI

IfEDC pays Centrans (or causes to be paid) U.S. $12,000,000, and cancels the Sun King
Note Payable, then Sun King is willing to release EDC and its affiliates from any and all

obligations to make the Monthly Payments that have accrued or would accrue on or after
1 August 1995,

Sun King nominates the following bank accounts to receive EDC’s $12,000,000
payment:

BARNETT BANK OF SOUTH FLORIDA, Miam|FEDERAL RESERVE BANK, Miami i
For credit to: Duetsch-Suedamerikanische |For credit to: Duetsch-Suedamerikanische
Bank Ag, Miami Agency Bank Ag, Miami Agency ]
Acct. no. 137 694 2752 : Acct. no. 0660 10856 -
For further credit to . For further credit to

Acct. no. 02-693574 Acct. no. 02-693574

Name: Centrans Intemnacional, S.A. {Name: Centrans Intemacional, S.A

PQPC’s 1995 and 1996, Form 1120 reports the $12,000,000 payment to Sun King on the
Schedule L (Balance Sheet) as an Intangible Asset. For 1995 and 1996, PQPC has taken
amortization expense deductions (per IRC section 197) of $333,333 and $800,000, respectively

AT ISSUE:

Since for 1995,

a EEG (Operator) has assumed the obligation to make SUN KING payments.

b. EEG collects monthly, from PQPC, the funds required to make SUN KING

payments by charging PQPC its fuel cost as a reimbursable item under the
Puerto Quetzal O&M Agreement.

EEG pays EPOS (supplier) an monthly expense equal to 6% of the gross receipts
of the Puerto Quetzal power plant. '

Then, the first question is:  Whether or not the 1995 deductions taken by PQPC for funds

transferred to EEG to satisfy the SUN KING obligation are ordinary and necessary
business expenses?
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2. The second question is in reality two (2) questions:

a. Whether the lump sum ($12,000,000) debt termination payment tendered SUN

KING creates an identifiable intangible asset -- a Capital Asset -- for which IRC section
197 allows an amortization deduction? -AND-

b. Whether the 1995 monthly payments tendered SUN KING (if not ordinary and
necessary business expenses) constitute an identifiable intangible asset -- a Capital
Asset - for which IRC section 137 allows an amortization deduction?

LAW & ARGUMENT:

IRC SECTION 162

IRC section 162(a) allows a deduction for all ordinary and necessary expenses paid or incurred
during the taxable year in carrying on any trade or business.

In Lincoln Savings 403 U.S. 352, the Supreme Court determined that, to qualify for deduction
under @ 162(a), "an item must (1) be 'paid or incurred during the taxable year,' (2) be for
‘carrying on any trade or business,' (3) be an 'expense,' (4) be a 'necessary’ expense, and (5) be an
‘ordinary’ expense." -- see Indopco v. Commissioner, 503 U.S. 79.

The words “ordinary and necessary” have been in the law since 1913, but have still not been
precisely defined. The cases and rulings fall into six categories:

unusual and extraordinary payments;

payments against public policy;

fines and penalties; : y
bribes, kickbacks, etc.;

treble damages under antitrust law, and

lobbying expenses. -- see Bittker & Lokken, Federal Taxation of Income. Estates, and
G1ﬁs, 1,20.3 (2d Ed. 1989).

) O R LR

In A. Giuriani & Bro. v. Commissioner, 119 F.2d 852, 41-1 USTC 428, (USCA 9, 1941) the
Circuit Court stated:

It 1s not sufficient compliance with the statute that the expense sought to be deducted 1s an
ordinary or a necessary expense. “in order that such payments may meet the requirements

of the statute, they must be both an ordinary expense and necessary expense.” Lloyd v.
Comnmussioner, 7 Cir., 55 F. 2d 842, 844 3 USTC 873).

In Belser v. Commissioner, 10 TC 1031, the United States Tax Court stated:
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To support the right to a deduction of expenses, the taxpayer should fumnish proof as full
and definite as is reasonably possible. His mere estimate of amounts claimed and opinion
testimony that such amounts are proper business expenses fall short of the full disclosure
of facts which is normally requisite to warrant a finding in his favor.

The significance of ordinary is to distinguish between capital expenditures which must be
amortized if deductible at all and expenditures for current operations of the business. see

Commissioner v. Teller, 383 U.S. at 689, 86 S.Ct. 1120 (1966), quoting Welch v. Helvering,290
U.S. 111, 113,54 S. Ct. 8,9, 78 L. Ed. 212 (1933).

IRC SECTION 263

IRC section 263 of the Code allows no deduction for a capital expenditure -- an "amount paid out

for new buildings or for permanent improvements or betterments made to increase the value of
any property or estate." @ 263(a)(1). '

The primary effect of characterizing a payment as either a business expense or a capital
expenditure concerns the timing of the taxpayer's cost recovery: While business expenses are
currently deductible, a capital expenditure usually is amortized and depreciated over the life of the
relevant asset, or, where no specific asset or useful life can be ascertained, is deducted upon - -
dissolution of the enterprise. See Indopco v. Commissioner 503 U.S. 79.

Courts more frequently have characterized an expenditure as capital in nature because "the
purpose for which the expenditure is made has to do with the corporation's operations and
betterment, sometimes with a continuing capital asset, for the duration of its existence or for the
indefinite future or for a time somewhat longer than the current taxable year." General

Bancshares Corp. v. Commissioner, 326 F.2d at 715. See also Mills Estate, Inc. v.
Commissioner, 206 F.2d 244, 246 (CA2 1953).

IRC SECTION 197

Section 197 was added to the Code by the Omnibus Budget Reconciliation Act of 1993 and
affects taxpayers that acquired intangible property after August 10, 1993, or made a retroactive
election to apply the 1993 law to intangibles acquired after July 25, 1991. Section 197(a) permits
an amortization deduction with respect to the capitalized costs of a "section 197 intangible" that is
acquired by the taxpayer and held in connection with the conduct of a trade or business or for the
production of income. The amount of the deduction is determined by amortizing the adjusted
basis of the intangible ratably over a 15-year period. Section 197(g) of the Code grants authority
to the Secretary of the Treasury to prescribe appropriate regulations.

A "section 197 intangible" includes goodwill, going concemn value, workforce in place,
information base, know-how, customer-and supplier-based intangibles, governmental licenses,
permits, covenants not to compete and other similar arrangements, franchises, trademarks, trade
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names, and contracts for the use of the foregoing assets --defined in Prop Reg. [sections] 1.197-
2(b). ¢

CONCLUSION:

IRC Section 162

Taxpayer has presented documentation to establish that it purchased a Power Sales Agreement
from Texas Olio Power Co., a unit of Houston-based gas pipeline operator and marketer Texas
Ohio Gas. As the front-end developer, TOP assigned its rights in the 15-year Power Sales
Agreement to EDC. The Agreement by and between EDC (assignee) and TOP (assignor) did not

address the existence of a separate contract by and between TOP and the Panamanian corporation
-- Sun King Trading.

As a result of the EDC/TOP Agreement dated 12 March 1992, EDC assumed TOP’s previous
obligation to SUN KING.

Therefore, the question turns on the nature of the services performed by SUN KING for and on
behalf of TOP. Information has been developed that:

1. The services performed by the SUN KING group can be characterized as a “ finder fee”
arrangement.

2. SUN KING is not a formal business group, but instead a group of individuals which
individually, or as a group, represented certain interests of TOP leading up to EMPRESA’s
signature on the 15-year power sales agreement.

As a result, as to the first question before the Government: Whether it is “ordinary” for POPC
to pay a “finders fee”, and take such payment as a current period expense for carrying on the
business of operating an electrical power plant?. The Government takes the position:

While PQPC did not directly pay the 1995 monthly obligation to SUN KING, it directly
provided the funds, and took a current period deductions for all funds so transferred to payor
-- EEG. (billed by EEG to PQPC as reimbursable fees)

¢ Nothing has been presented which suggests this “finders fee™ is'an “ordinary’ expenditure
benefiting only the current (1995) period operations of PQPC’s power plant.

Any benefit attaching to the 1995 monthly SUN KING payments benefits more than just the
current tax period. :

* The propésed regulations were published in the FEDERAL REGISTER on January 16. 1997 (62 Fed. Reg. 2336).
and in the INTERNAL REVENUE BULLETIN on March 31, 1997 (1997-13 LR.B: 12).(1) A public hearing was
held on the regulations on May 15, 1997.
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Taxpayer can argue inheritance of the SUN KING obligation was “necessary” for EDC to
secure the Power Sales Agreement from TOP.

* But, in order for the SUN KING payments to meet the requirements of IRC section 162, they
must be both an ordinary and a necessary expense.

Therefore, any expenditure incurred by PQPC (period 1/1/95 to 8/22/95), to fund the “finders
fee” obligation to SUN KING is disallowed under the authority of IRC section 162.

IRC Section 197:

Given the position that PQPC’s monthly expenses incurred to fund SUN KING payments are
disallowed under IRC 162, the inquiry shifts to taxpayer’s position that the $12,000,000 lump

sum payment releasing EDC (and assignee PQPC) from its obligation to SUN KING is a capital
expenditure creating a “section 197 intangible”.

IRC section 197 and the proposed regulations thereunder do not provide an asset classification
for the expenditure in question. IRC section 197(d)(1)(D) provides “section 197 intangible”

status for any license, permit or right granted by a governmental unit, agency or instrumentality
thereof '

Finder’s fees are not enumerated as capital expenditures qualifying as a “section 197 intangible”,
so a provision for amortization is not provided by IRC section 197(a) for either:

(a) the $12,000,000 lump sum payment, or
(b) the total $1,534,539 in monthly payments tendered SUN KING.

in Summary:

Under the authority of IRC sections 162, 263, and 197, the deductions claimed by PQPC, in tax
years 1995 and 1996, are adjusted, and the disallowed amounts set out on page #1.
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EXHIBIT 8




142

KEPUBLIC OF GUATEMALA
CITY AND DEEPARTMENT OF GUATEMALA

1. BARBARA DE DE WIT,. officially authorized Public
Translator, in atcoxdance With tha laws o0f the¢ Republic of
Guatemala, do heg+tby CERTIFY: to having had before ®me a
docuvent written in Spanish whidh, translated into English
to the heat of gy knowledge and ability, reads as follows:

HUMBER ONE {1). ~In the City of Goatazala, on the thirteenth
day of the wmonth of Janvary, nioeteer handred _and
ninety-two, bYefore me., ALKIBAR ARENALES FPARNER, Notary
Public, personally appeared, asgderty of the firse part, Nr.
ALPONSO RODRIGUEZ ARKER, 47 ye of age, warried, a citizen
of Guatexzia, Electrical Euyin@lr., of thia dcmicile, ¥nawn
toc we, who acts &én behalf a in representation o©f the
entirty EMPRESA ELMCYRICA DR . SOCIEDAD BHEONDQ,
hereinafler sizply ‘tho DPURCHMSER?, jo hie caupacity ac
Chairgan of the &moard of Dimfhtors thereof, which legal
status is provea by his apgoiffent as such, authorized in
this City oa April 1, 1991 by @otary Max Jisénez Oliva and
recorded in the General Comwer . Regigtry of the Republic
of Guatemala onder rugbar 83,0#5, folio 59 of Book 62 of
Auriliarias of Commetce and & authorired to exacute this
documant by remoluotion of the rd oOf Directors of Expresa
Eléctrica de Guatemala, Soci . Anonéma under poOint nunber
Pour of the Minutes of Meeting ber 1712 Aazted January 12,
1992; an@, as party of the s i part, Mr., JUDE PATRICK La

STRAPES {no fuxther surnama}l, years of age, married. a
citizen of the United States®of Amsrica, &n Erecutive,
Aomi¢iled in the County of cBis, Stete of Texas, United
Staters .of Amaric¢a and in asit ${n this Cicy., who
identifies bhimgelf with his Unifféd Starers Passport number ¥-
728,135, appearing on behalf in zeprasantation of the

entity TRXRS-ORIO POWER, IBCE®Y haereinafter called ‘the
SELLER', 4n his capacity as ¢Fresident of the same,
authorized to appear in this action wirsuant to his legal
status proven with tha fizse official copy ©f public geed
number 196, suthorized in Guatemala City oOh December 20,
199} Py Notary Alvaxo Rodrige Castellanos Howell coontaining
the notsarial gecord of the certificate of resslucion
approved py the Board of Directors of TEXAS-OHICG POWER, INC.
held on December 13, 1991, fssued by Mr. Terry L, Moore,
Vice-Prestdent of =8id entily waader cqgual data. with all
proceedings takén according tc law and its pertinent sworn
translation. -~ Xxlso, therxe appears Mr. ALVARC ROURIGO
CASTELLANGS lIOWESLL, 30 years of ace, matried. & citizen of
Guatemala, Attoraey at Law and XNotary, of rhis domicile, who
perfectly speaks, reads and understandeé Spanish an& Engliish,
known to wme &nd who {ntexrvenes hereunder appoliated as
Intapreter by Mr. Jude Patrick La Scrapes (no furthes

Partera de de Wit
TRAOUCTORA JUnLoA
USPARCL- RS S LR ANLREACLS

Eaviicio Bl Frarguic Cieing 64
ToU M40 Laternaia

&Ak
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surname) as he does not speak the Spanish language and only
expresses himself im English. -—-- I attest that the £first

and last of cthe appearing partias are known to me but not so
the second, who icentified hipgel? with thre above—meul ivared

docupant; to having had Defore me the Jocumevntation that
certifies the representation being exsiglsed chat, in wy
opinion and &accorging to  law, arfe sufficicat  foX the
execation af this action, that the appearing parties declire
to be of the general circunstancez sct forth above, and that
both the appearfiug parties «ad their principal zre in full
possession of thelx civil rights and grant the agreeaent
contained under the fallowing &‘.ausea:

FIRST: DACREROUND: MessIs. Agomo Rodricuez Arker and Jude
Patrick La Strapes (no furthergsurname} declare that in view
of the fact that on the ane hEd the Seller wishes and is in
a position to construst, own,koperate, xaintain, and controi
a facility for the Genera on of Electric Powver to be
situated on a Dbarge to berthed in Puerto quetzal,
Department of Escuintla, G&Ritesala with an  approzimate
noginal geperation capacit of one nundred  thousand
{100,000) kilowntts with th rpose of selling Power amd
Elec¢tric Enerdy to the BPur ar; and, on the othex hand,
the Purchaser wishes to asqfnire the Power and RBlectric
Energy produced by the SelfEr to then sell it to third
parties, and the appearing pfxies utw wish tc £orsmalize the
agreement contained under theNollowing clausex:

SECOND: DEFANITIQNS: The Le
singular or plural, will ha

when the f£irgt letters are
wits

getined horsunder., be they

the weaning given herxcunder,

ressed in capital letters, to

-

a) "Agreemant® shall megn the puschaze sale agreenent
contained thereunder, itec amendnents, changec ant
additions, together with its annexes, appendires,
and other Jdocuments zeferred according to the
agreenant hereunder. .

b) *Pacility” shall mear the facilities that wake ap
the power ¢eneration facilirty itseld and oOther
facilities ap to the Point of Delivery, inclvdieg
al} transforpers, all aceording to speuificaiions
and shal) be constructed and ogerated by the Seller.

<) “Commercial Operatios® shall mean the wmomapt the
Pacility shall generate Power ond Blectric Energy
according to the terms hercunder, once the inittal
test and been made and che 24-hour power test hae
een cotabliched referred to ir Clause Three hereof,
of which & Joint written record will be drawn up
sigred by a representative of each Party.

Rarhora da de Wit é,/" |
TRADUCTIORA RIRADA & '
SSPARC LG AL EMAXFIANCES

Edticio €7 Tiangyie Oticiaa 64
Tel. X487y Gunteaata
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*Contract Electric Capacity or Capacity or Contract
Power or Power™ shall xean <¢lectric capacity or
pomicr chat eho Sallar shall supply and xaXxe
availsable to0 the Purchaser and that the Parchaser
shzll acgquire pursuant to this Agreeeent.

“Electria Energy” shall mean and refer to electric
energy generated by the Facility and =20)d tQ the
purchaser according to the torms hereunder.

“prcess Power oI Bxcess Plectxic Capecity” shall
pean anld refer to powerf or electric capacity
generated by the Pacility ofdt is dolivered ana sold
to the Purchaser {n aceor e with this Agreenent
acd that 4s 1in .excess og the Contract Blectric
Capacity or Power. - .

apinsncier™ shall wean and@refer to any individual
or entity lendilng money of gproviding cqaity for the
construction or operation "of the racility. or ahy
individual or entity proviffghg fuods to refipance of
acquire such credits or eqigdyy

“¥R, EKw or XwW" shzll nddn one kilowstt or one
thousand watts (1000 ua:n@ of elsctricity, power
measuring anit.

"k, KwH or kwh" shall gan ore kilowatt-hour of
electricity, electric erer neasuring unit.

“Month™ shall mean one calgddar month.

“0ff-gite Facilities" shajg wean and refes Lo the

equipment to be supplied installed by the Seller
outside its owo barge holdag the FTacility aund to be
uged in connection with Facility, thnis cquipment

connactions for 2 ter tresinent plant,
elecexicity, steax, «wa water, potable water,
aanitary sewer and oily water, the water plants
thexsalves and others.

“party ©Or Paurtiea” ehzll =moan the entitier directly
connected with this Agreesent, €0 wit: Emprese
Electrica de Guatamala, Sociedad Anonima, Texas=Ohioc
Puwer, Inc. .

*Power” “shall =mean the Contract Capacity amd
Electric Energy available to the Purchaser hereunder
and for an avatlanility program dusing a specified
period of time.

“Project” shall mean amd refer to the entire works
contemplaced hereunder, including, without
limitation, design, adquisition, enginecring  ane

including, without 11:§ations. the following:

_construcrion o©f the barge, the Qff-gite and poOwss

generation facilities, &g well as jts transyort and
berthidg tn £uerto Querzal, Depsrtmant of Racuintla,
and its connection to thea Delivery Point, Leing fitc

for coparation pursuant to this ARgreement. g
Bartara de de Wit 2 L Z/\

TRADUCTORA JURADA
EEPLROL-TRELES-AL ST RRANCTS

Gaificks T Trnguiv Oficiay B¢
Tol, N4AYO L e mne

Iy
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R) “Dalivery Point™ shall mean zand refexr to the point
in the proximity of the PFacility, 1located at 3
distance of no Less than one hundred meterls of the
€ame ndr roXe than ore thousarnd meters, 1n which the
Seller shall install and Ratntain oOne Or ROXe
trzansformers acceptadble to the Purchaser, to coaasct
the 230 &V Ddusbar trom the sabstation to chea
Purchaser's net to receive the Powey to be sold at
230 Rv, 60 Br. by maans of 3 delta-wye conaection or
any other astalbiliszhed by putual agreamseht.

o) "Place or Site* shall eean and refer to the berth ia

which the Darge shall 1lle, together with all

dasueeedts znd compleme ry appuartenandes nNeeesSsary
for the establishrenta= and loculization of the

Pacility amd the Off-cife ¥acilitiee, including the
required land area.

p} The eXpression “Make Avallable” shall mean amd refex
to the fact that the ility will be in capz=eity to
deliver 2oMWer at the Delvery Point. '

q) "Year” shall mean calendir year.

r) “Capacity Factor"® isx @the index resultiag froe
dividing the nmeasnred®porer in one =onth by the
Contyract Power, multipijdese by the numlex of hours in
that month. '

s) “Operation Conmissige™ are the Parties’
representatives  engag 1 carxying oat tho

&peration under contrac

TEIRD: SALY DECLARATION AXG#toaEikx RNXD FLECTRYC ENERSGY
DETERMIEATION OBJECT OF TEE BA Mr. Jude Patric LaStrapes
(no further sutname) #Haclsres hat the Sellex hetedy sells
to the Purchasnoer Coniracet Pa ' within the raage of 90,000
to 110,000 XW and the corresffnding Electric Enexgy to be
supplied £from the Pacility. . Seller shall make availadle
end dalivar co the Puxchased &t the Delivexy Point the
indicated Capacity and EBlectric Energy, no Jlater than
December i, 1992, Tho Seller nay advance the dJdate of
delivery of Capacity and Plectrie Bnexgy, hut shall in any
case notify the Purchasér in writing with 6o lcss than 60
days in advaence regarding the estimated delivsry date. In
no event will 4t be required that the Seller delivexs or
makes availadble capacity and eneiyy above the odnrtraer raange
mentioned adbove unless both Parcies agree oa the subject;
however, the Parchaser shall have praferential right of
acQuisition on any availabllity in excess, Both eactual
Capacity and Electric Energy available por yaaur, within the
established raage, shall bte previously dstermined at the
beginning of each year of the ters hereof by weans of 2

€

Barbara de de Wit '
TRADUCTORA JURADA “J/ L

ESFARCTANEL £S-ALEEANF LTS
Eicto € Tramgdde ORctig 64
Tel 294479 -Geymamate
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continuaus 24-hour operation test, the perforpance of which
will be =measured at the Delivery Point. Both  Parties
¢l2arly agiee that the Purchaser shall be orligared to
accept and pay the entiye Power dalivered by the Seller
duriag the mentioned 24 hour test. The Capucity and Bxcesce
Capacity gencrated during soch test will not be billed [
the Seller, and the Electric Enexgy deliverad by the Seller
during trhis 24-hour test period will be charged by the
Seller and paid by the Purchaser at a price of FIVE PpOIRT
FIVE DOLLAR CENWYS OF THE UNITEDNSTATES OF AMERICA (US$0.055)
per KwH. The payment obligat of Erxaess Capacity fixed
for the event of the mentioned =msual test Js established as
an exceprion, 28 in no case sh#fl there be an okligyation o
supply or to acquice Capacity fB Excess at 110,000 KW. The
KW Capacity level rendered tle the test shall be the KW
Capacity level that Bonthiy ¢t Puichaser shall pay to the
Sellet during the¢ next fol ing year of 1life of the
contract at the rate fixed fier the purpase by the Price
Clause hereunder, with tLhe vofintions eat forth in Clause
Eight herecof in connection wi Penalties: the KW Capacity
level veferred to shall Le Ghderstood as the resulr of

dividing the Electric Pnsrgy arured fin the 24-hour tesgt
pericod by 26 hours.

POURTR: PRICE. The price hefunier includes a charge for
Contract Power and a chbege for Electrice Enarqgy.
Exceptionally, when allowed eunder, thexo shall be a
charge of Excesa Capacity, thibrice of which #£ll be équal
Lo the Contract Electric Cafcity or fower. The price
payable £or Contract Power is dxed in DOLLARS OF THE UNITED
SATES OF AMERICA per KW per Shonth and is ocarned by the
Seller and owed by the Purcha <y «f tha f£iroz 43y of the
teer heareof. The prices (X effect -for each year of

operation during the fifteen years of the term hereof are,
respectively:

US $17.00 pexr kw per month for the first year;
US $17.51 per kw per moath for the second year:
Us $18.04 per kw per month for the third year:
US £18.59 per kw per sonth for the fourth year;
US £19.1S per kw per month for the f£ifth year;
US $19.73 per kw per month for the sizth year;
US $20.32 per kw par month for the meveath year;
US $20.94 por kw per month for the elghth yesr;
UE $21.57 per kw per month for the winth year;
US $22.22 per kw par month for the tenth year:
US $22.89 per kw per month for the eleventh year:
US $23.58 per kw per month for the twelfth vear;and
Us $22.78 per kv per month for each of the three
lagt years of the terr of this agreewment.

Barbera da de Wit '
TRAQUCTORA JURADS & L
BP0 G1 ES - SMARTRANTES ‘

Ediicio El Hianguls Ofickns 64
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The Yate for Electrie Energy will be US£0.035 per KWH for
the entire terx herecof; however, it shall be subject to
variations in the fullowing ¢onditions:

a)

b)

Said gprice will {ncrease or decrease one percent
{13} I1or each one perecent ({1l%) eariaticn in the
average xediur sonthly fuel price used as Teferernca
for this agreament with resSpect to its base price.
Said fuwel is called “Low Suiphur Residual Puel 0i1°
in its species New York cargo, one percent (1) wax
2s reporzed in Piat Gllgram Price Repdrt
mblished by MacGraw-gi Inc., and the base price
mentioned above is theew Five-Day Rollluy Averaye®
{five—day contiouous uxvelPge) which appeared i1n said
publication on Deceéaber 1991 as reference for che

above mentioned fuul_ozlc = .
[

Ihe price variation wi& e adjusted on the, fixst
day of each calendar th and w«will ba applicahble
for the wonth in whicheklhe zdjustment is =made. The
Parties agree that 2l h the prica payable for
Contract Powser and ectric Roergy has been
established in DollargQgof the United States of
Amgrica, the Purchess y pay the equivalent in
Quetzales &t the xote exchange prevailing in the
narket on the day thgypertine inv ‘
according to the rule ¢ system of currency exchange
ayreed upon by both PRM les herewdar. As no taxes
or custom duties resuld froe the uoneuwption and/
or importation of sai luid have ‘oen fncluded n
any of the szle pr . for Coimzact Power and
ElectXi<¢ Energy refq t¢ Therecndexr, it is
expressly agreed betw the contracting Parties
that the Purchaset shall be exclusively obligated to
pay any tax. coptrivuation and/or cusiom ddties oY
irport custor dukies caused exclusively and solely
2% a conzequence of the consustption and/or encering
the Electric Energy object herc¢of into the territory
of the Republic of Guatemala. As this obligation of
the Puarchaser will be in effect during the entire
term hereof, it iuv underctood that any inugease in
taxas, contributions or ¢uston duties that axe__i.fz
effect today for the coneumption and/or importation
of Eleutsic Energy in Cuztemala, or the creation of
any new tax, contribution or jimport custom duty ZZox
the samc generating facts, shall also Le covered

aod  paxld tor by the Purchasing entity. Therefore,
it is undarstood &nd so0 agresd that the Teller, in
determining the prices establizhed hereunder, hés

Bartare de de Wit
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taken into account that it is the Seller that shall
pay ahy Lax,” duty, contribaticn or assesskent
directly or inCirectly originating Iros ehig
mirchase and sale agreemenl, which includes thoge o?
its awin oparation ang tuactioning, &s well as fuql
consumprion, except, as weationed 2bove. thasa
appertaining to the consarption andfor importation
of Electrie Energy  itself. Consequently, ao
surcharges derived from taxes, Aduaties. contxibutions
Or assessments, or its increases, can be transferred
to che Puxchaser, alleging ' not having taken thep
INEo sceount g

FIFTH: MEASURRNXETS. -~ Tne Sel.gx shall install, operate and
maintain ar itg expenste and in <harge of the nmesasuvemsnt
devices as appropriate o acqPrately -®easure the Coutyact
Power and Energy delivered toQrhe Purchaser. Said devices
shall neasure as acecurately to be in agreement with
genecrally accepted Principles wma stwudards for this Type Of
service, and its seasuremedfg 6hall be the basis for
determining the  Purchazer: payments to the Selley

hereunaer. Each meuasurewneant ice provided for under this
Agreement shall be of standar anuiactese acceptable to the
Purchaser and shall be 20cat necar &8 practicable to the
POint uf Delivery oa the hi aitage &ide. The Purchaser

reserves the right to instell @or its account duplicates of
$he measurment devices thatQ)it deese necesgary at the
Oelivery Point., Stid mextuyre t devices shall continuously
1eC0rd the variables measureled In any case, thae Purchaser
shall have free accass at Teasonadle Nours to inspect
the  wmoasuramwat devices, a alsc may idnspect charts,
graptis, measurecent logs and @eporzs and test qata dquring
norsal business hours. &'

SIXTH: CALIBRATION ARD ADJUSTMENT. The Seller shall
periordfcally, at intetvals of six sonths, <¢alidbrace ans
adjust all nmeasurement devices ueing methods with an
AwWCuracy of one percear (12). Thiz ecalidbrating anhall be
effected with the attendance of at least one rapresentative
of the Operation Commission of che Parchasers In the event
thae 2 pediuvd of ineccurate regictry can be determined, tue
readings ©f such device snall be corrected, and the
corrected readings shall be used as a basis for Qeterxining
the deliveriee of Pawar and tha difference of Electric
Energy used during ethe gericd of inacoorate Yegisery. when
the period of inecoutatg Yegistry canndt ke doturmined it
ghall be assuwed to squal one~half of the period batween the
correction date. of the Qeviue that wac regleraring
inaccurately and the next prior calibdration ar ad jus upent
made to zoeh device. [f the wmeasuremnent device snall be
found €& have regizterxred fnaceuratoly less than the apove
specified percuntages, then there shall be no new Biiling
for the difference.
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SEVERTHE: BYLXAKG AND PAYTMERT. The Sellex sball sublwmit
soathly invoices for Contract Power and Blectric Energy sold
during the xonth prior to that of the invoice, bosed om
ronthly amounts dJdelivered ard agreed upon prices. The
inveice shall expresc saparately the amount of Electric
Erergy and Coatract Powar being invoiced. The Purchaser
shall review the invoice, and once accepted ik shall be puja
as follows:

the liact day ¢f the fifget week of the ¥omth. 10t of
the awmount for Capaci and 5% of the axvunt for
Rleetric Energy; 3]

the last day of the WOk Of the MOLTL, 283 of
the asount for capaci‘@r and 188 of the amount for
Electric Enerqgy;

the lasi day of the tErd. woeX of the amenth, 40% of
the awocent for Capacl®y asd 30% of the amovat for
Blecixic Energy; aod m

the lzgt day of zhe t: week of the wmonth, 25% of
the awtunt for Capac acd 508 of the amount far
Flectxic Enexgy.

Any default in payment bey the payrent days established
hereandar shall earn interestfdn the amount not paid on time
at an anMIal rate of 2.5% a the prime rate in the URITEO
STATES OF AMERICA as publish in the Wszll Street Journal
from time to time bdut peve n excess of that sllowed by
law. It is undaerstood that Sty is paid in advance &nd
Electric Enerdy in arrearspl theretore, during the figs:
month of operation there shif¥ only be advance payrent for
Capacity of cthat month pavighie weekly, as wmentioned, and
then the ncthod of full pay¥ont set forth shall start to
operate in the second month, thus the portion corresponding
to Capacity will refer to the month being billed, and that
of Electric FBmergy will refer ro the consumptieon In the
inmadiately precediag month.

EIGHTIH: PENALYY, ~ If for any cause other than that of ferc..
majeure, the Seéller stops the supply of Contract Power in
the ranges ¢stablished hercunder and supplies the same ucdes
75t of the capacity resulting from the test, in the
understanding that szid capacity ghall not be. consideréd (n
excuss of one hundred and ten thougand KW (110,000 KW}, then
the Concrace Fowmer shall be affectsd by the Capacity Factor
o deterrine 2 Ybilliag capacity. If the condition of
supplying powar Xelow seventy-five peroent (753) of capacity
teaaleing  from  the test continues for thres consecutive
ronthe, 2 new 24-hour measurxement test Will kw acede in ordac
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to esilablish a new amount of Contract Power, which will
regulate the next following billing until a nex méasurepent
is regQuestad, which cannot be before = Month hae wlapaed
since the prior measurement test. Moreover, 1f the Sellex
should supply energy below 501 cagacity, the seme understood
as  the recult upon Aividing the energy weasured 4in the
ponthly period by the product of the aumber of acnthly hours
and the Contract Power, then the Seller shall &iscount the
diffarence betwoen tha aversqe fuel cost incurred 4into by
the Purchaser to operate  its plants asd the cost of
purchaecing froxm the Seller the i thzt the Seller has not
supplied Dbelow the 50% estaffished Thercinabove. This
discounted differantiazl msy Ye resooursed if the Selier irp

the subse¢quent months supplies r te the Purchazer above
the 753 ©f the continuaus aver 0of power consumption in
W prior 12 xonths, provided ¢ oowel used to reach such
average .-Aoes not exdcsed 110,000 for the number of hours

in that moath, if end when thidggrethod does pot represent
for the Purchaser a ¢ost iocRese ie  the purchace oY
production of energy in its otRr .plantz. In the event
that the Purchasar «hauld no 1 r require power for the
S0% and shoulé do so below thaploapacity percentaga, this
being understood as explained. ve, then the Purchager
shall always pay the diffetencdlbetween what it actually
ustd and that 53t €ixed as para ar. Mis penslty anocunt
¢én be returned to the Purchasergsf it later consuxes power

in excess of 7S% of the averag ixa¢ for the recovery in
the cara of the Seller. ’

the reciprocal obligation in &fase to cell and purchase
Contract Power in the terms agre¥f upon is of FIFTEEN years
as of the date that bhoth ¥Parties sige the pertinent record

certifying the inception of the Cemmereial Operation of the
Pacility.

RIRTY: 7ERM. The term of this %reenem; that incorporates

TENTH: BOMD ANIr REIMBURSABLE ADVANCE. The Purchaser shall
turnish a pond tO Cover its commitment ¢o puXehase the
Contract Capacity for the amcunt of US$51,043,200 on betalf
of the Seller as of the date hereof until Decemder 1, 1992.
The amount of the bood was astablished in said amouns as
partial counterpart of the ifivestmente the Seller will make
in this project. The Purchaser ghall do avery reasonable
cfforts o obtain said bond tefore Janwary 31, 1992, which
shall e {esued by an institutjon acceptable to the S2ller.
Therefore, the Seller shall &0 what ix reasonably possible
to cooperate with rhe Purchaser to obtain sa2id bond, It is
clearly agreed that the obtentior or tais guacantee €

Barbera de de Wit
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subject to thit stipulated hereinafter in Clanse Thirty-Two,
and that it {3 2 Dond that does nct imply &he dJdirect
enc¢upbrance of tha Parchaser's assets. The cost of the
preriun of the dond will ipitizaliy pe peié ©y the Paschaser
for the account and to the cost of the Salier. Once the
Commercial Operzation has started, after the following tlisee
days, the Purchaser sazil delfvar to the Seller the
additicnal amount of nmoney that added to the premims and
other expdnses of furnishing the ond are in the cggregare
of US 7,250,000, wWhich aggregate wmount zhall be of the
nature of 2 reimbursable deposigsthat shall be returned by
the SelleY t¢ the Purchaser b%;eams of ten semestral and
consecutive amortirstions, of S8755,000  aach, to be
commenced off the last work day i the seventh year of the
terst hexeof and the last paywe to b made on the first
semadter of the twel fth contrac ezr. In addition, within
those thrsee dayz of inskiction t@lt.hc Cosmercial Operation,

the Purchaser shall have opemsesan irravoeedble Letter of
Cradit, effettive tor 90 days ame aurosatically renewable ‘at

B

the Seller, !or the estmated :
Quetzales tO e inwiced by thddSeller accord:.nq tO POWeT
Digpaten Schedule prepared Yy tHE Puxchaser. The letter of
credit shall be eaforceabls 36

the tifth day followirg
the expiry CL the lasc day on wWRyh the Purchaser wust make

its monthly paymeats for the purghase of Contract Power and
£lectric Enerqy. Tne bond estzfgished hereunder furnisbed
by the vurchases =liall be canceXPed upon complotion of the
delivery of the US $7,25C,000 refs

gbursable Jeposik ana upan
the Letter of Cradit being open grering the above mantioned
roathly conzumption.

o -

©

PLEVERTE: OBLIGATION OF 7THE PARTIES. OBLIGATION8 OF TRE

£BLLER. 2msng  those mentioned Thereunder and  those

estadblished by law, the Seller shall:

a) Construct and operate the Facility. the Off-site
Pacilities aud the Point of Delivery accordirng. the
necessarly spactfications for the adequate
performrance hareundex.

b) Make available to tha Fur¢haser Contract Capacity idn

the cange of 90,000 to 110,000 KW and Elactric
Beerqy at 230 KV and 69 Herxtz.

¢) Make the delivery [ the Power and Capacity
renticned on or before Deg¢emder 3, 1992, v )
a) Maintain permanent supply of FPoweX. and Capacity

wsaticned othav than interruptious $£0r faintensnce

{
/ L.% Barimrg de de Wet
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or repuirs previcusly agresd npmynr with -the Purchaser
and subject to a coordicated digpatch schedule
between the Empresa Electrica, S.A.  aad the
Instituto Nacional de Electricacidn =INDE-~.
Install, <cparate and gaaliptzin the RreasuZegent
devices with the fteatures indicated hsreunder, which
311 be instslled a2 the s5ide of the bigh voltage
output of the transformers to be installed.
Allow the officers and appointed personnel of the
Purchaser to muke checks and inspections dJdzexned
convenient to the wentiongd measufement devices, 28
well as af the c¢harts. t@Rles, logs and wmeasurement
reroxds Kept by the Galle
Notify in writing-at leax@g GO days in «dvance of the
date of inception of thdecowmercial operation, anmd
of the first delivery of=Capacity 4nd Power under
cUQlcack.
Return the advance receisd by the Purchaser in the
nanner sét forth hcreun@r, or befora, if for -"-ml
rcason the cupply of CEhkeruct Capacity and Pawer
would be discontinued. In tais last c¢ase, the
reimbursunent shall be e@Pected in one payrent to be
nzde within rhe three niths after the supply of
Contract Capacity and PQger have stopped, and while
s3id reiwbursement has nfE been effected, the Seller
cannot withdraw the FaciiNties from Site.

Furnish the insurance coWdrages mentioned hetreunders.
t\__\

OBLIGATIORS OF TEE PURSBASER. ®in 2ddition to the other
obligations that according to t dgreexent ané the law may
apperzain ta {t, the Purchaser X1

a)

b)

c)

d}

Purehaxe and pay for thgplontiact Capacily znd Power
ag et forth hereunder. :
Teke its ¢nergy transeiszion lines to the
interconnection poiat &t the Delivery DPointk.
property ¢f the Seller, and interconnect the sane in
cosrdination with the Seller, in order to allow the
Same to <omply with ite delivery odligation.’

Provide all conments, certificates, opinioas o
similar reports, that mdy be reasonably required by
any eatity providing <£inancing £or the Sellerx's
project. - '

Give to the Seller a monthly report ¢ontaining:

i the energy requirements €or the following ctwo
monthe jin the dezail reazsonedbly requested by
the Sellaxr: and

1i1) intormation rega:ding any 4mpcr=anc facter that
might affect the facilities' opsrations.

/ Hurtora de de Wit
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e Open  =n  irrevocable Lotier of Credit for the
estimated awount or the average o0f <he monthly
“oncumpriorn of Capacity and Erergv, automatically
Iepewable month by noath during the entixe term
hereof to Juialiantee payment for sasid consurption,

£) Furnish the insurance coverzges xentioned hereunder.

THELFYH:  YRSTORANCE. During the terx horeof and frae the
tive the Facflity is in place, each of the Parties witl
obtain and maintain in etfect & general civil lisbiligy
insurance, inclwding a contractold Yisbility coverage. The
caoverage  shall  §nclnde the rties' directorg, thelr
officars, asgents and employees &¢ at snuy iime night bo
lavolved in the operation of e Pacilirty, the Off-site
Pacilities or the Delivery PointjgSor that at any time are to
be preseate in the place whese @he Fucility 16 to operata .
with a coxbined single limit offSnot 1es¢ than TEN MILLIOK
USITED STATES OF AMZRICA £ {08810,000,000} for each
aceident or wecusrrence.  Each ¥ty chall previde that ‘the
ather Party be namead as an PP tiaoul insured wnder any
ingurance coverage related o is project. The parties
shall alse maintain in forece amn 1-xigk property insuraace,
naming the Sellet amd the Purce er as additionally {nsuzed
vhere their respective interestogsaxy appear. Thic insuranca
will oover the totsz replacer@nt  2ost of &1 real arg
rersonal property forning par £ the Facility, Off-site
Facilities and the Delivery Poi in the case of the Seller,
and of the Purchaser, jts prdPertiegs. In the event the
Facility, the Off-site Pacilides or the Delivery Poiut
shouwld sustain any damage tha ight hinder the Seller to
comply  with {ts obligationsﬁereunder, and that the

feasonable cost. in the opini . Ot the Selier, io repair
such damage te a point of reco itioning the damaged assets
for the Seller to continuve its performance hereunder should
not be in excess cr ys 10,000,000, «ud should there b no
Financler to clain the benefits ©f an ingurance indemoity,
then the Sellexr shall 3pply the insuracce bonesivs received
to make the repaix. Otherwise, the Sallar at itn discretion
mAy decide to terpinste thiz Agreement by notifying the
Purchaser, in which case it shall return the advance
leveived as indicated hereundar, and aftar that it may apply
or dispose of the beuafits Paid by the insurance as dceped
convenient. Other than in the conditiens eatablished above,
it will not necossarily be required of the Seller t¢ repair,
rehabilitate, dernolish, reconstruct or replace the Pacifity,
Gif-site Facilitiee, or the Delivery Point whern one or more
of thea have been damaged. Ia additlon, eacnh Percy ghall:

. Gart g, de de Wie
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8} furnizh a certificate of insurance to thae other Party,
WRich certificate shall provide tha: such insurabce shall
Aot be terzinated noc expiye eXcept on 3C Says prior written
motice to the other Party; and D) maintain such insurance in
effect for the terz of this Agrecment. -- Al) insurance
shall pravide that the insurer waives azll right toc mnutaal
subrogation.

THIRTEEQTR: LIABILITY AND INCEMNIPICAYICN. Subject to tha
limitations &stablished in the next clause hereunder and €O
the provisions of this Agreement specifying damnfues
hereunder, to the maxigur exte permitted by law, each
Party shall cross cefend, corois exnify, and hold harmless
the other Party, 1&& parent an «ffiliated companias, ang
those with whow it may be associfded 2t a joint venturer or
<O-lecsae, and the directors, en oyces amd ‘agents ©f any of
the foleyUiiyg, Lrom and sgain .ary ofe, damage, clnim,
guit, £fine, liazbildiey, . jud t aad eaxpense incloging
attorneys’ faees and other cost £ litigatione arising owt
of iajury, Geath or disease of reons, incleding, Wut' not
limited to, employecs of those §Beitius mentioned above and
their respective subsidiaries their subcontxacteors, of
Qanrger to or loss of property. luding, but not limited ¢o
property of the eatéties pptioned above and their
respective  subaidiaries  or g&eir- subgontraztore, or

poliution resulting therefro incidental to6  or in
coanection with the operation &&r the psrfcrmance of chis
Agreement., eoxcept to the exte that the injury. dJdisease,
death ot Qdamage is caused by : gross npegligence L the
entity otherwise indemnified. !$he “otner Party shell have
the right, but not the duty, - participate in the Sdefense
of any suth claim or suit wit < any obtligations herecnder.
Anv Party shail, ae soon az gorecticable after Tece iving
notice of any suit brought agairet ¢, deliver to the other
Party €ull part{euvlarg wiehin itsg knowledge thereaf and
shall seuder &ll reasonable aupictancve requested by any
Party in the defense of such suit. - The cbligations,
icdomaitie= and lizbilities 2ssumed by the Farties hereunder
sball not ba limited By any Yimils on insusance ‘contained
within this Agreement. .

POURTRENTH:  LIMYITATION OF LIARILITY. Notwithstanding any
other provicsicas of this Agreemetit {0 the coantrary, in no
event shall the aggregate liability of the Seller to the
purchaser and vice versa on all claiss of any Kind, exqapt
to the extent that any claizs are paic by iasuvrance and the
insarance carrier $s not Teguizred o be reigbursed by the
Seller, whether based on antract, iodennity, warranty,
guarantee, tort, grrict liapility it uitherwire, and whother

: furtary de de U5y
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arising prior <xo, during, or after the term of this
Agreement fox 21l losees and damages connected with,
invident to or aripina ocut Sf thuis Agreemsnt, or from any
Other cause wharsoever, exceed the total of us$1aQ, 900, 000.

PIPTEPRYTS - FONCE  HMAJIRURE. YNelther Party shali be
considered to be in defanlt in the perforpance of any of its
obligations under this Agreexent, when and to the extend
failure of performesnce shall be due to Force Nadeure. for
the purpose, the term force mefenre snall Y& undersiood asg
any cavse beyond the rozgorabl ontrol of the Party failing
to perfors, including, but nff linited, causes auch as
flood, earthquake, storm, d“ﬁ storm, Qighcening, fire,
epidealc, war, explosion, riot a3y pestilence, holocaust, net
of public enemxy. act of civil & wilitary asuthority, civil
disturbance cor aisobience, Lor ox paterial shortage,
sabotage, restrxint by court rder or order of puablic
avthority, action or non-acticsg by or inabiliey to obtain
the necessary authorixationg or spprovals from ' any
governmental agency or aathoridfg, equimpent or elactricity,
failure or breakdown of facilis®e and/or 2quipment from any
cther ¢ause /Ot liceed above, ovidad fajlure or dbreakdown
of the facilities and/or equ nt is not cavsed by tbe
tailure to operate and main®in suex facilities and/or

egquipmeat in agcordance with engineering and cperating
practices. The Party rendegpd ouanable ¢o f£ulfill its
obligations under this agreeffat by reason of a force
majeure shall give prompt writ notice of such fact to the
other rarty amd shall exercisaf@ue diligence to rexove such
inability. Provided, however, t nothing contained herein
shall be¢ coanstrued s0 as to uixe a Party to settle sny

strike or labor dispute in whi it may be thvolved. 1In the
event of 2 sugpansion of a Farty's obligqation for the above
mentioned causes, the tera shall be extended for the period
of suspension. Such extensions stall, howevely, be limitad
to two months per year in the aggregate, :

SIXTLENTH: MODXFYCATION. = The Seller's construction of the
Pacility amd performance under this Agreelent in connecction
with the delivary of Capacity umd Power, is contingent upon
the Seller obtaining the necocsary firancing aeceptable to
Seller. The mentioned €inanciag, &5 well a=z the permits to
ba oltained by the Seller, may require some <hanges to the
rrovisions of this Agreement and, therxefore, the Parties
agree and as of now accept to carry oot said changes te the
extent  that the same be reasonably dcceptadlie o both
Parties. The <zame prianciple will be applicable to any
Fequirements inposed by the governwent of tha United Stotes
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in telacicon to  obtaining fioancing, and &3 otherasa
required by the project odbject of this Agreskent.
Notwithistanding the above, such changes caionct be made¢ for
the obove meationed roasonz affecting the Tevw af this
Agreezent znd the Capecity and Power to Dbe deliveved by the
Seller and acquired by the Porchsaser.

SEVENTEENTH « BOR-DPDICRETON TO PURLIC T8E OF FACIEITIES.
the Parties acknowledge and certify that the Sellec has o
intention of being or =acting as a2 regulated public service
entity sn@ that the execution hgreot doss not coxproRlise the
Facilities in this gsense, thu@ the relatioa between the
Partieg shxll be fraxed as a ¢ rcial relation Between the
seee, conditioned to private c%rcial law. In tnis sanse,
the Purchaser accepts that its Keights to acquire Power froo
the Seller, according to the arovisiom. hereof, are anly
ander the terws set forth in t¥e sawe. Conmequently. it is
set forth that the Seller shalilBrol dedicate, DOT dedicates
haraunder, any part oOf its fasmiitizs OF eervicos rendared
parsuant o ehiz Agieemcol L public use, 3nc thesatore,
such sesrvice  shall  cease o the same Ie&SOLS cf
temmination ~f thie Agreesent. Kostwithstanding the above,
3t i3 & Yelevant wmattey in thddperiormancs hereof that the
Seller supplies Contract Cagac and Poswer permanently and
reliably, zubjecting itself tgRopsrate accecrding to powel

dicpateh Rohedrles to be pr red or subaitted by the
Purchaser. '

FIGRPENTS: OPTION TO PURCHSEE ADDITIORAL CARPACLTY RND
PHERGY. At uny time. during G texm hereof, the Purchasers
shall have preferential right ¥ acquire any excess Cspacity
and Energy that the Seller  in a position O deliver,
«hich will De paid =2t cstp‘é’i:bed prices heguundes for
Contract Capacity.

RINETEENIM:  PUBLICYTY. deithes Party shall publish 2any
paterial of prorotionil natare oT prese roleasyes, written,
proadcasted or televised in connestion ¥ith this Agreexent
or Lhe Pacilities whitheur the prior writtan approval of the
other Party. However, this does ot snclude the fParties”
right to report trathfully on the scbject in the event of

intezvicws o¥ prees raporte that mnake it raezgonably
conveniant Or necessary. ' :

TECTPTETR - LISHILITIES AND OSLIGATIONS OF PIRARCIERS.
Zxcept 35 provided hevrelrn. the Purchazey shall only & X o]
jt that the 8&ller complisa with all of its coatracteal
obligationhz a«coxding 1o the sawme, Qemanding it ivectly 02
che Geller, unless. .in the event ©f defzwlc uf paymenc Oy

/ . ervare, de de Wit
‘(’ TRAGUCTERA nREQA
» ESEARCL OGBS BRI FEANLES
; £atlicky E1 Tikvgeke Cicine €4

Tel 314479-Critemuise
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the Seller to its financiers, one or geveral figanciexs have
teken posseswicn of the Facilities. 1In ne case ghall the
tinanciers. be  liadle bHefore the #wurchésar for unincured
zpounts, exc¢ept ta be within the ligits of suvdn financiers
interest and rights.  The Seller zhell nmotify the Purchaser
foithailh 0of the ocsmes &nd addreeecee <©f 311 finmxncters. The
Purchacer shall not terairate thisz Agreement in the ewvent ¢f
treach until three 8ays of advance notice have Deen given ¢
said bxedch to ¢ush Fiwancfer, and the Jurchasel accepts to
immediately notify all Pinanciers of $aid breach. Should
the Purchaser oot glve notica, the Puarcdhager 3hall not be
liable for danages bdnd losseekko nO Financiexr as & result of
not giving such notice, i the terminacion hereof with
vespect to said Pinanciers s@.l tet be effactive until csaig
aotice has been given. nctice. is given to the
Financlers, the Purchaser s net terminate this Agreepeunt
2s a congequence of said brfich {f within a pericd of tes
working davs each Financier bg® either |

Vg

&) cured the default if@it can be corrected with the
paywent or disbursea of money; or

®) 1f the rinancier & not <lect te <cure it by the
p2yment or expindait of worey, or if the Dhreach
¢annot thereby be <, caused thé initiation of
and iz dildgently suing Loreclorkure proceadings
or proceadingz to <i the Pinancier possession of

the Facility.

If a Firaacier 3is prohibig

& Ly any process or injunction
issued by any Court or by ¢

on of any action by any court
having jarisdiction of ‘ bankruptey oY insolvency
proceeding iavclving the TEr Of by @an avtopatice stay
theteunder from commencing opprrosecuting action to give the
Financier pousession of R Facility, the time specifted
above for commencing or proscesuring such action shall be
extended for the period of such pronirition. - In any case,
if the procesdinge {nit{ated by the Pinanciers or third
party against the Seller woOUld result in or Smplicated that
during prosecution the TPacitities suspend operafion, the
Purchaser, with the approval of the 8eller, may operate
itselt che Faciiicy withholding payments that wonld have to
be mede for gpurchase of Capacity and Power payable as per
award of <tthe Jjudicial authorities, dJdedweiing operation
sxpandes thaex¢iros. Ia order ta CcArry oul operztion under
said conditions, whe Seller shall train the Purcharer’s
parsonnel a2t no cost to Purchaser.

- Larbare de de Wiy
/“"‘ TRADUCTORA SURADA
‘/z’ ESPUARG] NGO s Rt
Edicke E) Temngule Chiciny 64
T, 1< 78-Crarecvitc
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TRENTY-FIRST: PRCILITY RELOCATIGHE AND REeITTED TRCRNOLOGY .
At any time oilowing the first two years of Commercfal
Operation, amd upon ninety days wriften oaotice by the
Perchagser, the Purchaser may TeQuest the Soller to relocate
the Facility to another location seeting the adequate
requlresents €or (Lhe purposc. If reasmcnable economic
benefit 2o both the Purchaser and the Seller can be
demostratesd by the Purchazer and tpon the wriften consent of
the Sellerx, euch congent not to he Ltnreasonably withheld,
the Seller chell provida all regecnable aesistiance to the
Purchager in relocating the Facilsey, provided, however, the
Purchacer 2hiall assume ald )bilities and obligations
including, but not limited to @izbilities arising ouc of
damage to equipment and propef8y during such relocation.
All costs of sajid relecatio shall e borne by the
Purchaser. - Siaocwld the au ity o©of the Purchaser to
parchase Power froa the Facili be terminated, or should
the Purchaser be prevented fr continuing =zaid purchases
for any reasan whatscever, ¢ Furchaser shall have the
first purchase opiicn of the f lities, if the seller would
wish 20 sell the saze at that @ime. ~- At any tios during
the term hexeof, sheuld tiw lex  in f{ts w@ole dJudgament
deteraine that the refitting ne¥ or enhanced technology
to the Facility would provide Eicveased sconomic benefit to
both the Purchaect and the Sad ¢ tho Eellar shall have ¢he
right, bat not the obligation. Qo refit said technoloty ugon
sixty daye written netice to th@ Purchazer.

THENTY ~SECORD SUBCONTRACTS Ju X¥D  ALGREPMURT  ASSYGEIMENT.
Neither Party may partially ) totally assign its rights
cortained in or derived from thic agreement withcat the
PrioX written consent of the ‘E:.ar Party. Wef{ther Party may
refuse said consent without just cause. Once the assignzent
is approved, this MAgreement ghall be binding uvpon and
oé¢nefit the assignee a2s of the moment the assignee assumes
his obligaticns in writing and so informs the other Party.
In any case, &ssigaerz and asaigoces shall be jointiy liablae
during for one vanr tatm for ooligations derelved horeunder
entered into beifore the 2ssighrent acceptance Jdate by the
assigne¢. The Party of whom the wsuthorization is requested
tO aszzign this Agfeement Rayy, &t itg QAf{smcxection, wequire
thaz  the assigament be nmade maintaining full sclidarity
betwsen the sssigner and assigoee for the full term or part
letm Tierewf, &nd@ in cuch 03&¢, the agsignuent ghall thus be
effected. The prior zuthorizatin in writing of the other
Parcy will also be required to subeontract totslly or
parecially the odligations appertaining to6 each Parsy
hereunder. ¥For the purpose of obtaining financing for the

/ L// Barbarna de de Wit
TRADUCYGAL JURAOR
//A_’éﬂ e ESPARCL PRGBS ALENAE FRARCES

Eqicto €F Triraguds Glicmg €<
Tel 230879 -Gratemzle
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preject, the Puxchaset authorizes the Seller to encunber its
rights hereunder in favor of any Financier. The Seller
shall notify the Purchaser with at least 10 <ays in advance
of any piledge or transfexr tw the Seller of all or any
interest 3in thce Pacility, or any part thereof, incloding,
et not liwmited to, any such pledge or kranafer to provide
security for f£iznancing purposes. ‘The Seller shall alse
furnish as prowptly as possible completze -copies of any
documentaticn for financing cecured By an inlerest in the
Facility. The Seller shall rged cthe. prior 2pproval of the
Purchasef reqarding anmy RBbcontsector for any local
sabcontracting the Seller nay @ish 10 make.

TWERTY-THIRD: ARBITRATION. g’xy difference or coatroversy
between  the  parties reflrding the  interpretation,
per Lornance or axecution L hereof, >oth aquring its
effactivensss and termirnaticgme will be settied by Private
Equity Arbitration in Guaten@Bs City, Republic of Guatemala
according to the regulatfoBe of the Private Center of
Opinion, Conciliation 21 itration (Ceatrs Privade de
Dictaxken, Conciliacidn vy bitraje (CDCA)), which the
Parties accept irrevouablyge as of thie woment., The
arbitrators shall have no = ority to graat precaationary
seasures or of gquarantee asf{deans of provisional guarantee
of the Parties' rights, o the fact that the Parties
initiale octions of thiz nif¥ire before the courts of the
Republic, to which they arigentitled, does not xoan they

have waived chelr right PRto request the arbitration
established hereunder. :

&

e - o e (VD FYTRY M § v Qrroomandt
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Confidential Descriptive Memorandum

t.on

«
$71,25§000

nf

Term LoangFacility
-

o
§Onffaen

ELECTRICIDAD ENRONAe GUATEMALA, S.A.

S

Busine

This confidential Descriptive Memorandum has been prepared by Enron Power Corp. for use
by prospective lenders while considering participation in the Term Loan Facility described
herein. This Confidential Descriptive Memorandum may neither be reproduced nor used, in
whole or in part, for any purpose nor furnished to any person, except for distribution within the
recipient’s organization, without the prior written consent of Enron Power Corp.

July 1992
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CONFIDENTIALITY AND DISCLAIMER

This memorandum has been prepared by Enron Power Corp. ("Enron Power") in connection
with the recipient’s prospective participation in the financing of the 110 MW barge mounted
power project located in Puerto Quetzal, Guatemala. The project will be owned by Electricidad
Enron de Guatemala, S.A. ("Enron Guatemala”), currently a wholly owned subsidiary of Enron
Power. By acceptance of this memorandum, each recipient agrees that:

@) no representation or warranty is made concerning the
information herein nor is any liability acgepted in respect
thereof by Enron Power, génron Guatemala, other
shareholders in Enron Guatemg@\ or any of their respective
officers, directors, affiliates ofubsidiaries;

(ii) it will not copy, reproduce, distribute to others this
memorandum and that the iniﬁmtion herein shall be kept
confidential by the recipient shall not be distributed to
any person without the prior@vritten consent of Enron
Power other than to directo®2 officers, employees and
agents of the recipient who mjuire such information in
connection with the recipient’gnalysis of the activities of
Enron Guatemala and the pigposed financing and who
agree to keep such informatiogconﬁdential;
it will use the information 'J&ein only to evaluate the
financing contemplated here{r%and for no other purpose;
and o=

¢

it will return this memorand@n and any copies of it to
Enron Power upon request thereof.

Estimates, assumptions and projections in this memorandum have been prepared by Enron Power
and involve significant elements of subjective judgement and analysis. Other possible outcomes,
which may be less favorable, may occur. No representation or warranty, express or implied,
is made as to the accuracy or completeness of the information contained in this memorandum,
and nothing contained herein is, or shall be relied upon as, a promise or representation, whether
as to the past or to the future. This memorandum does not purport to contain all of the
information that may be required to evaluate any proposed transaction and any recipient hereof
should conduct its own independent analysis of such matters or request further information from

Enron Power. Enron Power does not expect to update or otherwise revise the memorandum or
other material supplied herewith’
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1. . EXECUTIVE SUMMARY

Enron Power Corp (“Enron Power") is seeking project financing fora 10 megawatt
("MW"), $95 million power plant to be located along Guatemala’s Pacific coast (the "Project").
Using fuel-oil-fired reciprocating diesel engines, the Project is slated to begin commercial
operations December 1, 1992 under a IS—yecar power purchase agreement ("PPA"). The
generating equipment will be mounted on twéaovable barges, flagged as U.S. vessels, which
will be moored in a protected slip for the durgon of the Pfojéct.

The Project will be the first privatel)ﬁwned, project-financed power plant in Central
America. Funding will take place at the start a:gzommercial operation, and lenders are therefore
not required to take any devglopment, ponstrétion, siting, delay or cost overrun risks. The
capacity payment/energy payment structure ofgne PPA provides safe coverages of the Project’s
fixed and variable costs over the life of the %ject, with pre-tax debt cbverages significantly
above levels customary in comparable mten‘gjonal financings. The transportability of the
barges, in addition to the strong project cas?glows give lenders a second level of security
uncommon for power plant lending

The power purchaser, Empresa Electrica de Guatemala, S.A. ("EEGSA™), has been
operating profitably as a private generation and distribution company in Guatemala for over
seventy years, first as a subsidiary of U.S.-based EBASCO until 1972, and thereafter as a 92%
owned subsidiary of INDE, the principal government utility.

Enron Power is developing and managing construction of the Project, and will operate

and manage it, and intends to own at least 50% of the equity A subsidiary of U.S.-based Enron
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Corp ("Enron"), Enron Power is one of the worlds largest independent power producers.

The Project offers the following features:

No funding of non-recourse debt until construction is completed and PPA
performance tests passed ’

Project will be EEGSA’s lowest cost thermal plant
All in power cost 20% below current retail prices
Power shortages and aging existing generation facilities ensure high Project dispatch

Above average pre-tax debt coverage levels even (1.52x average, 1.41x minimum)
at contractual minimum dispatch levgts

U.S.-style capacity and energy payr-@u provisions in the PPA
Proven technology in use world-widgrom reputable supplier
Readily available fuel with pass—thr&h of market pricing

«

. . t
Enron Power is experienced owner aEl operator

Project is OPIC-insured for expﬁnriation, political violence and currency
inconvertibility

expanding economy, and in providing basic service to a greater percentage of the population.

The country has a recent history of power shortages, a situation the Government has publicly

committed will be corrected. The Project, which will represent approximately 14% of the

country’s nominal electric generation capacity and 33 % of its actual output, will play a key role

in achieving that goal. The all-in price (capacity and energy) to EEGSA of 6.24¢/Kwh projected
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for December, 1992 is expected to be below the cost of EEGSA’s other generation plants. The
Project’s operation will significantly improve the reliability of the overall EEGSA system, a

system characterized by aging generating equipment in need of major refurbishment or

retirement,

Project Background

The opportunity for a privatized power generation project in Guatemala became possible
with the election in January 1991 of a new g!o:vemment headed by President Jorge Serrano, and
the concurrent appointment of a new chalrm for both the nauanal utility, Instituto Nac1ona1
de Electnﬁcacxon ("INDE") and for EEGé who strongly favors the pnvauzanon of new
electric power generation. This policy is ccﬂlstent with the Government’s overall free-market
economic platform, a key element of whi%is to privatize key public sectors, including the
railroad, airline, and communications segme%, as well as new electric generation. This policy
is made easier to implement due to the supp= of all major political parties, and the relatively
minor historic role of the government in Guaggmala’s economy. From a regional perspective,
the Project’s success will likely be the impet§ to similar projects throughout Latin America.

The Government's economic policy stizgulated a small group of Guatemalan businessmen
concerned about growing power shortages in this country to take the initiative to attract and
develop a private power generation project. These businessmen began effort:; to attract U.S.
firms to Guatemala and to convince both the government and EEGSA of the timeliness of such

a plan. They located a company, Texas-Ohio Power of Houston, Texas ("TOP"), with

experience in power plant development willing to develop a barge-mounted plant at Puerto
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Quetzal. In October 1991, the Serrano Government approved a plan to provide additional
generating capacity through power purchase arrangements with private companies. EEGSA,
which is responsible for the distribution of electricity to over 70% of the existing electricity
consumers in Guatemala, was the vehicle selected for this plan. Because it is legally structured
as a private company, EEGSA was able to solicit proposals and negotiate a contract with private
power suppliers on an urgent basis without any requirement to change existing procurement

EEGSA began negotiations with TOP for a private harge-mounted project in late 1991,
and executed the PPA in January 1992. TOP %ﬂ Enron Power began discussions in February,
1992 regarding Enron Power’s potential assu%tion of development of the Project, and TOP
agreed, with EEGSA’s consent, to sell and as:@n the contract to Enron Power-on March 12,

]

Enron and Wirtsild executed a tumke)&onstruction contract on April 10, 1992 and by

mid-July all required approvals had been obtaEed and OPIC insurance approved.
o

Power Plant Description

Confld

The power barges are currently bein%,’:ponstructed by McDermott in Morgan City,
Louisiana by Wartsild Diesel, Ihc. ("Wir%") under a fixed price turnkey construction
contract. Construction financing is included&h the turnkey price; no further payffments are
required until the plant passes certain performance tests that demonstrate its ability to perform
under the power contract, including delivery and interconnection to the Project site. (Passage
of these tests is a condition to non-recourse funding under the proposed credit facility.)

The Project includes two barges each containing ten Wirtsili VASA 18V32D 5.5 MW

diesel engines designed to burn heavy fuel oil in power plants. The technology is similar to that
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used to power large ships. The barges will be located in the existing Puerto Quetzal port facility
75 kilometers south of Guatemala City under a long term lease of dockage space. Sea water will
be used to cool the engines and then discharged into the sea outside the port area. The shore
facilities will include a 200,000 barrel heavy fuel oil tank farm, a 230 Kv substation, a fuel oil
pumping facility, a utility/pipe corridor, a 13.8 Kv cable trench, a fuel unloading facility,
temporary laydown areas for construction, a parking area, space for a hot water discharge line,

and office space.

The Project is being designed to meegpr exceed all applicable local and World Bank

o

L o .
environmental standards, including standardsgfor air emissions , cooling water discharge and

noise.

Enron_Power

Enron Power is one of the largest indelndent power production companies in the world,

nfigentla! Inform

with proven experience in power plant devef@ment including design, engineering, financing,
construction, procurement, operation and fue ‘ anagement and supply. Enron Power has direct
and indirect ownership interests in over 34OQ%W of electric generating capacity. This includes
interests in five operating power plants la'zated in the U.S. and four under construction
throughout the world, including the 1725 MW gas facility in Teesside, England, the largest
privately owned gas-fired combined cycle cogeneration plant in the world. '

Enron Power is a wholly-owned subsidiary of Enron, which operates the largest natural
gas transmission system in the U.S.Enron is one of the world’s largest marketers of liquid fuels

and has extensive activities in oil and gas exploration, gas supply and production and sale of
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natural gas liquids.

Enron Power intends to retain 50% of the Project equity as a long-term investment, and
to bring in an industry or financial partner for the remaining 50% Enron Power believes its
world-wide expertise in the development, construction and operation of electric power plants will
greatly assist Guatemala in its endeavor to modernize the country’s electric generating capacity

while providing Enron and its partners the opportunity to achieve reasonable financial returns.

Power Purchasg Agreement ("PPA"Y)

tion

«©
The 15-year U.S.-style PPA is denonfRated in dollars and obligates EEGSA to provide
T ) ’
the Project: i) weekly fixed capacity paym%; ii) weekly variable energy payments; and.iii)
\

additional collateral and documentary suppogto secure EEGSA’s obligations during the term

of the PPA.

denti

Capacity payments are fixed and late annually at contractually specified rates.
Energy payments are variable and are linked expected fuel costs; energy payments are indexed
to No. 6 (1% sulfur) Fuel Qil (NY Cargo—P'Els Oilgram) EEGSA is obligated to pay for 110
MW of capacity (subject to a performance gt) and to purchase at least 50% of the Project’s
available energy output. Capacity and emg;y payments are to be made in U.S. aolla;s or
Quetzales (the Guatemalan local currency) at prevailing market exchange rates.

PPA further provides the following measures to secure EEGSA’s payment
performance: (i) a letter of credit by a bank acceptable to Enron Power that is renewed each

ninety days for the amount equal to 30 days of energy and capacity payments ($4.4 million in

1993); (ii) a $7.25 million interest free cash advance paid by EEGSA at commercial operation
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which represents a portion of capacity payments otherwise due in 1998 - 2003 : and (iii) written
assurances from INDE that it recognizes EEGSA’s obligations, and to the‘extent legally possible,
will cause EEGSA to fulfill its obligations under the PPA. The Project also expects to receive
from the U.S. Ex-Im Bank a letter of credit guaranteeing approximately two months of payments

($8.8 million) if the PPA remains in default for ninety days.

Fuel Arrangements

Each barge will consume approximately 2500 barrels of fuel per day for a total of 4,000
barrels of fuel per day of Bunker C (No. 6€) FuEOil assumin_g dispatch at full capacity. The
energy pricing in the PPA changes monthly in S ordance with market changes of the price of

)
1% No. 6 fuel oil. This will enable the Project?' purchase fuel at spot market prices without
sﬁbjecting itself to adverse price ﬁsk. An afﬁ1i= of Enron, which is one of the world’s largest
marketers of liquid fuels, will agree to supply®Rel to the Project site under a 15-year contract
at prices linked to those under the PPA, plus #gnsportation costs.

In order to mitigate supply disruptions a§ ‘take advantage of competitive fuel oil pricing,
the Project’s turnkey construction contract m%des two land-based storage tanks, each with
100,000 barrels of capacity, and a one day stc%ge tank on each barge. These tanks will store
approximately 35 days supply of fuel oil. While the PPA provides for changes in the energy
pricing tied to No. 6 fuel oil with 1% sulfur content, the Project’s design will 'enable it to burn

No. 6 fuel oil with up to 3% sulfur content and still satisfy both local and World Bank

standards.
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Project Financing

Project costs, including start-up training, working capital, development costs, financing
costs and approximately 6% of contingency, total approximately $95 million. (Construction
financing is included in the turnkey price.® The Project has been structured so that lenders are
not required to assume risks associated with Project construction, development, siting,
permitting, delay, cost overruns, electric price/fuel cost linkage, or shortages in working capital.
Due to the comprehensive turnkey contract, construction management by Enron Power and
contingencies in the Project budget, cost ov%uns are unlikely. However, if any occur they will
be funded by Enron Power and not the ]enérs. Two million QOllars of initial working capitz_ﬂ
is included in the Project cost. Additiona@orking capital will be made availab]e‘\-as required
through a working capital facility providedvay Enron Power.

The Project’s sources and uses of fil

ent

s, key financing assumptions, and projected debt

cover ratios, are set out below:

Bus?negs Conif d

‘ URC $ MM %
Long-term debt $71.25 75.0%
Equity 2377 25.0%

| TOTAL $95.00 100.0%

USES
Turnkey Construction & IDC $77.40 81.5% -
Start-up, Development & Miscellaneous 8.22 8.7%
Financing Costs 1.78 9%
Working Capital 2.00 2 %
Contingency S5.60 5.8%
TOTAL $95.00 100.0% .
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Debt Assumptions:

12 year term, 1 year grace, 10.5% all-in fixed rate

Debt Cover Ratios (pre tax) 50% Minimum Dispatch - 85% Expected Dispatch
Minimum 1.41% 1.69%
Average 1.52% 1.88%

As depicted below, during the operating period, the Project has been structured to hedge
its fixed and variable costs against minimum PPA revenues. Profits resulting from dispatching
above the 50% minimum enhance equity returns but are not required to cover costs or debt
service.

e

O
REVENUE SOURCE COSTS CGVERED % OF REVENUE SOURCE
PPA Capacity Payments  Debt Service g 48.6%
Project and oﬁc 11.5%
Insurance = \
Local Taxes/Bgnt - 3.3%
Equipment mgmenance 16.9%
Costs =
Operating cosge (fees, 12.0%
labor & admigstration)
Operating coxﬂngency. . 3.4%
Contribution E proﬁts 4.3%
Total 2 100.0%
PPA Energy Payments Fuel for So%ngperations 68.3% _
(50% minimum dispatch) Income Taxes 3.3%
Contribution to profits 28.4%
Total 100.0%
PPA Energy Payments Fuel for 35% operations 68.3%
(additional 35% expected Taxes on additional income 6.2%
dispatch) Contribution to profits 25.4%
Total 100.0%

* based on 1994 data, the year in which debt repayment commences.
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Enron Power is seeking a twelve year non-recourse term loan equivalent to at least 75%
of the $95 million project cost, or approximately $71.25 million. Senior lenders will rank pari
passu and will share pro rata in a common security package which will include secufrity interests
in all real and personal property and on assignment of the borrower’s rights under all material
contracts. If the Project elects to hedge its exposure to rising interest rates with interest rate
swaps, the swap counterparties will share pro rata in the Project’s collateral. The Project

intends to hedge at least S0% of its interest cogs to mitigate the risk of increasing interest rates

to the Project.

Turnkey Construction Contract

| Informatlo

The Project is being built by Wartsila %sel Inc. of Chestertown, Maryland ("Wartsila"),
under the terms of $77.4 million turnkey c§stmction contract. Wartsild is a subsidiary of
Wirtsild Diesel Group of Finland, the world ’sSrgest medium-speed diesel engine manufacturer.
The tumkey construction contract contains a %e certain and significant liquidated damages tied
to guaranteed Project output, heat rate, and gays in construction. These guaranteed heat rate
and output levels are believed tol be conserva?ae and are the basis for the projections provided

in Section VII. The contractor will provide a one year warranty on its work. Construction of

the barges is currently underway and on schedule for an arrival of the barges in Guatemala

during October and November 1992

Environment

The key environmental issues for the Project are air emissions, cooling water effluent

10
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temperature and noise. The Project has obtained all necessary Guatemalan environmental
approvals and has also been designed to compiy with all applicable local and World Bank

standards. Third party consultants and environmental engineers have been retained to assure

compliance with these standards.

Permits and Land Rights

The Project will have a long term I&g from the Puerto Quetzal Port Authority for
approximately 40,000 square meters of land angdock space to locate the substation, fuel tanks,
parking, and (during construction) space for te,g:orary staging and laydown. A utility corridor
and cable trench will be requiréd to install f%'l and water lines as well as cables to transfer

A

power from the barges to the substation. Al} fmits required to begin on-site construction have
been received. >~

The Project has received permission f§\ EEGSA to use its import license to acquire fuel
for the Project. This permission to use EEG' ’s license has been approved by the Ministry of
Energy and Mines as a temporary measure Lgil the Project’s own import license is approved.
This final approval normally requires several%onths to process once fuel storage facilities have

been constructed.

Minor permits will be acquired when needed during construction and prior to commercial

-

operations in the ordinary course of business. No obstacles are anticipated in the acquisition of

these remaining permits.
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Risk Factors

Enron Power has analyzed the Project risks and concluded that they are reasonable, can

be mitigated through available contractual means and do not significaritly threaten the viability

of the Project. Pre-completion risks are being borne by the developers, as project completion

is a condition precedent to non-recourse funding  Enron’s view of the major post-completion

risk factors are summarized below:

Electricity Market. = Increasinggelectric capacity is necessary for Guatemala’s
economy to continue to expand,Qs is improved reliability and modernization of
electric capacity sources. Increafgng electric capacity is also a political objective,
following power shortages and bldgkouts in 1991 and as a result of the Government’s
emphasis on infrastructure and e@nomic development. The Project is integral to
those objectives being achieved a@ighlighted by Figure 1.I below showing projected
Guatemalan electrical demand vsTapacity. Even if electric demand growth is below
the current utility estimate of 6.7 Y& per-year, the Project’s capacity is expected to be
dispatched at baseload. The Proj@ will be the most efficient plant among any of the
generating facilities currently owr@ by EEGSA, and one of the most reliable sources
of electricity in the country. WES: the projected electric demand is on a long term
up-trend, the PPA mitigates thegrisk of downturns in demand through (i) fixed
capacity payments, which fully ;Eartize the Project’s fixed costs and debt service,
whether or not the associated ®ffergy is actually dispatched, and (ii) the 50%
minimum energy purchase requjiginent. '

=

Q=
Currency Conversion. EEGSA gll provide payment under the PPA in U.S. dollars
or Quetzales at the existing rate §Bexchange. The Project will need a maximum of
$400,000 per week to cover debt service and expected equity distributions, and up
to another $400,000 per week to cover dollar-based fuel and operating costs. The
foreign exchange market in Guatemala is administered primarily by the Central Bank
of Guatemala ("CBG"). Under the CBG’s daily auction system, -U.S. dollars are
made available to the highest bidders, subject to CBG availability and a single day
trading limit of up to $250,000 per bidder. The current availability of U.S. dollars
committed and confirmed by CBG, range between $4 - $8 million per day, which is
more than adequate to meet the $800,000 per week Project requirements. Weekly
payments from EEGSA to the Project will help mitigate large single day currency
conversions. As supply and demand for dollars fluctuate, the CBG injects or extracts
currency. The CBG currently has a dollar reserve of approximately $600 million.
In addition, the Project expects to purchase OPIC insurance to cover currency

12
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inconvertibility exposure. Taken collectively, these measures should adequately
mitigate the currency conversion risk.
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Fuel Supply and Pricing. The®@PA links the Project’s energy revenues to its
expected fuel expenses. Energy r -,__nues received by the Project are indexed to the
monthly price of low sulfur (1%) residual fuel oil. An affiliate of Enron will agree
to supply fuel at this price for the term of the PPA. In addition, the Project has
sufficient fuel storage for 35 days of operation. This mitigates any anticipated

delivery or supply disruptions and provides an upside opportunity to purchase fuel
at optimal prices and volumes.

4%

Political Violence and Expropriation. OPIC has agreed to insure the Project
against political violence and expropriation for the term of the financing. OPIC
coverage provides for the repayment of debt in the event of confiscation of or
damage to assets resulting from political violence or expropriation.  Similar
commercial insurancé will be applied for if necessary.
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* Project Qperations. The Project is using highly efficient, reliable, low-technology
equipment that is in use in power generation plants throughout the world. The track
record of this equipment package, coupled with the warranty provided by Wartsila
and its commitment to pay liquidated damages if performance tests are not satisfied,
provide assurances that the Project will be able to meet the operating requirements
of the PPA. Enron Power’s experience in the successful operation of much larger
and more complex plants will be utilized at this plant to properly maintain and
operate the Project at a high availability level. Enron Power will provide
comprehensive training for the local laborers and Wartsild has agreed to assist the
Project in establishing these programs. Backstopping all of these measures is the
Force Majeure language in the PPA which excuses the Project from performance
during periods of equipment outages not resulting from improper maintenance.
Normal project insurance, such as general liability, workmen’s compensation and
physical loss or damage will be in giace prior to commercial operations.

(o]

b
Ol

&
Transmission. The 230 Kv linefhat links the Project to the national grid is
presently under construction and schuled for completion in November 1992. The
financing for this $4.5 million prol;gjwas arranged for EEGSA and guaranteed by
Enron Power, which has provided lI-time, on-site project manager to advise and
monitor this effort. All equipme@and supplies necessary for construction have
either been obtained or identiﬁedE Construction contractors have the necessary
equipment and experience to compl@e the transmission line on schedule. However,
if for some unforeseen reason thfgmsmission line is not completed prior to the
scheduled commercial operation dgge, EEGSA is nevertheless obligated under the
PPA to commence capacity paymenf@to the Project and has provided a separate letter
to the Project confirming this oblif#ion. The commencement of such payments is
a condition precedent to non~recoT funding of the Project.
1

* Security of Payment. EEGSA is gponsible for providing electric service to 73%
of Guatemala's electrical customer§3EEGSA has a sound performance record, both
operationally and financially, during its long history of service in Guatemala. This
Project will enhance EEGSA’s self sufficiency and will provide it energy below its
current cost of production. It also will provide EEGSA with the ability to serve a
45 MW steel plant coming on line in October 1992 and to fulfill the government'’s
commitment to eliminate power shortages in Guatemala and, to the extent possible,
use marginal generating equipment to sell excess energy to El Salvador. As
discussed earlier, the PPA provides significant measures designed to ensure the
repayment obligations of EEGSA including the letter of credit, the cash advance of
capacity payments, and the INDE support letter. In addition, as a creditor the
Project would have recourse under Guatemalan law to garnish EEGSA’s revenues to
obtain payments should it become necessary, and as a last resort could relocate the
transportable, U.S.-flag barges to another jurisdiction.

14
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IV. PROJECT PARTICIPANTS

A  Enron Corp.

Enron Corp, a Delaware corporation established in 1930, listed on the New York Stock
Exchange and headquartered in Houston, Texas, is one of North America’s leading independent
natural gas companies. Through its subsidiaries, Enron:

operates the largest natural gas transmission network in the Us.,;

explores for and produces natural gas and crude oil in the United States and
internationally through its 84 % ownersif& of Enron Oil and Gas Company (*Enron
Oil & Gas") which is one of the largest¥hdependent non-integrated producers of oil

and gas in the U.S. in terms of both d&8nestic proved reserves and production;

extracts, processes, transports and marl&s natural gas liquids, crude 011 and refined
petroleum products worldwide; and E
i

purchases and markets long-term natu;ﬂ gas supplies

produces and sells steam and elecmcnghrough its wholly-owned subsidiary, Enron

Power. E

Enron and its subsidiaries had $10 billi(@:f total assets as of December 31, 1991, had
1991 revenues of $13.5 billion and net income ﬁ242 million Enron employs approximately

7,400 people. For the first quarter of 1992, ‘%on had net income of $115.8 million and

-
revenues of $3.3 billion. o4

Gas Transmission

Enron and its subsidiaries operate four U.S. interstate pipelines - Northern Natural Gas,
Transwestern Pipeline, Florida Gas Transmission and Northern Border Pipeline. The pipeline
network handles about 18% of the natural gas consumed in the U.S. and covers over 38,000

miles traveling from Texas to the Canadian border and across the southern United States from

37
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Florida to the Arizona/California border, representing the largest natural gas transmission

network in the U.S.

Oil and Gas Exploration

Enron’s natural gas and crude oil exploration and production operations are conducted
thrbugh Enron Oil & Gas, on New York Stock Exchange listed company 84 %-owned by Enron

Enron Oil & Gas is engaged in the exploration for, and development and production of, natural

n

gas and crude oil reserves primarily in the Unitegtates and, to a lesser extent, in Canada and

Liquids (thousand barrels)

«Q
other countries. E
[e) :
- As of December 31, 1991, Enron Oil &Eas had the following reserves of natural gas
oo— )
and crude oil, condensate and NGLs: g
f Net Proved
Natural Gas (MMcf) .8 1,585,000
] 20,300
ot
G

Natural gas made up approximately 9gg% of net proved reserves (on a natural gas

)

equivalent basis). Approximately 90% of rjg=proved reserves (on a natural gas equivalent
o

i
basis) were located in the United States and f@g i Canada. Domestic natural gas and crude

oil producing properties are located primarily in Wyoming, onshore and off-shore Téxas, New

Mexico and Utah.

Liquid Fuels

Enron subsidiaries are engaged in the U.S. in the extraction of NGL’s from natural gas

in Enron’s pipelines, and the processing, transportation, and wholesale marketing of natural gas

38
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liquids (ethane, propane, butane and isobutane, and natural gasoline). Enron is among the five
largest natural gas processors in the U.S. Enron also markets liquified petroleum gas (propane
and butane) in Europe, Asia, Puerto Rico, Jamaica, and Central and South America, making
Enron one of the largest non-government marketers of these liquid fuels in the world. In
addition, Enron acquires, transports and markets crude oil for resale and among the largest
independent companies in the U.S. involved in that business.

Enron’s liquid fuels businesses have interests in 23 hydrocarbon extraction and

c

fractionation facilities, 21 of which are operated b‘gEnron, which generally are located along
1)

Enron’s natural gas pipeline systems. Two of Enron‘s facilities, in Bushton, Kansas and
O

Eunice, Louisiana, are among the five largest proc?éing facilities in the U.S. Excluding ethane
ba $

Wiy

production, Enron’s facilities are capable of produegg approximately 1.5 billion gallons per year
c

of natural gas liquids. Enron marketed approxim%ly 3.9 billion gallons of natural gas liquids

domestically and internationally during 1991 igron also owns and operates a 1,600 mile

interstate common carrier natural gas ]iquids%peline in the Mid-Western U.S., which

2]
transported approximately 23 million barrels of J@id fuels in 1991.

s

I
m

Formed to compete for the merchant function relinquished by the regulated pipeline
industry, Enron Gas Services ("EGS") is one of the largest non-price regulaied merchants of
medium and long-term supplies of natural gas. EGS, also owns Enron’s intrastate pipeline,

Houston Pipeline Company. In 1991, EGS’s volume, excluding Houston Pipeline Company

averaged about 2.2 billion cubic feet per day.

39
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B. Enron Power

Enron’s power generation business is conducted through Enron Power. Enron Power is
a wholly-owned subsidiary of Enron and is one of the largest independent power production
companies in the world with extensive experience in all aspects of power plant.development
(including design, ¢ngineering, financing, construction, procurement, operation, management

and fuel supply arrangements).

Enron Power has extensive operations in tie United States and is rapidly expanding its
S .

]

operation and development efforts internationally gn addition to the projects described below

Enron Power is actively pursuing power generatgw and related projects in North and South

America, Europe, the Pacific Rim, Eastern Europes and Russia.

Projects in Operation

fidentla

én

Through a joint venture company owned S@% by Enron Power and 50% by a subsidiary

e

of Dominion Resources, Inc. of Virginia, Enrofi€ower has interests in four operating power

plants. These are set out on the next page:

Bus
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Enron/Dominion Power Plants

Project Noninal Average Net Earon Electricity Steam
Capacity Availability* Ownership Customers Customer
Texas City 450 MW 94.4%. 50% Texas Ulilities Union Carbide
Texas City, TX Electric Company ’
Union Carbide
Clear Lake INTMw 95.4% S0% Texas-New Mexico | Celanese Corp.
Pasadena, TX Power Co.,

Houston Lighting
and Power Co.

Bayou 300 MW 96.1% 17% Houston Lighting Big Three
Pasadena, TX and Power Co. Indusiries

c

J
Bayonne 165 MW 93.9% S 75% Jersey Central International
Bayoane, New g Power and Light Matex Tank
Jersey E - Terminals, Exxon,

|1_ others

* Calculated based on the power co
between Projects.

cts in each project; calculation base varies

ntial it

de

Enron Power subsidiaries operate the Texas&mity and Clear Lake Plants.
Texas City g

The Texas City project, in semcc? l%m:e. May , 1987, is a 450 MW gas-fired
cogeneration plant located on land leasédq'rom Union Carbide Corporation ("UCC"),
adjacent to UCC’s industrial solvents and coatings plant in Texas City, Texas. The plant
is operated by a subsidiary of Enron Power. The electricity produced by the project is sold
to Texas Utilities Electric Company ("TUEC"), and the steam produceci (plus a small
amount of electricity) is sold to UCC. The Texas-New Mexico Power Company and
Houston Lighting & Power Company transmit the power produced from the plant to TUEC

service areas in the central and northern parts of Texas. Enron subsidiaries provide the
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natural gas supply requirements to the project under contracts running for a long-term

matching the term of the power sales agreements. The plant was brought into
service in May 1987, under budget, two months ahead of schedule and 15 months after site
preparation began Enron Power believes that the plant has the lowest installed cost per

kilowatt of capacity of any similar plant installed in the United States since 1987.

| k
Clear Lake g
The Clear Lake project is a 377 Mw'gas-ﬁred cogeneration project located in
Pasadena, Texas, adjacent to a chemical plant %ned by the Celanese Corp. (“Celanese“),

a subsidiary of Hoechst AG. The plant has beeEm operation since 1984 and was acquired

a

by Enron Power in May 1988 Since acqumn@hxs project and takmg over its operations

en

and maintenance, Enron Power has upgraded M plant to achieve an operational standard

ntl

equivalent to the Texas City Project. An Enrq@ subsidiary currently supplies the natural

gas supply requirements for the Plant. El

t&ity output is sold to Texas-New Mexico
f;

Q

Power under the terms of a contract with initial 11 year term. Steam is sold to

Celanese, under the terms of a 10 year contr_a’tﬁ' with steam prices tied to the project’s fuel

Costs.

Bayou
The Bayou project is a 300 MW gas-fired cogeneration project located in Pasadena,
The plant has been in operation since December 1984 and has consistently achieved

an availability factor greater than 96%. Enron Power holds a 34 % ownership interest in
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the project through a limited partnership. A subsidiary of Enron currently supplies a
portion of the natural gas requirements to the plant. Power from the plant is sold to
Houston Lighting & Power Company while the steam is sold to an adjacent industrial

project.

Bayonne

The Bayonne project isa 165 MW gas-figed cogeneration project located in Bayonne,
New Jersey. The plant has been in operatior.ésince October 1988. A New Jersey utility,
Public Service Electric & Gas, provides the pr§ect’s natural gas requirements. Power from
the project is sold to Jersey Central & Lét while the bulk of the steam 1is sold to

)

International-Matex Tank Terminals, Exxon’fg\d others.

Richmond

Con Ide

Enron Power recently acquired a 9088 general and limited partner interest ina 25

MW gas-fired combined cycle plant in Riginond, Virginia. The project sells all of its

e
output to Virginia Electric and Power Coin@fny under a long-term contract. Steam is sold

under a long-term contract to Sonoco Products, Inc. Enron Power will operate and manage

the plant while affiliates manage fuel supply and transportation arrangements.

Projects under Construction

In additional to the Puerto Quetzal Project, Enron Power has three other projects

currently under construction.
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Milford

The first of these, the Milford project, isa 149 MW gas-fired combined cycle power
plant under construction in Milford, Massachusetts. Companies formed by Enron Power will
act as the general partner, have a 50% limited partnership interest in the project and will
also act as construction contractor, operator and manager. Approximately 56% of the
power has been sold under a 15-year contract to New England Power Company (*NEP"),
an affiliate of New England Electric System. Gés will be supplied under a 15-year contract

with NEP. The remaining power will be mar'gtcd to other utilities in the New England
[

area. Construction began on April 9, l99_émd commercial operation is expected to
£
[ ]
2
=

The second project under construction, % Teesside project isa 1725 MW gas-fired

O

commence in July 1993
Teesside

combined cycle power cogeneration plant lo adjacent to the Wilton Works chemical

plant of Imperial Chemicals Polymers Limited g& IC1") in Teesside, United Kingdom. The

project will sell to four of England’s regional 15 tric distribution companies a total of 1300
MW of power, will sell 257 MW and an average of 689,000 thousand tonnes/hr of steam to
ICI, and the remaining 168 MW to a power marketing affiliate of Enron Power. Through
subsidiaries, Enron Power currently owns S0% of the Teesside project, is the turnkey
construction contractor and will manage the plant operations As part of the Teesside

Project, Enron will construct a natural gas liquids extraction facility and will market the

output of the plant. Enron Power also owns capacity rights in the pipeline being built to
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deliver gas from the North Sea to Teesside. The Project is currently on budget and on

schedule and is expected to be in commercial operation by April of 1993

Luzon
The third project isa 105 MW, oil-fired diesel engine power plant to be located south
of Manila on the Philippines island of Luzon. Site preparation and equipment manufacture
commenced in July 1992. Although land-based, g will be similar in conceptual design and
configuration to the Puerto Quetzal project. ﬁe project will be constructed by Enron
Power and Fluor-Daniel, with 8 large mediuxﬁpecd diesel engines being supplied by
Wiartsila.  All of the project’s power will bé%old under a long-term contract to the
\
Philippine’s National Power Corp., which is also?sponmbie for supplying fuel. The project
is scheduled to begin commercial operation iné:ril 1993. “L e
8
Q
Projects under Development g
Enron Power currently has several 'm'}ec{s in various stages of development
throughout the world The company intends! apursue both development and acquisition
opportunities, and generally only consider projects where it has operating and maragement
control, long-term ownership, and acts as turnkey contractor or construction manager.
Enron Power expects to actively pursue development and acquisition activi’ties to maintain

its position as a world leader in independent power.
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C. Empresa Eléctrica de Guatemala. S.A.("EEGSA"

EEGSA is a private enterprise owned 92% by INDE, the Guatemalan national
electric company. EEGSA has a well-deserved reputation as a professionally managed,
efficient organization. The company provides service to 371,332 customers in Guatemala
City and the neighboring provinces of Escuintla and Sacatepequez. These geographic areas
include approximately 8% of Guatemala’s geographic area but approximately 73% of the
country's electricity customers In addition to its distribution and transmission
responsibilities, EEGSA operates oil-fired théml generation equipment with a nominal
capacity of 100 MW but very low availability gvels due to age

The history of EEGSA dates back te&887 when the Government of Guatemala
granted the first concession for electrical s@_lce to a German enterprise. By 1896,
Empresa Eléctrica del Sud was in operation. § 1915, Empresa Eléctrica de Escuintla was
also created. Three years later, during WW?he German companies were confiscated.
The following year the Guatemalan governme&? transferred the shares of those companies

(8
to an American company, Electric Bongi,

nd Share Co. (EBASCO) as a war

indemnification. The new company, calledi presz Guatemala de Electricidad Inc, was

given a 50 year operating concession. In 193 , the name of the enterprnise was changed to

Empresa Eléctrica de Guatemala, S.A.

In 1947, EEGSA began construction of two steam units at its Laguna 'plant. By 1950
EEGSA had initiated construction of a series of hydroelectric projects. In 1972, after the
fifty year concession had expired, the Government of Guatemala purchased 92% of the

shares of EEGSA from EBASCO and transferred them to INDE. INDE had been created
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in 1959 by Congressional decree to plan, execute and control all aspects of electricity service

in Guatemala.
Both INDE'’s and EEGSA's board are appointed by various government entities:

despite it’s ownership position, INDE does not have the right to appoint any members of

EEGSA’s board. The chairman and CEO of EEGSA, Alfonso Rodriguez Anker, is also the

Chairman of INDE.

=
«
his cabinet-level rank and influence to Elpport the Project before Congress, other

government agencies and permitting autho_,@es.
oy

EEGSA is currently playing a lead % in the Government’s privatization program.
i
Because of its unique historic and legal §ucture as a private company, it provides an

excellent vehicle for demonstrating the be%ts of private sector participation without the

potential de-stabilization and uncertainties Qat a full privatization of a major public sector

company like INDE could cause. The Giemalan Government believes that EEGSA’s

success with the Project will set the stage %’;r a major shift toward the private sector in
solving Guatemala’s power needs.

EEGSA’s financial data, as audited by Arthur Andersen & Co., reflects strong
leadership and responsible decision making. With total assets of Q538 million ($107
million at the prevailing exchange rate of Q5 = $1) and total revenues for 1991 of Q465
million ($93 million), EEGSA has been growing rapidly for several years. Since 1986,

revenues in Quetzales have grown over 300%. This revenue increase is partly due to price

increases from 1986-91; partly to a 28% increase in the number of customers; and partly to
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a 17% increase in the average annual electric use per customer.

EEGSA’s electricity sales are weighted heavily by commercial and industrial
customers. When combined they account for 60% of the power sold and 68% of revenues.
Residential consumption accounts for 31% of power sold with municipal and government
entities accounting for 9%. EEGSA has enjoyed high collection rates from its customers.
During 1991, over 95% of its receivables were collected within 60 days. A detailed breakout
of these and other financial data are conta'Eed in EEG§A’s Annual Report for 1991 at

2
Appendix D. "=t
Total electric volume sold by EEGSA§ncreased 50% from 1986-91, to approximately

1.8 billion Kwh. About 84% of the voluk®e of electricity sold in 1991 by EEGSA was
——— Y

purchased from INDE, with the remainderig@enerated by EEGSA’s own plants. INDE is,
and thus INDE’s sales to EEGSA are, sub®Bized by the government. However, the price
of electricity sold to EEGSA by INDE ha)steadily risen from 2.7 ¢/Kwh in 1990 to 4.3
¢/Kwh today. Since 1990 the prices charg po consumers have continued to rise, including
a 47% average increase on August 199§ 7.1¢/Kwh. A similar increase is planned for
later this year  This approach apgiaé‘ consistent with ‘the World Bank’s

recommendations on the subject. If the Project had been operational at 85% capacity levels
throughout 1991, it would have supplied 50% of EEGSA’s Kwh, enabling EEGSA to
respondingly decrease purchases from INDE or prqduction from its own geheration, or sell
additional power at high per Kwh rates to El Salvador. INDE has informed EEGSA

due to shortages in its own service territory, it cannot continue to supply power to EEGSA

at 1991-92 levels. Purchases from INDE are expected to fall below 50% of EEGSA’s total
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sales after the Project becomes operational.

In addition to a growth in sales, EEGSA has been rapidly expanding its capital base,
with a total net fixed capital in 1991 of Q223 million, with Q54 million invested in new plant
and equipment in 1991 alone. At QI1.1 million, long-term bank debt represents only 2.2%
of total capital Since the next increase in generating capability will come from the Project,
no associated debt will appear on EEGSA’s balance sheet.

As EEGSA retires outdated generation units its average cost of generation will
drop. This drop in average cost of production_g_;coupied with increasing demand and rates,

L 4
should lead to increasing operating margins fcé' EEGSA.
T

Overall, EEGSA’s service area has a s%ng demand for electricity, with little or no
\
[

impact on demand from price increases. Av@gse electric use per customer is increasing,
E .

as well as EEGSA’s total customer base. A Ev steel plant will come on line in Escuintla
O

in October 1992, with an expected steady der®Rd of up to 45 MW. Guatemala is seeking
©

to increase electricity exports to El Salvador?assist in that country’s rebuilding process;
El Salvador is currently purchasing all of w &4 little excess power EEGSA can supply at
rates significantly higher than EEGSA’s danﬂ s¢ tariffs. The increasing demand, and the
relatively low cost of the Project’s electricifty and reduced availability of electricity from
INDE, will work together to ensure that the Project is dispatched at a high level. A more
detailed discussion of the Guatemalan generating capacity is included in Appendix F.
The Guatemalan Government is expected to continue to implement its plan to

completely eliminate- subsidies to INDE through rate increases EEGSA has informed the

Borrower that by the end of 1993 it expects to implement rate increases effectively indexing
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rates to changes in the dollar/quetzal exchange rate, as has been done already for
telecommunications rates. This policy enables infrastructure industries which rely heavily

on dollar-based capital goods and spare parts (and in EEGSA’s case, fuel) to be insulated

against major exchange rate fluctuations.

D. Royalty Participants

As described in the Executive: Summary, the Project originated with a small group
of Guatemalan businessmen representing su@, coffee, and shipping interests, gtfempting
to enhance Guatemala’s economic growth ﬁ%pects by solving its acute power shortages.
This group (“Sun King"), together with a 100a§lectro—mechanical engineering firm, located

Texas-Ohip Power, a small Houston based & and gas company with some experience in

power plant development, and assisted them

dent

negotiations with EEGSA, Puerto Quetzal,
B

and with engineering and financial entities g

Prior to the assignment of the PPA @Enron Power, TOP agreed to provide Sun

Ss

King a monthly royalty payment in lieu of ah! uity interest in the Project in return for its

L

role in developing the Project, negotiating ffws PPA with EEGSA, and ongoing assistance
with permitting and port arrangements. gn King- originated, and, helped Persuade
convinced the Guatemalan government and EEGSA of the role and viability of privatized
power in Guatemala, and provided initial development capital and services to TOP. Sun
King is involved in other privatization activities in Guatemala, including power, ports, and

telecommunications.  In connection with the assignment of the PPA from TOP to Enron

Power Corp, Enron Power Corp agreed to pay a total of $1.7 million to TOP in cash and
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expense reimbursements, and a monthly royalty equivalent to 6% of gross revenues to TOP.
To satisfy its obligations to Sun King, TOP assigned the 6% royalty to Sun King. Sun King

has continued to play an instrumental advisory role to Enron, particularly with respect to

permitting and port relations.

E. Guatemala Overview

Background =

Guatemala is the northernmost %d most populous of the Central Amencan
countries, With approximately 10 million &habitants in 1991, the population of Guatemala
is growing by over 3% annually, and wil ch about 13 m-illjon by the year 2000. ﬁe

\

country is mountainous and consists of tvémain areas on the Caribbean apd the Pacific.
Guatemala has the largest economy in (étra] America, and is dominated by its private
sector which generates nearly 90% of Gs Domestic Product (*GDP"). Govemnment

expenditures are less than 10% of GDP billion in 1990), and the public sector owns

Agriculture accounts for 26% of G l employs 60% of the labor force, and generates

two-thirds of exports. The principal exports are coffee, sugar, bananas, cotton, manufactured
wearing apparel, cardamon, fruits and vegetables Manufacturing accounts for 16% of GDP
and centers on food processing and the production of beverages, tobacco, textiles

leather goods The United States is by far Guatemala’s largest trading partner, supplying
about 39% of Guatemala’s imports and purchasing 29% of its exports in 1990. Guatemala’s

drive to diversify export production has led the country to increase sales to Western Europe
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and Canada, while imports from Asia (notably Japan and South Korea) and Latin America
(principally Mexico and Venezuela) have increased. Traditional markets: in El Salvador
and Costa Rica remained strong in 1990. Fast growing, non-traditional exports -- textiles,

chemicals, pharmaceuticals, cut flowers, winter fruits and vegetables are sold to other

Central American nations and the United States.

Political Overview

In January 1991, Guatemala peac’:efg}y passed from one civilian democratically
elected government to another. The new gﬁemmcnt, headed by President Jorge Serrano
Elias, has marshalled a strong technical t@‘n to confront the challenges of economic

: O . 5

S : . =] , .
stabilization -and to improve public sectof—~investment programs and social services.

L -
Economic development within a free mg«zt framework, promotion of democratic
. Q
institutions and a negotiated end to the c@try’s long-standing guerrilla insurgency are
o

objectives of the Serrano administration. (&temala has had a civilian government since
January 1986, following 20 years of militajgtrule. The transfer of power to President
.Serrano from one civilian govemmem' to andy er was the first in over 40 years.

President Serrano and his administrgon have undertaken reforms to bring the
military more completely under civilian control and to boost economic growth. President
Serrano is continuing strenuous efforts to end the 30 year-old guerrilla insurgency.
March of 1991, the Commission of National Reconciliation has met on several occasions,
bringing together at one table members of the various sectors of Guatemalan society,

including the military and the umbrella organization of the guerrillas, the URNG.
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government emphasizes that although the URNG occupies no territory, and with under
2,000 men at arms, poses only a minimal military threat, a negotiated settlement is a

priority.

Economic Overview

The Serrano administration inherited a deeply indebted government and an economy
facing accelerating inflation. By cutting government spending and increasing revenue
through a number of emergency revenue medfres, it reduced the overall deficit from 5%
of GDP in 1990 to virtual equilibrium in !9;§Wrough the pursuit of a very tight monetary
policy, inflation has been reduced from 60§in 1990 to an e.stimated 10% ;in 1991. As
pﬁvate sector confidence has improved, capié flight has been reversed, and dollar holdings
of the Bank of Guatemala increased to otér $550 million. According to the Bank of
Guatemala, these policies resulted in real eﬁomic growth of 3.2%, up slightly form

=
in 1990, and is expected to exceed 4% ira992. The trade and investment outiook 1is

positive, and continuation of the uptrend btagm with the return of democratic civilian rule,
is expected. o
o

The Serrano government is a stalmé‘ proponent of free market economic policies,

and includes privatization as a cornerstone of its platform  The best measure of the

confidence generated by the Serrano government is the significant increase in private capital

inflow which more than tripled in 1991 to $987 million. Linked to capital inflows, interest

rates dropped dramatically in 1991 Interest on short-term government bonds denominated

in local currency dropped from 33% at the end of 1990 to 14% at the end of 1991
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bank lending rates on loans were down to 22% on average in 1991, versus 28% the prior
year. Lower interest rates are intended to further promote private sector investment.
Guatemala has no history of socialist policies or experimentation. ~ Guatemala’s
economy has historically been principally composed of the private sector, with government
playing a role only in major infrastructure such as roads, water, electricity,
telecommunications and ports The economy generates significant foreign exchange via its

diverse base of exports

Guatemala has traditionally welcomed fcéeign investment, and few legal impediments
confront foreign investors. There are no legf% restrictions on repatriation of profits, and
taxes and labor costs remain relatively low. gxrough the U.S.Caribbean Basin Initiative,
Guatemnala receives preferential access for eyaEarts to the U.S. market. |

The exchénge rate has stabilized at a%oximately five Quetzales per U.S. dollar.

Foreign exchange is sold through an auctioné?n a daily basis, currently between $4 - $8

million each day. There are no rcstrictions§1 the purchase, use or removal of foreign

(3
t

exchange available through the auction. F‘gvemment policy is to keep exchange rate

.ﬁuctuations. within a plus or minus 5% rangﬁ
As the economy continues to grow, t_i'i%iemand for electric power for the next three
to four years is estimated by INDE to increase by 6.7% per year, as described in Section
VI.A. below. The Government has highlighted the Project as the first major step and
comnerstone to meeting the country’s present and future power needs
The economic data in this section has been compiled from information compiled and

published by the World Bank, the U.S. Commerce Department, U.S. Agency for

International Development, INDE, EEGSA and the Central Bank of Guatemala.
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AGENCY AGREEMENT

THE STATE OF TEXAS S
S KNOW ALL MEN BY THESE PRESENTS:
8

COUNTY OF HARRIS

THIS LETTER AGREEMENT (hereinafter the "Agreement”) is made and
entered into this 24 day of February, 1992, by and between
TEXAS-OHIO POWER, INCORPORATED, a Texas:Corporation, as Principal
and SUN KING TRADING COMPANY, INC., a Guatemalan Corporation, as
Agent. .

WITNESSETH:

WHEREAS, the Principal desires to develop, construct and operate
power generation facilities for the purposes of selling,contract
alectrical capacity and electrical energy to EMPRESA ELECTRICA de
GUATEMALA, S.A., a Guatemalan corporation ("E.E.G.") and/or to
the Instituto Nacional de Electrificacion (I.N.D.E.) a Guatemalan
government entity and

WHEREAS, the Agent is the propriator of certain documents, other

information, and knowledge relevant to E.E.G.'s electrical energy
requirements and

WHEREAS, the Agent represents that the Agent has sufficient
knowledge, expertise and contacts to facilitate execution of the
attached contract between Principal and E.E.G. for the purchase
and sale of contract electrical capacity and electrical energy.
The attached contract is a part of this agreement.

NOW, THEREFORE, the Principal hereby retains and empowers the
Agent to perform the following described duties, including,
without limitation, any and all additional acts necessary and
desirable to bae performed in relation to the following described
duties, and the Agent accepts such retainer and power and agrees
to faithfully perform ail such duties and acts on behalf of the
Principal for the following recited considerations.

1. Principal agrees to compensate Agent with payments in
sums equal to sixteen percent (16%) of all refundable advance
payments for contract electrical capacity and twenty-one (21%) of
all contract elsctrical capacity payments thereafter. Al1l such
compensation shall be paid promptly to Agent upon Principal’s
receipt of collected funds from Empresa Electrica de Guatemala
(E.E.G.). “Any bank charges, taxes or expenses incurred in
transferring funds to Agent, are to be borne by the Principal.

Senate Finance Committee
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2. Agent shall make,all necessary and other reasonab1y
requested introductions, shall assist. in facilitating
communications between Principal and - key personnel of E.E.G., and
shall facilitate negotiations and timely execution of ths Power
Generation Facility Purchase and Sale Agreement..

3. Agent shall make available to Principal aill information
in Agent's possession which is pertinent to the Power Generatiocn
Facility .Purchase and Sale Agreement between Principal and E.E.G.

.4. Agent shall provide all necessary initial and ongoing
permits an _consents of the Government of Guatemala, including,
without }imitation, al} regulatory bodies thereof, necessary to
Principal’s fulfiliment of the Power Generation Facility Purchase
and Sale Agreement, including, without Timitation, 211 reasonable
exemptions from all tariffs and {import duties for all equipment
and supplies reasonably necessary to Principal's continued
operation. ‘

5. During the term of the Power Generation Facility
Purchase and Sale Agreement, as per the attached contract Agent
shall continue to make Principal aware of any significant factors
which may affect operations of the Facility and Off-Site
Facilities and shall continue to maintain Agent’s contacts in
furtherance of Principal’s operation of those facilities.

6. Neither Principal nor Agesnt shall use any information or
contacts provided betwesn the parties hereof:

A. for the purpose of circumventing or competing
against the other party, whether by
counter-proposal or competitive bid, or

B. in any manner to divert toc the party acquiring such
knowledge or contacts, the rightful competitive
advantage of the other party.

7. This Agreement constitutes the entire agreement and
understanding between the parties heretoc and supersedes all prior
and contemporaneous agreements and undertakings of said parties
in connection herewith. No statements, agreements or
understandings, representations, warranties or conditions
expressed or implied, not expressly set forth in this Agreement
shall be binding upon the parties, or shall be effective to
interpret, change or restrict the provisions of this Agreement
unless such is in writing signed by all parties and by reference
be made a part hereof. '

8. This Agreement may not be modified or amended except by
a subsegquent agreement in writing signed by all of the parties
hereto. Any party may waive any of the conditions contained
herein or any of the obligations of any other party hereunder,

EC2 000034350 &k
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but any such waiver shall be effective only if in writing and
signed by the party waiving such condition or ob1igation, except
as otherwise herein provided. :

9; Th1s Agreement shall be construed and interpreted in
accordance with the laws of the State of Texas and shall ba
deemed to be performable in Harris County, Texas.

10. Any notice to be given by either party to this Contract
shall be given in writing and may be effected by personal
delivery or mailed by deposit of such into the care and custody
of the United States Postal Service, certified, return receipt
requested, and postage prepaid, as follows:

If to Pricipal: TEXAS-OHIO POWER, INCORPORATED
ONE MEMORIAL CITY
PLAZA 800 GESSNER
HOUSTON, TEXAS 77024

If to Agent: SUN KING TRADING COMPANY, INC.
251 CRANDOM BLVYD., SUITE 6086
KEY BISCAYNE, FLORIDA 33148

However, the parties herato shall have the right from time to
time to change their respective address, and each shall have the
right to-specify as ite address any other address by at least
five (5) days written notice to the other party as harain
provided. A1l Notices shall be effective and deemed given upon
actual receipt or upon deposit in the care and custody of the
Un1%?d States Postal Service and specified above, whichever is
eartier.

11. This Agreement shall be binding upon and inure to the
benafit of the parties hereto and to their heirs, administrators,
successors, assigns, Jo1nt venture pertners, and legal
representatives.

In witness wheraeof, the parties hereto have caused this agreement
to be executed and effective as of the date first set forth
above.

TEXAS~-OHIO POWER, INC. SUN KING TRADING COMPANY, INC

EC2 000034351
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Appeals Transmittal Memorandum and Case Memo

[ Dete: yoy 0 3 200

1.Routing To: From: Appeal Code:
D.O. APS Houston Appeals
MS:HOU:AP:LMF
Copy To: (281) 721-7244
2. Features:

{J Examination or EF/EQ Follow-up
[ Closing Agreement

(O3 Fraud Penalty Removal .

3 Transferee Assessment

{1 Form(s) 5479 Attached

[ Restricted Interest

{3 Trust Fund Recovery Pcnalty (TFRP)
[ Joint Committee

] Audit Statement Arttached

{7 Offers in Compromise

[J EP/EO Determination

[0 Forra(s) 885-F/4668 Attached

(O International Issue

O Potential Competent Authority Cass
(J Other

3. Taxpayer(s) 4, Related Taxpayers'
Puerto Quetzal Power Corp Name: .
P. 0.Box 1 188 Workunit No: TIN/SSN No:
Y :
Houston, TX 77251 ts)
Name:
TIN: Work Uzit No.: Workunit No: TIN/SSN No:
76-0381261 5299337007 Year(s):
5. Tax Years: (*KTY) Narne:
Workunit No: TIN/SSN No:
199512 & 199612 Years(s):
6. Type of Case: Workunit No TIN/SSN No
Income ! Year(s)
7. Prior Findings: 8. Revised Findings:
Tax { Penalty Tax |
$535,368.00 $0.00 $0.00 1 $0.00

9. Disposa! Information:
X Agreed, Form No. Decision Doc.
{0 Unagreed _

, Review of Counse! Settlement

[ Foundation Classification

| [ Trial Preparation

[JJ SND To Be Issued - Copy Attached ! @ Other (See Remarks)

[ Premature Referral
Requested (Sec Remarks)

10. Other Information:

No. Of Conferences

Taxpayer's Rep.
George M. Gerachis

District Counse] Att.

Docket No.
17311-99

Examiner:

T Notter/// D7

11. Remarks and/or Supporting Statement.

Penalty Reason Code(s):
N/C Reasons Code:
ARDI Code(s): 7
Closing Code: €%
Coaference Reason Code:

SEE ATTACHED APPEALS CASE MEMO

Senate Finance Committee
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e/Date: AQ’s Grade: | Time: | # Forms 5403: 14. Earliest Statute Date:
Otasrnse. N, Cf_g p=1s 3
Lawrence M. Fagen, "Appeals Officer ” Lf hf;-./s_ CQ Beckas 2 '—;)\3’%/
15. ipproved [X{\ Assogiate Chief Date: Diswict Counsel Date
p v -
’ Fos s MS
Jagies M. Stryker, Associate Chief 2

Form 5402-¢

Internal Revenue Service - Department of the Treasury
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Schedule of Adjustments
Appeals
Tax Examiner’s Change to Appeals Reason
Description Period  Adjustment Adjustment Adjustment Code
CGS - Fuel and Power 1995 1,534,539 (1,534,539) 0
2 Other Deductions - 1995 333,333 (333,333) 0
{(Amortiztion) 1996 800,000 (800,000) 0
3 Environmental Tax Deduction 1995 (2,242) 2,242 0
Reason Codes (no narrative):
A taxpayer now agrees C taxpayer substantiated
B accepted by examiner D computational adjustment

Puerto Quetzal Power Corporation \ 1995 & 1996\ 17311-99

Lawrence M. Fagen, Appeals Officer
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ISSUE#1 & 2

SUMMARY AND RECOMMENDATION

Should $1,534,539 be disallowed in 1995 because the amount hasn’t been proved to be an IRC
§162 item and that it was a reimbursable or amortizable expense. No, the non- IRC §162
position taken by the District wasn’t sustainable as the examiner didn’t develop the case beyond
reliance on an informant’s report which couldn't be used in Tax Court. '

BRIEF BACKGROUND

Puerto Quetzal Power Corp. is owned 50% by Enron Global Power & Pipelines L.L.C. and 50%
by Centrans Energy Services, Inc. A branch of the TP operates an oil-fired, barge-mounted
power plant in Guatemala that produces and sells electricity to Empresa Electrica de Guatemala
(owned by Guatemalan govemment). In 1992 TP entered into an Operation and Mzintenance
Agreement (O & M) with Electricidad Enron de Guatemala, S.A. (EEG) which is wholly owned
by Enron Development Corp. (EDC). EEG is the operator and TP agreed to pay EEG all

reimbursable expenses under the O & M Agreement.

In 1993, TP and EEG amended the O & M to provide that the Project’s fuel oil requirements
would be supplied by Enron Power Ojl Supply Corp. (EPOS), a domestic sister of EDC. EEG
also agreed to make certain payments to Sun King Trading Co. (Sun King), an unrelated party,
on behalf of TP. The District position is that Sun King payments don't represent an IRC §162-
expense. ' '

DISCUSSION AND ANALYSIS

What is the International Examiner’s position?

As aresult of the EDC/Texas Ohio Power Co. (TOP) Agreement dated 03/12/92, EDC assumed
TOP’s previous obligation to Sup King. The services performed by Sun King group can be
characterized as a “finder fee” arrangement. Sun King is not a formal business group, but instead
a group of individuals which individually, or as a group, represented certain interest of TOP
leading up to Empresa’s si goature on the 15-year power sales agreement. The government took
the following position:

Puerto Quetzal Power Corporation\ 1995 & 1996 \ 17311-99

Lawrence M. Fagen, Appeals Officer
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« While PQPC did not directly pay the 1995 monthly obligation to Sun King, it directly
provided the funds, and took a current period deduction for all funds transferred to the payor,
EEG (billed by EEG to PQPC as reimbursable fees);
nothing has been presented which suggests this “finder’s fee” is an “ordinary” expenditure
benefiting only the current (1995) period operations of PQPC’s power plant.
any benefit attaching to the 1995 monthly Sun ng payments benefits more than just the
current tax period.

The taxpayer can argue inheritance of the Sun King obligation was “necessary” for EDC to
secure the Power Sales Agreement from TOP. But in order for the Sun King payments o meet
the requirements of IRC §162, they must be both an ordinary and a necessary expense.
Therefore, any expenditure incurred by PQPC (period 01/01/95 to 08/22/95), to fund the “finders
fee” obligation to Sun King is disallowed under IRC §162.

What is the petitioner’s position (along with applicable IE counter points)?

Pursuant to the O & M Agreement, petitioner agreed to pay EEG, the operator, all “reimbursable
expenses” on a monthly basis. Fuel oil expenses constituted “reimbursable e*{penscs " under the
O & M Agreement. Furthermore, the petitioner argues that payments made to Sun King are
legitimate obligations under IRC §162.

Why does the IE disagree with fuel oil being included in the O & M Aereement?

According to the IE the O & M Agreement specifically defines “reimbursable expenses” and
fuel oil is specifically omitted.

§1.29, Reimbursable Expense: Subject to §4.1, any reasonable expense or expenditure
incurred by Operator in the performance of the work, including, without limitation, (i)
purchases of spare parts, tools, equipment, consumables, materials and supplics (other
than fael), (ii) Labor Costs, (iii) the direct cost of subcontract 1abor or services needed to
perform services otherwise covered by this agreement, (iv) insurance premiums and (v)
any other item covered in an approved Annual Budget.

It appears from the above that Puerto Quetzal Power Corp. (PQPC) would not nccd. to reimburse
the operator Electricidad Enron de Guatemala, S.A. (EEG) for fuel costs. Note: this fuel
exception will be deleted in a subsequent revision to the O & M Agreement on 03/31/93.
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What is POPC's position on pavments made to Sun King Trading Company (Sun King)?

On March 13,1993 PQPC and EEG amended the O & M Agreement to provide that the Project’s
fuel oil requirements would be supplied by Enron Power Oil Supply Corp. (EPOS), a domestic
sister company of EDC, EEG also agreed to make certain payments to Sun King, an unrelated
party, on behalf of PQPC. The payments to BEG as well as the payments to Sun King were
ordinary and necessary expenses deductible under IRC §162.

Main TP argument is if PQ (Enron) did due diligence when they (EDC) entered into an
agreement with TOP the payments to Sun King are good. In other words EDC wasn’t obli gat.cd
to do an investigation into the operations of Sun King to assure the moneys flowing to Sun King
were for completely legitiment purposes and never would be construed as anything otherwise.
They felt they were paying for the service of obtaining and maintaining a contract with EEG.
Sun King provided that service and was being paid. Earon decided it was better to make the -
lump sum payment of $12,000,000 as it was more attractive for investors not to see the long-term
obligation on the books. '

How does the IE view the Sun King payments. in view of the O & M Agreement and it’s
subsequent amendment and a new fuel acreement?

Basically, the IE says that Sun King is eliminated from the arrangement as a result of
modifications and a new fuel contract. The following is argued:

Amendment #1 to the O & M Agreement dated 03/31/93 is between PQPC and EEG. §L.i3of
the O & M Agreement dated 11/13/92, is deleted in its entirety and the following provision
substituted: -

§1.13 Fue] Agreements: The fuel supply and transportation agreements for the Project’s
fuel oil requirements, entered into

(i) on 10/06/92, between Enron Power Marketing Co. (EPMC) and Enron Power Corp.
(EPC), as modified by that certain Modification of Agreement dated 03/30/93 between
EPC and EPMC and as assigned by EPC to Enron Power Oil Supply Corp. (EPOS)
pursuant to that Assignment and Assumption Agreement dated as of 03/31/93, and

(ii) on 10/27/92, between Texaco International Traders, Inc. (Texaco) and EPC, as
modified y that certain Modification of Agrecment dated 03/30/93 between EPC and
Texaco as assigned by EPC to EPOS pursuant to that Assignment and Assumption
Agreement dated as of 03/1/93...
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§1.29 of the O & M Agreement is hereby deleted in its entirety and the following
provision substituted:

§1.29 Reimbursable Expense; Subject to §4.1, any reasonable expense or expenditure
incurred by Operator in the performance of the work, including, without limitation, (i)
purchases of spare parts, tools, equipment, consumables, materials and supplies,
including fuel oil whick Operator supplies or causes to be supplied to Owner
bereunder... -

On 04/01/93, a Fuel Supply and Management Agreement was entered into by and between EEG
(cperator) and EPOS. §5 of this Agreement provides in part:

Price; Pavments: In exchange for the fucl supply and management services to be
provided by EPOS hereunder, Operator agrees to pay, or cause to be paid, to SPOS an
amount each month equal to the sum of ) '

(i) an amount equal to 6% of the gross monthly revenues of PQPC in such month
(monthly fee), and ' :

(i) the invoice amounts actually paid y EPOS to its fuel oil suppliers to procure the
supplies that are delivered in such month pursuant to this Agreement. ..

The IE maintains that as a result of Amendment #1 to the O & M Agreement dated 03/3 1./93, and
the Fuel Supply & Management Agreement dated 04/01/93, nothing is mentioned regarding
EEG’s (operator) agreement to make certain payments to Sun King, on behalf of PQPC (owner).

(Appeals) I infer that the IE is saying there’s no business purpose in PQPC’s payments to Sun
Xing.

Note:. According to the IE Sun King is a Panamanian corporation. The nature of the payments
is that of a finder's fee according to the IE, not to be expensed or amortized

How does petitioner attempt to justify the Sun King payments?

During 1995 PQPC paid a total of $18,437,704 to EEG for operating and maintenance services
actually performed for the Project by EEG, payments actually made to Sun King in PQPC's
behalf, and fuel oil actua]ly supplied to the Project by or through EPOS, all pursuant to the O &
M Agreement. The $1,534,539 at issue was part of such payment to EEG and constitutes an
ordinary and necessary expense of PQPC that is fully deductible in 1995.
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MY EVALUATION

What is Sun King doing _and in what capacity?

The TP provided a copy of an Agency Agreement between TOP and Sun King (2 Guatemalan

Corporation), in which Sun King is to act as an agent for TOP. As an agent, Sun King purports
to:

* be the proprietor of certain documents, information and knowledge relevant to
E.E.G.’s electrical energy requirements;
have sufficient knowledge, expertise and contacts to facilitate executlon of a contract
between TOP and E.E.G.;

* be able to make all necessary and other reasonably requested introductions;

* assist in facilitating communications between TOP and key personnel of E.E.G.

* be a facilitator for negotiations and timely execution of the Power Generation Facility
Purchase and Sale Agreement;

* make available all information which is pertinent to the Power Generation Facility
Purchase and Sale Agreement between TOP and E.E.G.
be able to provide all necessary initial and ongoing permits and consents of the
Government of Guatemala, including without limitation, all regulatory bodies;
be able to obtain reasonable exemptions form all tariffs and import duties for all
equipment and supplies reasonably necessary for TOP’s continued operation.

Some of the above benefits resemble those that a government could grant if TOP were to
negotiate directly with Guatemala. Some observations about Sun King’s unusual nature to }_1avc
the ability to provide the benefits and privileges so broad in scope are who are these people in
Sun King that have this power and how did they acquire the expertise? Are the Sun King
principals:

e agents of the Guatemala government;
members of TOP’s staff or board of directors;
* providing this service to other companies;
have a history of providing similar services before the agreement and after?

The case file is devoid of any details on the above, other than to say that the District believes the
people involved with Sun King were friends and appeared to be no more than brokers betvyeer}
the Guatemalan government and TOP (part of 3™ party informaticn). There was no investigative
work done in this area by the government to prove or disprove the business relationships or
abilities of those associated with Sun King.
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In conference, the TP was asked to provide information as to how they knew if the money they
were paying was being used for the items outlined in the agreement. They said they were going
to contact a former Enron employee to see if he could shed more light on the subject. They
adamantly argued that the contract was takeg over by Enron and they were not required to do a
complete investigation into Sun King before following the contract which was already in
existence. In other words, Enron is purchasing a package that included the Sun King obligation;

Is it their responsibility to challenge the propriety of the contract before signing up because in the

future someone may say the Sun King group was bogus as far as providing services is
concerned? :

The District states that the fees to Sun King aren’t IRC §162 because they represent a finder’s
fee. Furthermore, the IE states that:

* Sun King is not a formal business group, but instead a group of individuals which
individually, or as a group represented certain interest of TOP leading up to
EMPRESA’s signature on the 15-year power sales agreement.

* Nothing has been presented which suggests this “finders fee” is an “ordinary”
expenditure benefiting only the current (1995) period operations of PQPC’s power
plant. !

Any benefit attaching to the 1995 monthly Sun King payments benefits more than
just the current tax period.

The IE further argues that since the “finders Fees” are not enumerated as capital expendifures
qualifying as an IRC §197 Intangible, amortization is the provided by IRC §197(a) for either:

(a) the $12,000,000 lump sum payment, or
(b) the total $1,534,539 in monthly payments tended Sun King

How does the District back-up the above contention that Sun King is a finder fee
arrangement? '

There is no investigative work in the case file by the IE to back-up the contention; the agent
didn’t do further work on Sun King to either question or affirm that Sun King does or doesn’t do
the items listed in the agrecment (performance of duties listed above in this Evaluation). The
IE’s main premise is that the TP hasn’t proven that the fee is nothing more than a finders fee.

When I asked the questions about the agreement in conference and referred b:ack to fht.! duties
listed for Sun King to perform, the POA said I was the first to make this detailed inquiry and
wanted to know if the IE had a supplemental report with more evidence to support his position.

Puerto Quetzal Power Corporation \ 1995 & 1996\ 17311-99 6

Lawrence M. Fagen, Appeals Officer



214

There is information from a third party that speculates to the above allegation. However, the IE
didn’t pursue an investigation based of the third party information to either disprove it or prove
it (pethaps this was due to the TP’s reluctance to extend the statute), Instead the IR stands on the
premise that the TP can’t prove the amounts paid are nothing more than a finders fee,

The third party can’t be called as a witness as the privacy protection would be violated. The.
government, at this point without a Sun King investigation, can only rely on the IE’s contention
that the TP can’t prove the payments aren’t a finders fee.

What has the TP done 1o defend the deduction as a legitiment expense?

The TP offers the following regarding Sun King:

Sun King Trading was an entity formed by 2 small group of businessmen, including several
wealthy Guatemalans, possibly to participate in the privatization of the electric power business in
Guatemala. Enron is not aware of any reason for its formation.

The principals of Sun King included the following, all of whom were prominef;t businessmen in
Guatemala;

Raul Arrondo- Mr. Amrondo was = Miami-based Cuban who sold small engines that
generated electricity. He had a business relationship with Patrick La Strapes, the
President of TOP. They met when TOP was involved in small power projects. Mr.
Arrondo’s engines were not the kind used to generate electricity in large power plants,
however. They were more suitable as back-up electric power sources for sugar
plantations, farms, offices, etc. Mr. Arrondo also was active in Guatemala, which was an
excellent market for his generators because of the frequent power failures in Guatemala,

Several of the other principals of Sun King were his customers.

Oswaldo Mendez Herbruger— M. Herbruger, a former Olympic athlete (and
subsequently Guatemala’s Minister of Sports and Culture), was a businessman. His
family had built some of the first merchant power plants in Central America.

Marco Antonio Lara—Mr. Lara was a plantation owner and a customer of Mr. Arrondo.

Roberto Lopez-Mr. Lopez was a business agent, primarily representing foreigners who
wanted to invest in Guatemala. ' '

Henrik Preuss—was a wealthy businessman, with interests in sugar, coffee, textiles and
shipping. ~

Puerto Quetzal Power Corporation\ 1995 & 1996\ 17311-99 7

awrence M. Fagen, Appeals Officer



215

Mr. Arronde knew first hand about the acute power shortages in Guatemala. His friend, Mr. La
Strapes, persuaded him that the time was ripe for Guatemala to re-privatize the electric power
industry. Mr. La Strapes represented to Mr. Arrondo that with the combination of Mr. Amrondo’s
understanding of generators, TOP's power project development experience, and some engineers
and others, Mr. La Strapes had all the skills necessary to bring private power to Guatemala. All
that was missing were some high profile Guatemalan business people as investors and partners.
Mr. Arrondo’s customers appeared to fit the bi].

None of the Sun King principals were agents of the Guatemalan government, nor were they
members of TOP’s staff or board of directors. Both Sun King and TOP were entities wholly
unrelated to Enron.

Although the Sun King principals were experienced business people, they had never constructed
or operated a power plant. Thus, they also had no way to evaluate the economic risks or
potential returns of the deal. They looked to TOP to handle the construction and operation, and
to assume the financial risk, of the Guatemala Project. They were reluctant to risk capital in the
project. Originally, Sun King wanted a lump sum fee for the services it rendered. TOP was not
well capitalized, however, and negotiated a contingent payment. Sun King insisted on receiving
a royalty, rather than a profit interest, wanting to be paid regardless of whether the project was
profitable or not,

After the PPA and the Agreement had been executed, it became increasingly apparent that TOP
did not have the financial capacity or the experience to make the Guatemala Project successful,
With Sun King’s cencouragement, TOP began contacting potential partners.  After being
approached by TOP in February 1992, Brron became interested in the project. Enron had been
looking for potential privatization opportunities in Central America. At the time Guatemala was
not on the radar screen of many foreign investors, so Enron assumed it might not face much
competition. It was mistaken. A potential supplier of generating equipment, Wartsila Diesel,
Inc. (“Wartsila”) was also interested in becoming a partner in the project. After intense
negotiations, Enron won the right to be the new investor.!

Enron did extensive due diligence before agreeing to take on the project. Enron’s model for
international power project development was to obtain as much limited recourse financing as
possible so as not to take on too much financial risk. In order to obtain such financing, the PPA
would have to be valid and enforceable, Satisfied with its due diligence, Enron insisted on
taking over the project from TOP. Enron agreed to pay certain amounts to TOP and to assume
TOP’s rights and obligations under the Agreement and the PPA. Enron also tried to renegotiate

' Ultimately, an agreement was reached among the parties by which Earon would be awarded the bid for
the Guatemala Project but Wartsila would be awarded the turnkey construction contract on the project.

Puerto Quetzal Power Corporation \ 1995 & 1996\ 7311-99 8

Lawrence M. Fagen, Appeals Officer



216

the Sun King royalty to shift more risk to Sun King. Sun King resisted, so Enron assumed the
royalty obligation.

While it was negotiating with Sun King and TOP, Enron began looking for other equity inve§tors
and a lender. Tt ultimately persuaded King Ranch Oil & Gas, Inc. (“King Ranch™) to acquire a
S0-percent interest in the project. It also persuaded the International Finance Corporation

(“IFC"), 2 unit of the World Bank, to lend $71 million of the approximately $95 million required
for the project. _

Not surprisingly, each of King Ranch and IFC did their own extensive due diligence into the
validity of the contracts, including the PPA and the Agreement. In a March 8, 1993 letter to
Enron Power Corp., King Ranch made clear that its purchase of an interest in PQPC would be
subject to (2) its review and approval of all material agreements and documents affecting its
equity interest and the project and the business, prospects, and liabilities related thereto, and '(b)
its review and approval of past and present compliance with local and U.S. law in connection
with the project, including, but not limited tq, compliance by Enron Power Corp. and its agents
with the Foreign Corrupt Practices Act. King Ranch ultimately consummated its purchase of a
50-percent equity stake in the Guatemala Project. -

Thus, it clearly was satisfied by the results of its independent review of the foregoing items.
IFC also did extensive due diligence, including interviews of representatives of both E.EGSA and
Sun King. IFC was satisfied there were no improper relations between the two entities, and it

proceeded with its $71 million limited recourse loan, requiring only the standard representations
and warranties.?

What is the Enron / SunKing Relationship?

Enron is not aware of any agreement between Sun King and EEGSA pursuant to which
Sun King agreed to represent EEGSA in negotiations. To the contrary, Enron always
observed Sun King on the opposite side of the negotiating table from EEGSA.

2 Enron believes Sun King is not still in existence. Enron's last transaction with Sun King
was the payment to Sun King that is at issue in this case.

3. Enron was not involved with the Guatemala Project before February of 1992, and was not
involved with the negotiations leading up to the Agreement or the execution of the
Agreement. Thus, Enron does not know why Sun King was referred to in the Agreement
23 a Guatemalan corporation. EBnron has since confirmed that Sum King was a

? Wartsila ultimately became the turnkey construction contractor for the project and did its own due

diligence

Puerto Quetzal Power Corporation\ 1995 & 1996  7311-99 5

Lawrence M. Fagen, Appeals Officer



217

Panamanian corporation. It may be that Sun King operated in Guatemala as a branch of
the Panamanian corporation.

4 The principals of Sun King included the following five individuals: Raul Arrondo,
Oswalde Mendez Herbruger, Marco Antonio Lara, Roberto Lopez and Henrik Preuss.

5 Sun King approached TOP about development of the Guatemala Project. Sun King
learned of TOP through R.B. Grove, a Miami company owned by Raul Arrondo that sold
power generators. R.B. Grove had connections with Waller Marine in Houston, who
referred Sun King to TOP.

6 Enron dealt with the principals of Sun King, specifically Oswaldo Mendez Herbruger and
Henrik Preuss, with respect to the royalty payments under the Agreement. Henrik Preuss
did most of the negotiating on behalf of Sun King, although all were involved. Mr.
Preuss currently is the president of Centrans Energy, an unrelated third party. Centrans
Energy ultimately became Enron's partner in the Guatemala Project, purchasing a 50-
percent interest on January 8, 1996.

7. The $12 million lump-sum payoff amount made by Enron to Sun Kirdg was a result of
arm’s-length negotiations between Enron and Sun King, two unrelated entities. Enron
calculated the buyout amount it was willing to offer by comparing a lump sum payment
with the projected royalty payments it otherwise would have made, discounted to reflect
the project’s risk.

Based on such assumptions and calculations, Enron first offered approximately $10
million to Sun King in satisfaction of the royalty obligation. Sun King countered with a
demand for $15 million, The parties obviously had differing views of the riskiness of the
future cash flows from the Guatemala Project. The parties’ extensive negotiations
ultimately led to a termination payment of $12 miltion.

Conclusion:

The government cannot refute any of the above without an investi gation into Sun King activities.
Appeals is not the venue for this type of activity. I asked the questions that led to the majority of
the above information. As an appeals officer I was becoming the developer of the issue, as these
areas were not touched during the examination. Since the basis of the District’s argument is data
that cannot be used in court, the government has insurmountabie hazards in pursing the premise
that Sun King is nothing more than friends getting together and charging a finders fee.
Therefore, I recommend full concession of both issues, as the contention that Sun King is not an
IRC §162 expense cannot be sustained. '
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MEMUKANDUM

TO: James J. Steele / Bill Coy
FROM: Jorge Asensio A.
DATE: February 26, 1993
REL: Payments to the Sun King group.
To comply with the Sun King Group we basically have two options. One is to pay in Guatemala

with local currency, and the other is to pay in dollars abroad. Both alternatives however, have
~ local tax implications that have 1 be met in order to be able 0 account for these payments
legally, and be able w deduct such a substantial expense for tax purposes in Guatemala.

1 have very litde information on the Sun King'contract.’ ‘bu:'l do know that they can select their
bank of preference.  Please be aware that this does not mean that if they select a bank in the

U.S. or in England we have to pay in Dollars or in Pounds. Above all, | understand that this
provision means that we can not force that group over the use of one bank.

)
_The commitment to pay such commission that was inherited from the Texas-Ghio contrastshoukd
be sesn s an obligation that arises out of the Guatemalan operation. Ui should not be taken as

an obligation by Enron Power Development Corp. just for the fact that this was the company
that originally took the contract, Whatever contract was accepled by Enron, it had as a man

goal to develop a project in Guatemala, so the commission should always be linked to that
project, and as such to its local eamings.

Of course, any company in Guatemala may have expenses and obligations payable abroad, and

~ have the obligation to get the dollars to meet those obligations. Foreign contractual obligations
are 3lso tax deductible.

So, in order w establish a frame work of references | recommend the following:
a) Not to obligate Puerto Querzal Power Corp to pay in dollars;

b) “To allow payment in gollars provided that Puerto Quetzal Power Corp. can get doliars
without limiling its own access to hard currency. (n other words, Puerto Quetzal Power
Corp. will leave any dollar obligation in last place, so if we are able 10 comply by
getting the doflars we will, but if no sufficient dollars are available we will pay
Quetzales. This is strongly supported by two things: - We are paid in Quetzales and not
in dollars: - The exchange mechanisms do not allow a free conversion w doilars, so 1t
is obvious that Puerto Querzal Power Corp. will apply its few dollars to pay for the
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elements that are needed to maintain the operation running. By the way, in David
Haug's letter 1o the Sun King group dated march 12, 1992 he indicates that payments will
be made to them at G av. 20-25 zona 10 in Guatemala City. There is no indication of

payments abroad. The acrual agreement between Enron and Texas-Ohio does not
indicate anything with respect to form or place of payment.

c) All payments are gross, including any taxes levied in Guatemala to ejther local or foreign
obligations. Puerto Quetzal Power Corp. will not pay any taxes on behalf of Sun King.
You must understand that guatemalan tax legislation levies withholding taxes on payments
abroad where the payee is the taxpaycr, even if the payor has the obligation to pay the

withholding.

d) Any charges or expenses, present or future that are charged in the exchange mechanism,
and all fees involved in the Quetzal-Dollar conversion will also be discounted to the
payee, . _

e) Payments only cover the revenue obtained from the sale of electricity derived from the

two barges. Any other revenue derived from future production is not part of the deal.
By now Enron can promote itself in Guaremala

f) The term of the obligation in the original Texas-Ohio - Empresa Eléctrica de Guatemnala,
S.A. contract is 1S years. If the Sun King contract does not refer 1o any term, we should
try W negotiate a inore coavenient term. | suggest 5 years_.[.understand that the 15 year
term of the original contract was something requested by Empresa Eléctrica de

Guatemala §.A. to Texas-Ohio and not a product of Sun King as a group pushing for that
term,

g) Given the fact that the Sun King payments do not represent any REAL service to Puerto
Quetzal Power Corp. it is always possible that our @x authorities could disallow that
deduction in the future. In this regard, I strongly recommend that we condition payments
on the basis of their deductibility: payments will be made provided that they are
deductible. [ also recommend that the contract as such, and the invoicing be carefully

drafted in order to avoid these problems. We should be very credible at the me of
invoicing.

h) It is also important to try 10 “lock-in™ today’s charges in the Empresa Eléctrica de
Guatemala S.A. - Puerto Quetzal Power Corp. contract in order to avoid and endless
increase in the 6% commission. If any increases for electricity charge have to be made
to Empresa Eléctrica de Guatemala S.A. due 10 oil prices or otherwise, we should be
able to invoice these increments as “overcharges” or “overcosts” in order 1o keep current
prices permanently charged as our basic contractual stipulation, and only pay the 6%
based on this basic price. Otherwise, any increment in cost i directly favorable to Sun

King, an aspect of our relationship with Empresa Eléctrica de Guatemala, S.A. that
doesa't help much.
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After giving you these ideas, | now want to cxplain the difference between local and foreign
payments regarding the tax issue.

I will use and example of a monthly gross income of Q20,00,000.00

LOCAL PAYMENT.

S:
P APTA

Q20,000,000.00 = 6% = Q1.800,000.00 which should be INVOICED as follows:

Sun King invoice for Q1.682,242.99
+ VAT &x of 7% Q 1]7.757.01
TOTAL INVOICED AMOUNT  Q1.800,000.00
This is paid as follows: Ql,682,242.99
YAT tax 0 117,757.0!

Q1,800,000.00
4% withhalding oo fees wad commimivas: Q 67289.72-
Actual payment: Q1,732,710.28

The withholding tax is paid by us to the tax depantment on account of Sun King's income tax,

FOREIGN PAYMENTS:

Q20,000,000.00 6% = Q1,800,000.00
Withholding of 25% = Q 432,000.00
Balance due = Q!,368,000.00

If we pay dollars at 5,30 x 1USS = USS 258,113.21 and this will be the amount paid.

If Sun King is an American company it should pay income tax in the US if they receive payment

this way. In the event of lucal payments in Guartemnala they will also be subject to income @mx
of 25% after expenses are daducted.

Another waming which [ find very imporant in thiy ase, is the one related to the definition of
“Commissions®, as we ure considering periodical payments of commissions to Sun King. The
Guatemalan Tax Authorities have always considered that a "commission® is a one shot deal,
payable upon termination of a gingle tansaction. A commission payable periodically is
understood by them as being 2 “royalty®. | recommend to define our paymeats to Sun King
correctly as “royalties” in order to withhold 25% but, in the event ot any adjustments or tax
modifications, Sun King could petition Government for recognition of commission status and and
thus pay a 12.5% withholding due on commissions. The advantage of paying royalties is the

3
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fact that these are basically justified by the contract. Commissions though, have to be justified
by the nature of the transaction involved.

GROSSING UP ALL THE COMMISSION:

If it is preferred that Puerto Quetzal Power Corp. pay the *periodic commissions® rather than
*Royalties®, the following concept could accomplish that.

Another possibility, provided we maintin 2 15 year contract with Sun King, is to determins 2
ceiling on the overall valuc of the 6% commission payable to SUN KING during the fiftzen
years of the contract, and establish & fixed amount to be paid every month for fifieen years.
This payment would be artached to a provision that considers every monthly payment as 2
maximum, and that if a lesser amount is invoiced to Empresa Eléctrica de Guatemala, S.A.in
a given month, the corresponding deduction would be applied. - ~

.

This alternative has the following advantages:

a) We put a ceiling to the overall commission payments;

b) If any costs go up in the future, the commission will stay the same. [t would be variable
in the sense that being subject 10 a lesser monthly charge, we still pay the commission
for the amount invoiced, but naver beyond current charges. '

c) The concept uf a *commission” payable periodically, which is preferred 10 2 *Royalty"
for withholding purposes is much better founded this way, than an independent monthly
payment of commissions.

The main disadvantage:

a) A grossed up amount may be seen as very attractive, making future negotiations for a
buy out more ‘difficult and expensive.

If you need further informarion 1 will be delighted to extend this memo.
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€ €

The parties to this agreement are Texas-Ohio Power, Inc., ("TOP")

a Texas corporation., and Enron Power Development Corp. a Delaware
Corporation ("EPC%),.

The parties agree to the following arrangements to effect the
transfer of the contract dated January 13, 1992 between TOP and

Empresa Electrica de Guatemala, S.A. ("Empresa") ("The Pdwer
Contract").

1. 1In consideration for the assignment described in paraQraph 2
below, EPC agrees to make or cause the Project to make the

following payments to TOP or its designee to the bank account
designated by it:

A. 100,000, within 3 business days from the date the

assignment is effective in accordance with the laws of
Guatemala.

B. §100,000 on December 1, 1992.

C. Up to $100,000 in reimbursement of reasonably evidenced

engineering, legal or other expenses incurred by TOP; and

D. An amount each month equal to 6.0% of the gross revenues
generated Dby the sales of electricity and payment for
contract capacity under the Power Contract.

Senate Finance Committee
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E. $700,000, on the date of €f£irst commercial operations
under the Power Contract; and

F. $700,000, 180 days after the date in (E) above.

2. TOP agrees to assign the Power Contract to EPC or
designated affiliate or subsidlary promptly upon the request of
EPC, in accordance with Guatemalan law.

3. TOP agrees to indemnify EPC and its affiliates for any claims
arising prior to the date of the assignment made by any person as
to any rights in the Power Contract, or the revenues' of the
Project, other than those amounts set out in paragraph 1 (a)

through 1 (£) to the extent EPC fails to perform its obligations
under these paragraphs.

4. As used herein, "Project" means the entity that owns the power
plant contemplated in the Power Contract.

5. This agreement shall be governed by U.S. law.

6. All obligations under this agreement are conditioned on €£inal
approval of the assignment by Empresa and the unconditionality of

the assignment and release by Empresa of TOP from all obligations
under the Power Contract.

7. 1f the Project is expanded toc include additional megawatts of
installed capacity ("MW") to those initially installed, EPC will
pay TOP a pro rata amount based on the new MW divided by 110 MW
to the amounts in A,B,C,E and F herein.

EC2 000034377
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/
8. This agreement supercedes any and all prior agreements between
the parties hereto.

Dated: As of March 12, 1942

TEXAS-OHIO0 POWER, INC.

s,

By: J PatricL La Strapes
President

ENRON POWER DEVELOPMENT CORP.

bavid L. hauc
uanaging Pirector

EC2 000034378
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2 ¢

RMENDHENT TO THAT AGENCY
AGREEMENT DATED FEBRUARY 24, 1992
BY AND BETWEEN TEXAS-OHIO.&OWER, INC.
AND SUN KING TRADING COMPANY, INC.

Whereas Principal no longer desires to retain the services of
Agent:

Now therefore:

A\l

(1) Paragraphs ) through 6 of that agreement are hereby revoked
and are of no further force and effect, as of the date herect,

(Z) Rgent, as of the date hereof is no longer empowered to act,

in any manner, on behalf of Principal, and shall indemnify, save

and hold harmless Principal against any claims against Agent or

Principal arising from any acts or omissions of Agent in

connection with that Agreement to which this amendment is made a
part,.

{3) Principal shall pay Agent each month an amount equal to 6.0%

-?f the gross revenues generated by the sales of electricity and
/paymént for contracrt Capacity under the contract dated January
13, 1992f by and between Texas-Ohio Power, Inc. and

Empresa
Zlectrica -.gde Guatemala, S.A. ang a@ssigned to

Enron Power
Deyelopment Corporation, a Delavare Corporation,

herein by reference a8s if fully set forth herein.

hereby 8ssign to Agent the right to receive

and incorporated

Principal coes
the payment set ¢orth

Senate Finance Committee
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in paragraph . 1 (d) of Exhibit "A", directly from Enron Power
Development Corporation for which the obligation of payment |is
subject to that Agreement attached hereto as Exhibit ™A" and
incorporated her'ein by. reference, and .such assignment shall
relieve Principal of the obligation in the first sentence of this
paragraph. ‘

SUN .KING TRADING COMPANY, INC

%ﬁ// //Q Dated March Z. 1992

Osé/ido Mé dez Herb ger
President

TEXAS-OHIO POWER,

LALibQ4ﬂ947 Dated Harch ,LZQ, 1992

J. Patr ck La 'Strapes
Presidentg

EC2 000034348
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Guatemala,
March 12, 1992

Mr. DAVID L. HAUG
Managing Director
ENRON POWER DEVELOPMENT CORP.

Dear Mr. Haug:

Referring to our agreement dated March 12, 1992, where we
agreed on certain arrangements to effect the transfer 0f the
contract (the "POWEKR CONTRACY"™) dated January 13, 1992, between
TEXAS—OHIO PUWER, INC. and EMPRESA ELECTRICA DE GUATEMALA, S.A.,
1 would like to notify you, that the right ot a monthly payment
of a 6.0% of the gross revenues generated by the sales of
electricity 2and payment for contract capacity under the Power
Contract (paragraph 1 (d) of our cited agreement), has been
legally and effectivelv assigned in favor of SUN KING TRADING
COMPANY, INC.

Consequently, please be fully advised that any monthly payment
under paragraph 1 (d) of our agreement dated March 12, 1992, must
be pald directly to the assignee, SUN KING TRADING COMPANY, INC.,
6a. avenida 20-25 zona 10, 8th floor, Guatemala city, Guatemala.

Please, notify SUN-KING TRADING COMPANY, INC. of your receipt
of this letter.

Best regards;:

f
Husor
Patrick LBStrapes

President
TEXAS—-0OHIC POWER, INC

Senate Finance Committee
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Guatemala,
March 12, 1992

SUN KING TRADING CUMPANY, INC.
6a. avenida 20-2% zona 10, 8th. floor,

Gentlemen:

¥e would 1like to inform you that an this day, we hzave been
officlally notified by TEXAS-OHIO POWER, INC, that SUN XING
TRADING COMPANY, 1INC. has bzan dexignatsd ths aszignee o©f alld
rights derivad from paragraph 1 (d) of <the agraanant gigned
batvean TEXHRB-OH1O POWER, INC. and ENRON POVER DEVELOPHMENT., CORP

dated Harch 13, 1992, which refers to the trassfer of rights of a
Powar Contract. ‘ :

Therefore, We will be paying directly te SUN XING TRADING

COMPANY, INC. the monthly paynents related in paragarph 1 (d) of
tha praviously nentioned agreaemant,

Best wishes:

David Hauy
Managing Diragrer
ENRON POWER DEVELOPM p RP

EC2 000034381

= b

582 2 378182 PRGE. 032

FEB 24 'S3 1B:15



229

S.H 1t iduL-s- : a Sy
oS0z 2 v A‘ Z drulby tEH M_f_j.‘ 10:15 NUMO16 P .03

« AFNi. B4 8 Aes MmN
Cahd

5

C.B.W.
FES 2 4 1883

Guatemala,
March 12, 1982

Mr. Patrick LaStrapes
Prusident
TEXAS-OHIO POUMER, INC

Dear Hr. LaStrapes:

We hereby aknowledgs recsipt of your letter dated MHarch 12,
1992, wherve you notify us of the assignnent of rights contained
in paragraph 1 (d) cof our agreemant dated March 12, 1992, ia
favor of SUN KING TRRUING COMPANY, INC, '

Consaguantly, and folloving your notification, ve Wwill pay
direoctly to SUN KING TRADING COMPANY, INC, 6a. avenida 20-25 zona

10, 8th. floor, the monthly payments contained im paragrapbh 1 (4)
of£ cur previcusly mentionsd agraament.

Bast wishes:

)

DAVID HALG

Nanaging Director
R ENRON POMER DEVELOP

EC2 000034380
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ASSIGNMENT AND ASSUMPTION AGREBEMENT

This Assignment and Assumpticn Agreement ("As-
signment®) is entered into by and between Enron Pover
Daveloprent Corp., & Delavaré carporstion (“EFDC') and
Puerto Quetzal Powar CArPey Guatemala branch, & Delaware

cg;goration (*pqpc), &s of the 13th day of November,
1 L] N '

WITHESEETH

WEEREAS, EFDC and its affiliates _have been
developing a 110 megawatt barge-mounted power generation
£acility to be located at Puerto Quetzal, Guatemala (the
wproject™)s and

WEEREAS, EPDC has acquired, in accordance with
an ogrecment dated Merch 12, 1992 between EPDC and Texas=
Ohio Pover, Inc. (the =pexas-Ohio Agreement®), a contract
to sell electric power generated by the Project to
Eoxpresa Electrica de Guatemzla, 5.A. ("Empresa®) (such
contract, as amended DY the agreemcnt dated March 12,
1932 between Empresa, EFDC an Texag-Ohio Power, Inc. and
as amended by the letter agreement dated April 10, 1832
betveen EPDC and Empresa, the "Pover Contract™); and

HEEREAS, PQPC has been formed for the purpcse
of owning and providing for the construction, operatien
and maintenance of the Project; and

WEERRAE, EPDC nov vishes to assign to EQPC and
PQPC vishes to assume and gccept the 8ssignment of the
Pever Contract and any and ell other assets owned or held
by ERDC with respect £o the Project (collectively, with
the Pover Contract, the "rssets");

NOW, TEEREFORE, in consideration of the mutual
prorises and covenants contained herein and other good
and valuable consideration, the receipt and sufficlency
of vhich are hereby acknovliedged, the parties hereto
agree ag follovst

1. Assignment g% PPDC and Assumption by PQPC.
EPDC hereby assigns, trons ers, conveys and scts cver tc
pQrC all of £pDC' 9 right, title, interest, liapilitles
and obligations in, to and undar the Assets. PQPC hereby
agsumes all of £PDC's title and Interesgt in the Assets
gnd all of EPDC's tiabilities and ocbligations with re-
spect to the AsBels. PQPC hereby expressly agrees to

Senate Finance Committee EC2 000034409
EXHIBIT 17
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perform all of EPDG's liabilities and abligations with
respect to the Assets and to pay, sstisfy or discharge
all such liabilities and ocblfgationa.

2. Representations and Harranties. (a) EPFDC
hereby represants and warrants to BQ at (i) the Power
Cantract has been validly assigned to EPDC by Texas-Ohia
Pover, Inc,, ia {n full force and effect and {s the le-
gal, valid gnd binding obligation af EPDC enforcssble
against EPDC in accordance vith its tarms; (ii) EPDC isa
not in material default under the Pawer Contracts (iii)
the ags{gnmant of EPDC's interest in the Power Contract
and the other Assets pursuant to this Aszignment has been
duly authorized a8ll necessary corporate action on
behalf of EPDC; (iv) the Pover Cantract im free and clear
of all pledges, security interests, lieng, charges, en-
cunbrances, equities, claims, optiong or Limitations of
vhatever ngture that it has elther created or guffered to
be placed on the Pover Contract and (v) no gavernmental
authorization or ather authorization or congent {mclud-
ing, without limftrtion, the authorization or consent of
Express, {s required to be cbtained in connection with
this Assignment,

(b) FQPC hereby represents and warrants
that the assumption af the Pover Contract and the other
Assets by it pursuant to this assignment hag bheen duly
authorized by all nccessary corporate ection ecn behelf of
PQFC.

3. PBover of Attorncy. EPDC Rereby appoints
PQPC a3 the true and lawiul agent and attorney of EEDC,
with full power of substitution, in the name af EPDC, to
esk, require, demand, receive, compound and give acquit-
tance for any and all obligations under the Aggets or
pursuant to any other rights zssigned hereunder due and
to become due to EPDC or for the benefit of ERDC, to
endarse any checks or other instruments or orders in
connection therevith, to file any claims or take any
action or institute any proceedings in connection here-
with that PQPC in its scle discretion may deem to be
neccssary or advisable and to give congents, approvals,
waiverg, notices and the like and to make demands and the
llke {n connection with the Assets as PQPC in its gole
discretion may deem necessary or advisable.

4. Successors and Asscigus. This Asgignment
ghall be binding upon, inure to the benefit of and be
enforceable by the parties hereto and their respegtive
succassors and assigns,

2
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5. 1ndemnification b . PQRC hereby -
agrees to indemnily EPDC ana no t bharmless for any.
losses, clainms, damages or lizbilities that might Dbe nade
against or i{ncurred by 1t. including the payment of rea=
sanable attorneys' fecs, arizing from PQPC'S default or’
failure to porform any cbligation under the Assets {rem
and after the date of this Assignment, includling, vithout
1i{mitation, any fallure bi PQFC to pay, satisfy or dig-
charge any liability or o ligation of EFDC assumed by
PQPC pursuant hereto.

§. Completed Assignument, EPDC acknovledges,
as stated above, that the cons eration to it has been
nade, and accordingly. that this {x a present, irrevocz-
ble and fully executed aszignment by EPDC end that the
titla of PQPC is-in no vay subject to defeasance or for-
feiture by resson of ang alleqed failure of consideratien
to be received by EPDC he

7. Natices. All notices or other compunica~-
ticns required or permjtted by this Assignment or by lav
to be served upon or given to any party hereto ghall be
{n vriting and ghall be deemed dulg served and given whel
received after being delivered by hand ar sent by reglis-
tered or certified mail, return receipt requested, post-
sge prepaid, addreased as follows:

1f to BPIX!

gnron Pover Development Corp.
3 Allen Center, 18th Floor
333 Clay Street

Houston, Texas 77002

Attn: James J. gteele

1£ ta PQPC:

Puerto Quetzal POver Corp.
3 Allen Center, 18th Floor
333 Clay Street

Houston, Texas 77002
Aten: James J. Stegls

Any party may change {ts address for the purpose of this
Section 7 by giving vritten notice of such change tc the
other parties in the menner provided in this Section.

g, rurther Assurances. Each party vill at any
time and from time to time, upon the written request of
the cther party, promptly execute and deliver all such

3
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further instruments and dociments and tzke all further '
action as the other party may reasonably request in order
to affactuate more fully the purposes of this Agsignment.

3. Governing Law. This Assignment shall be -
governed by and construed in accordance vith the laws of
the Etate of Texas, vithout teferonce to its conflicts of
lavs principles. .

IN WITHESS WEERBOF, each of the undersigned has
duly executed this Azsignment ag of the date first above

vrittan.
ENROR PORER DRVELOEMERT CORP.

) [ Prifeifed
s

FURRTO QUETZAL POWER CORP.,
GUATEMALA BRANCH

It&ﬁ@ Vice Gaesictet™

EC2 000034412
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SuwKing

TRADING INC

Guatemala,
March lst 1993

Mr. David Haug
Managing Director
ENRON POWER CORP.
Houston, Texas
U.S.A.

Dear Sir:

We hereby request you that the monthly payments of 6.0 percent of
the gross revenues generated by the sale of electricity and
payment of contract capacity, under the contract between Empresa
Eléctrica de Guatemala S.A. and Enron Power Development

Corporation, a Delaware Corporation, be sent/transfered to our
bankers below:

BARNETT BANK OF SOUTH FLORIDA, Miami

For credit to DEUTSCH-SUEDAMERIKANISCHE BANK AG, Miami Agency
Acct. No. 137 6394 2752

For further credit to

Acct. No. 2-636876

Name of SUN KING TRADING CO., INC.

OR

FEDERAL RESERVE BANK, Miami

Eor credit to DEUTSCH-SUEDAMERIKANISCHE BANK AG, Miami Agency
Routing NO.0660 10856

For further credit to

Acct. No.2-636876

Name of SUN KING TRADING OO., INC.

cc: Mr. Jim Steele, Principal Enron Power Corp.
Mr. William Coy, Principal.Enron Power Corp.

Senate Finance Committee
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SunKing

TRADING

Guatemala,
March 3rd 1993

Mr. David Haug
Managing Director
ENRON POWER CCRP.
Houston, Texas
U.S.A.

Dear David:

We hereby confirm our request contained in our previous letter, dated March lst,
1993, related with payments in favor of SUN KING TRADING INC. !

EMPRESA ELECTRICA DE GUATEMALA, S.A. (EEGSA) already made payments for electric
capacity and energy, under the Power Purchase Agreement related with the Puerto
Quetzal operation.

As stated in your letter of June 10th, 1992, each time capacity and/or energy
payments are received from EEGSA, SN KING RECEIVFERS 6% of the plant's gross
revenues. Such letter further clarifies that ENRON 1s obligated to pay this
percentage of gross revenues each month into whatever account is designated by SUN
KING, and that there are no conditions or remaining obligations to be performed by
SUN KING to entitle them to these payments.

As one can say, the commitment for ENRON to honor such payments was "inherited”
from the Texas-Chio contract with SUN KING. This, as you know, was fully
discussed and agreed upon during our working sessions in the month of March, 1992;
days prior to the signature of the assignment of the main Power Purchase
Agreement. '

nder the agreement between SUN KING and Texas-Chic (now, "inherited" by ENRON),
it is clearly stated that the monies payable to SUN KING, either for refundable
advance payments or contractual payments made by EEGSA, are free of any bank
charges, taxes or expenses incurred in transfering funds to the bank account
Ldesignated by SUN KING.

Such agreement also recognizes the right of SUN KING to receive the same
percentage of payments on gross revenues, in case the project is expanded to

...Cont -2~

Senate Finance Committee EC2 000036566

EXHIBIT 19




236

SunKine

TRADING

...Cont -2-

include additional MW to those initially installed., an obligation that is duly
ratified in the March 12 agreement between TOP and ENRCN, as is alsoc menticned in
the hand-written agreement between Texas-Chio and ENRON, dated March 13th, 19%2.

Payments, therefore, are to be made by ENRON POWER DEVELOPMENT CORP. directly (not
any of its Guatemalan subsidiaries or branches), to SUN KING.

All this terms and conditions were restated and ratified again during the meeting
of February 18th, 1993, where Mr. Bill Coy and Lic. Paz Fernandez from ENRON were
present with the SUN KING GROUP, at the request of Mr. James Steel.

As ENRON has expressed before, there are no conditions or remaining obligations to
be performed by SUN KING to entitle it to the payments herein referred.

Nevertheless, SUN KING has continued providing valuable assistance to ENRON and
its Guatemalan projects, based purely on good faith efforts and on a sense of
cooperation, a fact that has been verified by you in many occasions.

Because all these terms and conditions are part of our agreement, and they have
been ratified verbally and in writing in many occasicns, SUN KING is regquesting
your kind assistance in order to obtain a favocrable response and action to our
request of payment contained in our letter dated March 1lst, 1993.

Please, do not hesitate to contact us for any further clarification.

Sincerely yours,

SUN KING TRADING INC.

e
>
géﬁy. ncez ruge

//gpesident

mlded.

cc: Mr. James Steele - Enron Power
Mr. William Coy - Enron Power

EC2 000036567



237

Senate Finance Committee @

EXHIBIT 20

OPERATION AND MAINTENANCE AGREEMENT

This Operation and Maintenance Agreement (the
"Agreement"®) dated as of November 13, 1992, is between
Puerto Quetzal Power Corp., Guatemala Branch, a Delaware
corporation with its principal place of business at 6 a.
Avenida 20-25 Zona 10, Edificio Plaza Maritima, Guatemala
City, Guatemala C.A. ("Owner"), and Electricidad Enron de
Guatemala, S.A., a company organized under the laws of
Guatemala with its principal place of business at 6 a.
Avenida 20-25 zZona 10, Edificio Plaza Maritima, Guatemala
City, Guatemala C.A. ("Operator").

ar

FRELIMINARY STATEMENT

WHEREAS, Owner is developing a 110 MW, fuel oil
fired, dispatchable, barge-mounted power plant for the
generation and sale of electricity to be located ocutside

San Jose, Guatemala in the Puerto Quetzal port facilities
(the "Project"); and

WHEREAS, Owner desires to utilize the services
of Operator in the mobilization, start-up activities,

performance testing and operation and maintenance of the
Project; and

' WHEREAS, Owner and Operator now desire to set
forth the terms pursuant to which Operator shall provide
such services for the Project;

NOW, THEREFORE, in consideration of the nutual
covenants contained herein and other good and valuable
consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties hereto agree as follows:

ARTICLE I
DEFINITIONS

As used in this Agreement, the following capitalized
terms shall have the meanings set forth below. All
references herein to national or regional laws shall
include such laws as amended and in effect from time to
time, including successor legislation thereof, and
references to agreements and other contractual
instruments shall be deemed to include all exhibits and -
appendices attached thereto and all amendments and other
medifications to such agreements and instrunments.

EC2 000034527
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1.1 Affiljiate: With respect to any party
hereto, any entity which is a direct or indirect parent
or subsidiary of such party or which directly or
indirectly (i) owns or controls such party, (ii) is owned
or controlled by such party, or (iii) is under common
ownership or control with such party; for purposes ¢f
this definition, "control®" shall mean the power to direct
the management or policies of such entity, whether
through the ownership of voting securities, by contract
or otherwvise. :

1.2 Annual Budget. The budget prepared by
Operator, subject to approval by Owner, setting forth all
anticipated expenses for the operation and maintenance of
the Project for any Year and setting forth, to the extent
practicable, a breakdown of such costs on a monthly
basis.

1.3 Annual Qperating Plan: The annual
operating plan prepared by Operator, subject to approval
by Owner, setting forth, among other things, anticipated
maintenance and overhaul schedules, staffing plans,
equipment acquisitions and spare parts, schedules of
services to be provided by subcontractors, plant
performance data regarding required environmental
performance, projected fuel usage and the target average
annual Heat Rate and target Capacity Factor for the
Project.

1.4 RBankruptcy: With respect to a party (a) a
failure by such party within sixty (60) days to 1ift or
otherwise satisfy any execution, garnishment or
attachment lawfully imposed on it; (b) an adjudication of
bankruptcy or insolvency, or the entry of an order for
relief under any applicable bankruptcy or insolvency
statute (“Bankruptcy Law"); (c) the making by such party
of an assignment for the benefit of its creditors; (d)
the filing by such party of a petition in bankruptcy or
for relief under any Bankruptcy Law or an answer or a
pleading admitting or failing to contest the material
zllegations of any such petition (unless such proceeding
is dismissed within ninety (90) days after the
commencement thereof); (e) the filing against such party
of any such petition (unless such petition is dismissed
within ninety (90) days from the date of filing thereof);
or (f) the appointment of a trustee, conservator or
receiver for such party or for all or substantially all
of its properties (unless such appointment is vacated or
stayed within ninety (90) days of such appointment).

1.5 cCapacity Factor: The fraction, expressed
as a percent (not exceeding 100%), calculated in

2
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accordance with the following formula for each month:

Electric FEnerqgy ;
Contract Electric Capacity x (K - Downtime - FMH)

where:

represents the actual net kilowatt
hours produced by the Project and sold to Power
Purchaser;

represents the aggregate
capacity contracted for under the Power Purchase
Agreement.

H represents the total hours in any month,
calculated by multiplying 24 hours times the number
of days in such month. :

Downtime represents the number of hours during which
the Project is not selling power or is in reduced
operation due to scheduled inspection, maintenance,
repair or overhaul or is in reduced operation due to
a fajilure of the Power Purchaser to perform its
obligations under the Power Purchase Agreement plus
the number of hours the project is available to sell
povwer but is not dispatched.

IMH_(Force Majeure Hours) represents the number of
hours in the month during the duration of any Force
Majeure event that prevents or reduces operation of
the Project.

If any month is a partial month, the amount of hours (H)
set forth in the denominator of the above formula will be
reduced to the number of hours in such month.

1.6 : The date of
Commercial Operation under the Power Purchase Agreement.

1.7 construction Contract: The turnkey
contract for design, engineering, procurement and
construction services for the Project between Contractor
and an Affiliate of owner.

1.8 gcontractor: Wartsila Diesel, Inc., a
Louisiana corporation, in its capacity as contractor
under the Construction Contract.

1.9 Credit Agreement: The agreement between

Owner and Lender pursuant to which long-term financing
for the Project will be made.

3
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accordance with the following formula for each month:

Electric Enerqy
Contract Electric Capacity x (H - Downtime - FMH)

where:

Electric Enerqgy represents the actual net kilowatt
hours produced by the Project and sold to Power

Purchaser;

represents the aggregaﬁe
capacity contracted for under the Power Purchase
Agreement.

H represents the total hours in any month,
calculated by multiplying 24 hours times the number
of days in such month. :

ar
Downtime represents the number of hours during which
the Project is not selling power or is in reduced
operation due to scheduled inspection, maintenance,
repair or overhaul or is in reduced operation due to
a fajlure of the Power Purchaser to perform its
obligations under the Power Purchase Agreement plus
the number of hours the project is available to sell
power but is not dispatched.

represents the number of
hours in the month during the duration of any Force
Majeure event that prevents or reducaes operation of
the Project. .

If any month.is a partial month, the amount of hours (H)
set forth in the denominator of the above formula will be
reduced to the number of hours in such month.

1.6 Commercial Overation: The date of
Commercial Operation under the Power Purchase Agreement.

1.7 congtruction Contract: The turnkey
contract for design, engineering, procurement and
construction services for the Project between Contractor
and an Affiliate of Owner. '

1.8 gontractor: Wartsila Diesel, Inc., a
Louisiana corporation, in its capacity as contractor
under the Construction Contract.

1.9 cCredit Agreement: The agreement between

Owner and Lender pursuant to which long-term financing
for the Project will be made.

3
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1.10 Economic Dispatch Incentive Fee: The
incentive fee which Owner shall pay to Operator as
provided in Section 4.2 (b).

1.11 Fixed Fee: The annual fee which Owner
shall pay to Operator as provided in Section 4.2(a).

1.12 Force Majeure: The meaning provided in
Section S5.1.

1.13 ruel Adqreements: The fuel supply and
transportation agreements for the Project’s fuel oil
requirements, entered into (i) on October 16, 19952,
between Enron Products Marketing Company and Enron Power-
Corp. and (ii) on October 15, 1992, between Texaco
International Traders, Inc. and Enron Power Corp., both
agreements to be assigned by Enron Power Corp. to Owner,
as further amended, modified and supplemented from time
to time. o

1.14 Gross Revenues: All revenues received by
owner for the sale of capacity and energy from the
Procject.

1.15 Heat Rate: The measure of plant thermal
efficlency expressed in British Thermal Units (BTU) per
net kilowatt hour. The Heat Rate shall be based upon the
higher heating value (HHV) of the fuel.

1.16 Labor cCosts: All direct labor costs of
Operator incurred in the performance of the Work
hereunder, including wages; salaries; overtine charges;
reasonable and customary bonuses; payroll insurance and
taxes; and holidays, vacations, group medical and life
insurance and other employee benefits.

1.17 Lender: The entity providing financing
for the Project or, in the event that there shall be
rultiple entities providing such financing, the agent
thereof.

1.18 Mobilization Loan: The loan made to
Operator by Owner as provided in Section 4.6.

1.19 Operator’s Invoice: A written document
provided by Operator to Owner on a monthly basis
requesting the amount due to Operator for Reimbursable
Expenses, Fixed Fees and Economic Dispatch Incentive Fees
for the preceding month, accompanied by any
substantiating documentation required herein.

1.20 oOwner'’s Representatjive: A representative

4
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of Owner who will be available (or whose delegate will be
available) for consultation from time to time with
Operator and who is authorized to act on behalf of Owner
with respect to this Agreement.

1.21 se ob at t =u .
Performance Testing Period): The period from the date of
this Agreement and ending on the date of Commercial
Operation.

1.22 phase II (Operating Period): The period
from the date of Commercial Cperation through the
remaining term of this Agreement.

1.23 Plant Manager: Operator‘s representative
at the Project Site, appointed with the approval of
owner, who shall have the requisite level of skill to
supervise the performance of Operator’s services
hereunder and is authorized to direct the performance of
the Work by Operator during Phase II.

1.24 pPover Purchase Agqreement: The agreement
for the purchase and sale of electric energy from the
Project, dated January 13, 1992, by and between Texas-
Ohio Power, Inc. and Empresa Electrica de Guatemala,
§.A., a private utility company organized under the laws
of Guatemala ("EEGSAY), which was assigned to an
Affiliate of Owner pursuant to an agreement dated March
12, 1992, and which was further assigned to Owner
pursuant to an agreement dated November 13, 1992, as
further amended, modified and supplemented from time to
time.

1.25 pPower Purchaser: EEGSA, its successors or
permitted assigns. \

\ 1.26 Prime Rate: The interest rate per annunm
announced from time to time by citibank, N.A. at its
principal office in New York City as its prime or base
lending rate for United States commercial loans.

1.27 Project Manager: Operator’s
representative, appointed with the approval of Owner, who
shall have the requisite level of skill to supervise the
performance of Operator’s services hereunder and is
authorized to direct the performance of the Work by
Operator during Phase I.

1.28 Project Sjite: The real property and the
berth located outside San Jose, Guatemala in the Puerto

Quetzal port facility at which the on shore facilities of
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the Project and the barge-mounted power generation
facility will be located.

1.29 Rejmbursable Expense: Subject to Section

4.1, any reasonable expense or expenditure incurred by
Cperator in the performance of the Work, including, _
without limitation, (i) purchases of spare parts, tools,
equipment, consumables, materials and supplies (other
than fuel), (ii) Labor Costs; (iii) the direct cost of
subcontract labor or services needed to perform services
otherwise covered by this agreement, (iv) insurance
premiums and (v) any other item covered in an approved
Annual Budget.

1.30 Herk: During Phase I, the tasks set forth
in Section 2.2 and during Phase II, the tasks set forth
in section 2.3.

1.31 Year: The period from January 1 to
December 31 inclusive.

ARTICLE II

YORK SCOPE

2.1 Geperally. Operator shall provide all day-
to~day operation and maintenance services for the Project
as set forth in Sections 2.2 and 2.3, except for the
responsibilities of Owner as set forth in Article III.
Operator shall perform its services hereunder in
accordance with prudent electric utility practices and
approved Annual Budgets and in accordance with the Power
Purchase Agreement, the Fuel Agreements, the Credit
Agreement, all other material Project agreements the
terms of vwhich Operator is informed of by Owner, all
Project permits, all applicable naticnal and regional
laws, rules and regulations and insurance policies
pertaining to the Project.

2.2 -
. During Phase I, Operator shall
assist Owner in an orderly transition from construction .
through start-up, testing and acceptance of the Project,
and shall perform, as a Reimbursable Expense, the
following tasks:

(a) Designate, subject to Owner'’s
approval, a Project Manager for Phase I.

(b) Obtain all governmental permits,
licenses and approvals required to be held by Operator
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and its employees in order to perform its Work hereunder.

(c) Prepare, and submit to Owner for its
approval, an operation and maintenance manual describing
the policies and procedures for operating and maintaining
the Project (the "O&M Manual"). .

(d) Prepare, and submit to Owner for its
approval, the initial Annual Operating Plan.

(e) Prepare, and submit to Owner for its
approval, a proposed Annual Budget for the first year of
operation consistent with the Annual Operating Plan.

(f) Prepare, and submit to Owner for its
approval, a list of initial spare parts, supplies and
tools.

(g) Establish or procure, to the extent
not provided under the Construction Contract, adequate
operation, maintenance and storage facilities; tools,
equipment, supplies and spare parts inventories; security
and safety systems and plans; any necessary or desirable
special clothing or safety gear for personnel; and such
other facilities and systems as may be necessary or
desirable for operating and maintaining the Project or to
fulfill Operator’s ongoing responsibilities under this
Agreement.

(h) Establish a system for maintaining an
inventory of spare parts, tools, equipment, consumables
and supplies.

(i) Provide sufficient numbers of
qualified (and, if required, licensed) personnel that
meet minimum criteria established by Contractor to
perform the Work and train, in conjunction with training
sessions provided by Owner and/or Contractor, such
personnel in the proper operation and maintenance of the
Project.

(3J) Provide trained personnel to conduct,
under the supervision and direct control of Contractor,
start-up and performance testing of the Project.

(k) Assist Owner in monitoring
performance testing and advise Owner as to the progress
of the performance testing and as to whether or not the
Project has successfully passed the Performance Tests as
defined under the Construction Contract.

(1 Assist Owner in preparing a
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construction deficiency list (the "“punchlist") and advise
Owner as to whether or not such deficiencies have been
corrected by Contractor.

(m) Obtain, prior to the performance of
any on-site activities, the policies of Operator .
insurance required pursuant to Article IX.

(n) Designate, subject to Owner’s
approvals, a Plant Manager for Phase II.

) (o) Provide and maintain insurance in
accordance with Sections 9.2 and 9.3(b).

Operator acknowledges that during Phase I, the Contractor
shall be in control of the Project under the terms of the
Construction contract.

2.3 PpPhase II (Operating Period). During Phase
II, Operator shall be responsible for the operation and
maintenance of all components of the Project and shall
perform, as a Reimbursable Expense, all .necessary
services to meet these requirements, including, but not
limited to, the following tasks:

(a) Provide all operations and
maintenance services necessary to efficiently operate and
maintain the Project, including all associated and
appurtenant mechanical, electrical, auxiliary fuel
handling, pollution contrecl and water treatment equipment
and facilities and utility connections in good operating
condition with the objective of minimizing costs,
mininizing Beat Rate and maximizing Capacity Factor.

(b) Coordinate Project outages and power
deliveries with the Power Purchaser, subject to the
policy directives of the Owner. * '

(c) Coordinate all Project contracts,
subject to the policy directives of the Owner.

(d) Prepare, and submit to Owner for its
approval, the Annual Operating Plan at least sixty (30)
days prior to the beginning of each Year following the
first year of operation.

(e) Prepare, and submit to Owner for its
approval, the Annual Budget at least sixty (30) days
prior to the beginning of each Year following the first
Year of coperation.

(£f) Provide, train and supervise
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sufficient numbers of qualified (and, if required,
licensed) personnel to perform the Work.

(g) Prepare and maintain operating logs
records and monthly reports regarding the finances,
operation and maintenance of the Project, which monthly
reports shall detail, among other things, financial
status, fuel use, power output, other operating data,
inventories of spare parts and supplies, repairs
performed and status of equipment.

(h) Prepare such technical evaluations of
the Project as may be reasonably requested by Owner.

(1) Perform or contract for and oversee
the performance of periodic overhauls or unscheduled
maintenance required for the Project.

(3) Regularly update and implement an
equipment repair and preventive maintenance program that
neets equipment manufacturers’ specifications and
recommendations of the Contractor.

(k) Provide technical engineering support
for solving operation and maintenance problems.

(1) Monitor the inventory of and
purchase, as agent of Owner, all materials necessary for
the operation and maintenance of the Project, required
spare parts, tools, equipment, consumables and supplies
(other than fuel).

. (m) Maintain all roads, yards, walkways
and utilities on the Project Site which service the
Project.

(n) Maintain Project tool room equipnment
and instruments.

(0) Maintain Project fire protection and
safety equipment.

(p) Recommend Project modifications,
capital repairs, replacements and improvements and, at
Owner‘’s request, implement the same.

(g) Maintain accounting records regarding
the Work in accordance with Guatamalan generally
acceptable accounting principles.

(r) Cooperate in the provision of
information to authorized representatives of Owner
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including, without limitation, Owner‘s Representative,
the Lender and its representatives, accountants,
attorneys and fuel suppliers.

(s) Read meters and furnish to Owner all
information required to bill Power Purchaser. .

(t) Provide adequate security for the
Project and respond to emergency situations.

(1) Assist Owner in the enforcement of
Contractor, subcontractér and vendor warranties and
guaranties.

(v) Nominate fuel requirements and
schedule deliveries of fuel and water pursuant to the
Fuel Agreements and water supply agreements arranged by
Owner for the Project; monitor the sufficiency of such
fuel in terms of quantity and quality and provide
forecasts of fuel requirements, all subject to the policy
directives of the Owner.

(w) Assist Owner in the preparation of
periodic reporting to governmental authorities and
cooperate with Owner in obtaining, maintaining ana
renewing governmental permits, licenses and approvals
(other than such permits, licenses and approvals referred
to in clause (x)).

(X) Obtain and maintain all governmental
permits, licenses and approvals required to be held by
Operator in order to.perform its Work hereunder.

(Y) Pay all income, payroll, unemployment
and gross recelpt taxes incurred or resulting from its
performance hereunder.

(2) Schedule, hire and supervise
subcontractors and vendors as may be necessary for the
performance of the services hereunder.

(aa) Update the 0&M manual as
appropriate, subject to Owner’s approval. -

(ab) Provide and maintain insurance in
accordance with Sections 9.2 and 9.3(b).

2.4 Liens. Operator shall not permit any
laborers’, materialmen’s, mechanic’s or other similar
lien to be filed or otherwise imposed on any part of the
Project or the Project site. If any such lien is filed
and if Operator does not within ninety (90) days of a
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regue