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RELIGION AND FREE EXPRESSION

FIRST AMENDMENT

Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a re-
dress of grievances.

RELIGION

An Overview

Madison’s original proposal for a bill of rights provision con-
cerning religion read: “The civil rights of none shall be abridged on
account of religious belief or worship, nor shall any national reli-
gion be established, nor shall the full and equal rights of conscience
be in any manner, or on any pretence, infringed.”1 The language
was altered in the House to read: “Congress shall make no law es-
tablishing religion, or to prevent the free exercise thereof, or to in-
fringe the rights of conscience.”2 In the Senate, the section adopted
read: “Congress shall make no law establishing articles of faith, or
a mode of worship, or prohibiting the free exercise of religion,

. ."3 It was in the conference committee of the two bodies, chaired
by Madison, that the present language was written with its some-

11 ANNALS oF CONGRESS 434 (June 8, 1789).

2The committee appointed to consider Madison’s proposals, and on which Madi-
son served, with Vining as chairman, had rewritten the religion section to read: “No
religion shall be established by law, nor shall the equal rights of conscience be in-
fringed.” After some debate during which Madison suggested that the word “na-
tional” might be inserted before the word “religion” as “point[ing] the amendment
directly to the object it was intended to prevent,” the House adopted a substitute
reading: “Congress shall make no laws touching religion, or infringing the rights of
conscience.” 1 ANNALS oF CONGRESS 729-31 (August 15, 1789). On August 20, on
motion of Fisher Ames, the language of the clause as quoted in the text was adopt-
ed. Id. at 766. According to Madison’s biographer, “[t]here can be little doubt that
this was written by Madison.” |I. BRANT, JAMES MADISON—FATHER OF THE CON-
STITUTION 1787-1800 at 271 (1950).

3This text, taken from the Senate JourRNAL of September 9, 1789, appears in
2 B. ScHWARTz (ED.), THE BILL OF RIGHTS: A DOCUMENTARY HisToRYy 1153 (1971).
It was at this point that the religion clauses were joined with the freedom of expres-
sion clauses.
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AMENDMENT 1—RELIGION, FREE SPEECH, ETC.

what more indefinite “respecting” phraseology.4 Debate in Con-
gress lends little assistance in interpreting the religion clauses;
Madison’s position, as well as that of Jefferson who influenced him,
is fairly clear, 5 but the intent, insofar as there was one, of the oth-
ers in Congress who voted for the language and those in the States
who voted to ratify is subject to speculation.

Scholarly Commentary.—The explication of the religion
clauses by the scholars has followed a restrained sense of their
meaning. Story, who thought that “the right of a society or govern-
ment to interfere in matters of religion will hardly be contested by
any persons, who believe that piety, religion, and morality are inti-
mately connected with the well being of the state, and indispen-
sable to the administration of civil justice,” ¢ looked upon the prohi-
bition simply as an exclusion from the Federal Government of all
power to act upon the subject. “The situation . . . of the different
states equally proclaimed the policy, as well as the necessity of
such an exclusion. In some of the states, episcopalians constituted
the predominant sect; in others presbyterians; in others, congrega-
tionalists; in others, quakers; and in others again, there was a close
numerical rivalry among contending sects. It was impossible, that
there should not arise perpetual strife and perpetual jealousy on
the subject of ecclesiastical ascendancy, if the national government
were left free to create a religious establishment. The only security
was in extirpating the power. But this alone would have been an
imperfect security, if it had not been followed up by a declaration

41 ANNALS oF CONGRESS 913 (September 24, 1789). The Senate concurred the
same day. See |. BRANT, JAMES MADISON—FATHER OF THE CONSTITUTION 1787—
1800, 271-72 (1950).

5During House debate, Madison told his fellow Members that “he apprehended
the meaning of the words to be, that Congress should not establish a religion, and
enforce the legal observation of it by law, nor compel men to worship God in any
Manner contrary to their conscience.” 1 Annals of Congress 730 (August 15, 1789).
That his conception of “establishment” was quite broad is revealed in his veto as
President in 1811 of a bill which in granting land reserved a parcel for a Baptist
Church in Salem, Mississippi; the action, explained President Madison, “comprises
a principle and precedent for the appropriation of funds of the United States for the
use and support of religious societies, contrary to the article of the Constitution
which declares that ‘Congress shall make no law respecting a religious establish-
ment.” 8 THE WRITINGS oF JAMES MADIsSON (G. Hunt. ed.) 132-33 (1904). Madison’s
views were no doubt influenced by the fight in the Virginia legislature in 1784-1785
in which he successfully led the opposition to a tax to support teachers of religion
in Virginia and in the course of which he drafted his “Memorial and Remonstrance
against Religious Assessments” setting forth his thoughts. Id. at 183-91; |I. BRANT,
JAMES MADISON—THE NATIONALIST 1780-1787, 343-55 (1948). Acting on the mo-
mentum of this effort, Madison secured passage of Jefferson’s “Bill for Religious Lib-
erty”. Id. at 354; D. MALONE, JEFFERSON THE VIRGINIAN 274-280 (1948). The theme
of the writings of both was that it was wrong to offer public support of any religion
in particular or of religion in general.

63 J. SToRY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES
1865 (1833).
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of the right of the free exercise of religion, and a prohibition (as we
have seen) of all religious tests. Thus, the whole power over the
subject of religion is left exclusively to the state governments, to be
acted upon according to their own sense of justice, and the state
constitutions; and the Catholic and the Protestant, the Calvinist
and the Arminian, the Jew and the Infidel, may sit down at the
common table of the national councils, without any inquisition into
their faith, or mode of worship.””

“Probably,” Story also wrote, “at the time of the adoption of the
constitution and of the amendment to it, now under consideration,
the general, if not the universal, sentiment in America was, that
Christianity ought to receive encouragement from the state, so far
as was not incompatible with the private rights of conscience, and
the freedom of religious worship. An attempt to level all religions,
and to make it a matter of state policy to hold all in utter indiffer-
ence, would have created universal disapprobation, if not universal
indignation.” 8 The object, then, of the religion clauses in this view
was not to prevent general governmental encouragement of reli-
gion, of Christianity, but to prevent religious persecution and to
prevent a national establishment. 9

This interpretation has long since been abandoned by the
Court, beginning, at least, with Everson v. Board of Education, 10
in which the Court, without dissent on this point, declared that the
Establishment Clause forbids not only practices that “aid one reli-
gion” or “prefer one religion over another,” but as well those that
“aid all religions.” Recently, in reliance on published scholarly re-
search and original sources, Court dissenters have recurred to the
argument that what the religion clauses, principally the Establish-
ment Clause, prevent is “preferential” governmental promotion of
some religions, allowing general governmental promotion of all reli-
gion in general.11 The Court has not responded, though Justice
Souter in a major concurring opinion did undertake to rebut the ar-
gument and to restate the Everson position. 12

71d. at 1873.

81d. at 1868.

9For a late expounding of this view, see T. CooLEY, GENERAL PRINCIPLES OF
CONSTITUTIONAL LAW IN THE UNITED STATES 224-25 (3d ed. 1898).

10330 U.S. 1, 15 (1947). Establishment Clause jurisprudence since, whatever its
twists and turns, maintains this view.

11 Wallace v. Jaffree, 472 U.S. 38, 91 (1985) (then-Justice Rehnquist dissenting).
More recently, dissenters, including now-Chief Justice Rehnquist, have appeared
reconciled to a “constitutional tradition” in which governmental endorsement of reli-
gion is out of bounds, even if it is not correct as a matter of history. See Lee v.
Weisman, 112 S. Ct. 2649, 2678, 2683-84 (1992) (Justice Scalia, joined by the Chief
Justice and Justices White and Thomas, dissenting).

12 ee v. Weisman, 112 S. Ct. 2649, 2667 (1992) (Justice Souter, joined by Jus-
tices Stevens and O’Connor, concurring).
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Court Tests Applied to Legislation Affecting Religion.—
Before considering the development of the two religion clauses by
the Supreme Court, one should notice briefly the tests developed by
which religion cases are adjudicated by the Court. While later cases
rely on a series of rather well-defined, if difficult-to-apply, tests, the
language of earlier cases “may have [contained] too sweeping utter-
ances on aspects of these clauses that seemed clear in relation to
the particular cases but have limited meaning as general prin-
ciples.”13 It is well to recall that “the purpose [of the religion
clauses] was to state an objective, not to write a statute.” 14

In 1802, President Jefferson wrote a letter to a group of Bap-
tists in Danbury, Connecticut, in which he declared that it was the
purpose of the First Amendment to build “a wall of separation be-
tween Church and State.” 15 In Reynolds v. United States, 16 Chief
Justice Waite for the Court characterized the phrase as “almost an
authoritative declaration of the scope and effect of the amend-
ment.” In its first encounters with religion-based challenges to
state programs, the Court looked to Jefferson’s metaphor for sub-
stantial guidance.1” But a metaphor may obscure as well as illu-
minate, and the Court soon began to emphasize neutrality and vol-
untarism as the standard of restraint on governmental action. 18

13Walz v. Tax Comm’n, 397 U.S. 664, 668 (1970).

141d.

1516 THE WRITINGS OF THOMAS JEFFERSON 281 (A. Libscomb ed., 1904).

1698 U.S. 145, 164 (1879).

17 Everson v. Board of Education, 330 U.S. 1, 16 (1947); Illinois ex rel. McCol-
lum v. Board of Education, 333 U.S. 203, 211, 212 (1948); cf. Zorach v. Clauson, 343
U.S. 306, 317 (1952) (Justice Black dissenting). In Lemon v. Kurtzman, 403 U.S.
602, 614 (1971), Chief Justice Burger remarked that “the line of separation, far from
being a ‘wall,’ is a blurred, indistinct and variable barrier depending on all the cir-
cumstances of a particular relationship.” Similar observations were repeated by the
Chief Justice in his opinion for the Court in Lynch v. Donnelly, 465 U.S. 668, 673
(1984) (the metaphor is not “wholly accurate”; the Constitution does not “require
complete separation of church and state [but] affirmatively mandates accommoda-
tion, not merely tolerance, of all religions, and forbids hostility toward any”).

18 Zorach v. Clauson, 343 U.S. 306, 314 (1952); Engel v. Vitale, 370 U.S. 421
(1962); Sherbert v. Verner, 374 U.S. 398 (1963); Abington School District v.
Schempp, 374 U.S. 203, 305 (1963) (Justice Goldberg concurring); Walz v. Tax
Comm’n, 397 U.S. 664, 694-97 (1970) (Justice Harlan concurring). In the opinion
of the Court in the latter case, Chief Justice Burger wrote: “The course of constitu-
tional neutrality in this area cannot be an absolutely straight line; rigidity could
well defeat the basic purpose of these provisions, which is to insure that no religion
be sponsored or favored, none commanded, and none inhibited. The general prin-
ciple deducible from the First Amendment and all that has been said by the Court
is this: that we will not tolerate either governmentally established religion or gov-
ernmental interference with religion. Short of those expressly proscribed govern-
mental acts there is room for play in the joints productive of a benevolent neutrality
which will permit religious exercise to exist without sponsorship and without inter-
ference.” Id. at 669.
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The concept of neutrality itself is “a coat of many colors,”19 and
three standards that could be stated in objective fashion emerged
as tests of Establishment Clause validity. The first two standards
were part of the same formulation. “The test may be stated as fol-
lows: what are the purpose and the primary effect of the enact-
ment? If either is the advancement or inhibition of religion then
the enactment exceeds the scope of legislative power as cir-
cumscribed by the Constitution. That is to say that to withstand
the strictures of the Establishment Clause there must be a secular
legislative purpose and a primary effect that neither advances nor
inhibits religion.”20 The third test is whether the governmental
program results in “an excessive government entanglement with
religion. The test is inescapably one of degree . . . [T]he questions
are whether the involvement is excessive, and whether it is a con-
tinuing one calling for official and continuing surveillance leading
to an impermissible degree of entanglement.” 21 In 1971 these three
tests were combined and restated in Chief Justice Burger’s opinion
for the Court in Lemon v. Kurtzman, 22 and are frequently referred
to by reference to that case name.

Although at one time accepted in principle by all of the Jus-
tices, 23 the tests have sometimes been difficult to apply, 24 have re-
cently come under direct attack by some Justices, 2> and in two in-

19Board of Education v. Allen, 392 U.S. 236, 249 (1968) (Justice Harlan concur-
ring).

20 Abington School District v. Schempp, 374 U.S. 203, 222 (1963).

21Walz v. Tax Comm’n, 397 U.S. 664, 674-75 (1970).

22403 U.S. 602, 612-13 (1971).

23E.g., Committee for Public Educ. & Religious Liberty v. Regan, 444 U.S. 646,
653 (1980), and id. at 665 (dissenting opinion); Stone v. Graham, 449 U.S. 39, 40
(1980), and id. at 43 (dissenting opinion).

24The tests provide “helpful signposts,” Hunt v. McNair, 413 U.S. 734, 741
(1973), and are at best “guidelines” rather than a “constitutional caliper;” they must
be used to consider “the cumulative criteria developed over many years and apply-
ing to a wide range of governmental action.” Inevitably, “no ‘bright line' guidance
is afforded.” Tilton v. Richardson, 403 U.S. 672, 677-78 (1971). See also Committee
for Public Educ. & Religious Liberty v. Nyquist, 413 U.S. 756, 761 & n.5, 773 n.31
(1973); Committee for Public Educ. & Religious Liberty v. Regan, 444 U.S. 646, 662
(1980), and id. at 663 (Justice Blackmun dissenting).

25See, e.9., Edwards v. Aguillard, 482 U.S. 578, 636—40 (1987) (Justice Scalia,
joined by Chief Justice Rehnquist, dissenting) (advocating abandonment of the “pur-
pose” test); Wallace v. Jaffree, 472 U.S. 38, 108-12 (1985) (Justice Rehnquist dis-
senting); Aguilar v. Felton, 473 U.S. 402, 426-30 (1985) (Justice O'Connor, dissent-
ing) (addressing difficulties in applying the entanglement prong); Roemer v. Mary-
land Bd. of Public Works, 426 U.S. 736, 768-69 (Justice White concurring in judg-
ment) (objecting to entanglement test). Justice Kennedy has also acknowledged criti-
cisms of the Lemon tests, while at the samed time finding no need to reexamine
them. See, e.g., Allegheny County v. Greater Pittsburgh ACLU, 492 U.S. 573, 655—
56 (1989). At least with respect to public aid to religious schools, Justice Stevens
would abandon the tests and simply adopt a “no-aid” position. Committee for Public
Educ. & Religious Liberty v. Regan, 444 U.S. 646, 671 (1980).
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stances have not been applied at all by the Court. 26 While contin-
ued application is uncertain, the Lemon tests nonetheless have
served for twenty years as the standard measure of Establishment
Clause validity and explain most of the Court’s decisions in the
area.2? As of the end of the Court’s 1991-92 Term, there was not
yet a consensus among Lemon critics as to what substitute test
should be favored. 28 Reliance on “coercion” for that purpose would
eliminate a principal distinction between establishment cases and
free exercise cases and render the Establishment Clause largely
duplicative of the Free Exercise Clause. 29

Government Neutrality in Religious Disputes.—One value
that both clauses of the religion section serve is to enforce govern-
mental neutrality in deciding controversies arising out of religious
disputes. Schism sometimes develops within churches or between a
local church and the general church, resulting in secession or ex-
pulsion of one faction or of the local church. A dispute over which
body is to have control of the property of the church will then often
be taken into the courts. It is now established that both religion
clauses prevent governmental inquiry into religious doctrine in set-
tling such disputes, and instead require courts simply to look to the
decision-making body or process in the church and to give effect to
whatever decision is officially and properly made.

26 See Marsh v. Chambers, 463 U.S. 783 (1983) (upholding legislative prayers
on the basis of historical practice); Lee v. Weisman, 112 S. Ct. 2649, 2655 (1992)
(rejecting a request to reconsider Lemon because the practice of invocations at pub-
lic high school graduations was invalid under established school prayer precedents).
The Court has also held that the tripartite test is not applicable when law grants
a denominational preference, distinguishing between religions; rather, the distinc-
tion is to be subjected to the strict scrutiny of a suspect classification. Larson v.
Valente, 456 U.S. 228, 244-46 (1982).

27 Justice Blackmun, concurring in Lee, contended that Marsh was the only one
of 31 Establishment cases between 1971 and 1992 not to be decided on the basis
on the Lemon tests. 112 S. Ct. at 2663, n.4.

28 |n 1990 Justice Kennedy, joined by Justice Scalia, proposed that “neutral” ac-
commodations of religion should be permissible so long as they do not establish a
state religion, and so long as there is no “coercion” to participate in religious exer-
cises. Westside Community Bd. of Educ. v. Mergens, 496 U.S. 226, 260-61. The two
Justices parted company, however, over the permissiblity of invocations at public
high school graduation ceremonies, Justice Scalia in dissent strongly criticizing Jus-
tice Kennedy's approach in the opinion of the Court for its reliance on psychological
coercion. Justice Scalia would not “expand[ ] the concept of coercion beyond acts
backed by threat of penalty.” Lee v. Weisman, 112 S. Ct. 2649, 2684 (1992). Chief
Justice Rehnquist has advocated limiting application to a prohibition on establish-
ing a national (or state) church or favoring one religious group over another. Wal-
lace v. Jaffree, 472 U.S. 38, 98, 106 (1985) (dissenting).

29 Abington School District v. Schempp, 374 U.S. 203, 222-23 (1963). See also
Board of Education v. Allen, 392 U.S. 236, 248-49 (1968); and Tilton v. Richardson,
403 U.S. 672, 689 (1971); Lee v. Weisman, 112 S. Ct. 2649, 2673 (Justice Souter
concurring) (“a literal application of the coercion test would render the Establish-
ment Clause a virtual nullity”).
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The first such case was Watson v. Jones, 3¢ which was decided
on common-law grounds in a diversity action without explicit reli-
ance on the First Amendment. A constitutionalization of the rule
was made in Kedroff v. St. Nicholas Cathedral,3! in which the
Court held unconstitutional a state statute that recognized the au-
tonomy and authority of those North American branches of the
Russian Orthodox Church which had declared their independence
from the general church. Recognizing that Watson v. Jones had
been decided on nonconstitutional grounds, the Court thought
nonetheless that the opinion “radiates . . . a spirit of freedom for
religious organizations, and independence from secular control or
manipulation—in short, power to decide for themselves, free from
state interference, matters of church government as well as those
of faith and doctrine.”32 The power of civil courts to resolve church
property disputes was severely circumscribed, the Court held, be-
cause to permit resolution of doctrinal disputes in court was to
jeopardize First Amendment values. What a court must do, it was
held, is to look at the church rules: if the church is a hierarchical
one which reposes determination of ecclesiastical issues in a certain
body, the resolution by that body is determinative, while if the
church is a congregational one prescribing action by a majority
vote, that determination will prevail. 33 On the other hand, a court
confronted with a church property dispute could apply “neutral
principles of law, developed for use in all property disputes,” when
to do so would not require resolution of doctrinal issues.34 In a
later case the Court elaborated on the limits of proper inquiry,
holding that an argument over a matter of internal church govern-
ment, the power to reorganize the dioceses of a hierarchical church
in this country, was “at the core of ecclesiastical affairs” and a
court could not interpret the church constitution to make an inde-

3080 U.S. (13 Wall.) 679 (1872).

31344 U.S. 94 (1952). Kedroff was grounded on the Free Exercise Clause. Id.
at 116. But the subsequent cases used a collective “First Amendment” designation.

32]d. at 116. On remand, the state court adopted the same ruling on the merits
but relied on a common-law rule rather than the statute. This too was struck down.
Kreshik v. St. Nicholas Cathedral, 363 U.S. 190 (1960).

33 Presbyterian Church v. Hull Memorial Presbyterian Church, 393 U.S. 440,
447, 450-51 (1969); Maryland and Virginia Eldership of the Churches of God v.
Church of God at Sharpsburg, 396 U.S. 367 (1970). For a similar rule of neutrality
in another context, see United States v. Ballard, 322 U.S. 78 (1944) (denying defend-
ant charged with mail fraud through dissemination of purported religious literature
the right to present to the jury evidence of the truthfulness of the religious views
he urged).

34 Presbyterian Church v. Hull Memorial Presbyterian Church, 393 U.S. 440,
449 (1969); Maryland and Virginia Eldership of the Churches of God v. Church of
God of Sharpsburg, 396 U.S. 367, 368 (1970). See also id. at 368-70 (Justice Bren-
nan concurring).



976

AMENDMENT 1—RELIGION, FREE SPEECH, ETC.

pendent determination of the power but must defer to the interpre-
tation of the body authorized to decide. 35

In Jones v. Wolf, 36 however, a divided Court, while formally
adhering to these principles, appeared to depart in substance from
their application. A schism had developed in a local church which
was a member of a hierarchical church, and the majority voted to
withdraw from the general church. The proper authority of the gen-
eral church determined that the minority constituted the “true con-
gregation” of the local church and awarded them authority over it.
The Court approved the approach of the state court in applying
neutral principles by examining the deeds to the church property,
state statutes, and provisions of the general church’s constitution
concerning ownership and control of church property in order to de-
termine that no language of trust in favor of the general church
was contained in any of them and that the property thus belonged
to the local congregation.37 Further, the Court held, the First
Amendment did not prevent the state court from applying a pre-
sumption of majority rule to award control to the majority of the
local congregation, provided that it permitted defeasance of the pre-
sumption upon a showing that the identity of the local church is
to be determined by some other means as expressed perhaps in the
general church charter.38 The dissent argued that to permit a
court narrowly to view only the church documents relating to prop-
erty ownership permitted the ignoring of the fact that the dispute
was over ecclesiastical matters and that the general church had de-
cided which faction of the congregation was the local church. 3°

Thus, it is unclear where the Court is on this issue. Jones v.
Wolf restated the rule that it is improper to review an ecclesiastical
dispute and that deference is required in those cases, but by ap-
proving a neutral principles inquiry which in effect can filter out
the doctrinal issues underlying a church dispute, the Court seems

35The Serbian Eastern Orthodox Diocese v. Dionisije Milivojevich, 426 U.S. 697,
720-25 (1976). In Gonzalez v. Archbishop, 280 U.S. 1 (1929), the Court had per-
mitted limited inquiry into the legality of the actions taken under church rules. The
Serbian Eastern Court disapproved of this inquiry with respect to concepts of “arbi-
trariness,” although it reserved decision on the “fraud” and “collusion” exceptions.
426 U.S. at 708-20.

36443 U.S. 595 (1979). In the majority were Justices Blackmun, Brennan, Mar-
shall, Rehnquist, and Stevens. Dissenting were Justices Powell, Stewart, White, and
Chief Justice Burger.

371d. at 602—-06.

38|]d. at 606-10. Because it was unclear whether the state court had applied
such a rule and applied it properly, the Court remanded.

391d. at 610.
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to have approved at least an indirect limitation of the authority of
hierarchical churches. 40

Establishment of Religion

“[Flor the men who wrote the Religion Clauses of the First
Amendment the ‘establishment’ of a religion connoted sponsorship,
financial support, and active involvement of the sovereign in reli-
gious activity.”41 However, the Court's reading of the clause has
never resulted in the barring of all assistance which aids, however
incidentally, a religious institution. Outside this area, the decisions
generally have more rigorously prohibited what may be deemed
governmental promotion of religious doctrine.

Financial Assistance to Church-Related Institutions.—
The Court’s first opportunity to rule on the validity of govern-
mental financial assistance to a religiously affiliated institution oc-
curred in 1899, the assistance being a federal grant for the con-
struction of a hospital owned and operated by a Roman Catholic
order. The Court viewed the hospital as a secular institution so
chartered by Congress and not as a religious or sectarian body,
thus avoiding the constitutional issue.42 But when the right of
local authorities to provide free transportation for children attend-
ing parochial schools reached the Court, it adopted very restrictive
language. “The ‘establishment of religion’ clause of the First
Amendment means at least this: Neither a state nor the Federal
Government can set up a church. Neither can pass laws which aid
one religion, aid all religions, or prefer one religion over another.
Neither can force nor influence a person to go to or to remain away
from church against his will or force him to profess a belief or dis-
belief in any religion. No person can be punished for entertaining

40The Court indicated that the general church could always expressly provide
in its charter or in deeds to property the proper disposition of disputed property.
But here the general church had decided which faction was the “true congregation,”
and this would appear to constitute as definitive a ruling as the Court’'s suggested
alternatives. Id. at 606.

41Walz v. Tax Comm’n, 397 U.S. 664, 668 (1970). “Two great drives are con-
stantly in motion to abridge, in the name of education, the complete division of reli-
gion and civil authority which our forefathers made. One is to introduce religious
education and observances into the public schools. The other, to obtain public funds
for the aid and support of various private religious schools. . . . In my opinion both
avenues were closed by the Constitution.” Everson v. Board of Education, 330 U.S.
1, 63 (1947) (Justice Rutledge dissenting).

42Bradfield v. Roberts, 175 U.S. 291 (1899). Cf. Abington School District v.
Schempp, 374 U.S. 203, 246 (1963) (Justice Brennan concurring). In Cochran v.
Board of Education, 281 U.S. 370 (1930), a state program furnishing textbooks to
parochial schools was sustained under a due process attack without reference to the
First Amendment. See also Quick Bear v. Leupp, 210 U.S. 50 (1908) (statutory limi-
tation on expenditures of public funds for sectarian education does not apply to trea-
ty and trust funds administered by the Government for Indians).
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or professing religious beliefs or disbeliefs, for church attendance or
non-attendance. No tax in any amount, large or small, can be lev-
ied to support any religious activities or institutions, whatever they
may be called, or whatever form they may adopt to teach or prac-
tice religion. Neither a state nor the Federal Government can,
openly or secretly, participate in the affairs of any religious organi-
zations or groups and vice versa. In the words of Jefferson, the
clause against establishment of religion by law was intended to
erect ‘a wall of separation between church and State.” 43 But the
majority sustained the provision of transportation. While recogniz-
ing that “it approaches the verge” of the State's constitutional
power, still, Justice Black thought, the transportation was a form
of “public welfare legislation” which was being extended “to all its
citizens without regard to their religious belief.”44 “It is undoubt-
edly true that children are helped to get to church schools. There
is even a possibility that some of the children might not be sent
to the church schools if the parents were compelled to pay their
children’s bus fares out of their own pockets when transportation
to a public school would have been paid for by the State.” 45 Trans-
portation benefited the child, just as did police protection at cross-
ings, fire protection, connections for sewage disposal, public high-
ways and sidewalks. Thus was born the “child benefit” theory. 46

The Court in 1968 relied on the “child benefit” theory to sus-
tain state loans of textbooks to parochial school students. 47 Utiliz-
ing the secular purpose and effect tests,48 the Court determined
that the purpose of the loans was the “furtherance of the edu-
cational opportunities available to the young,” while the effect was
hardly less secular. “The law merely makes available to all children
the benefits of a general program to lend school books free of
charge. Books are furnished at the request of the pupil and owner-
ship remains, at least technically, in the State. Thus no funds or
books are furnished to parochial schools, and the financial benefit
is to parents and children, not to schools. Perhaps free books make
it more likely that some children choose to attend a sectarian

43 Everson v. Board of Education, 330 U.S. 1, 15-16 (1947).

441d. at 16.

451d. at 17. It was in Everson that the Court, without much discussion of the
matter, held that the Establishment Clause applied to the States through the Four-
teenth Amendment and limited both national and state governments equally. Id. at
8, 13, 14-16. The issue is discussed at some length by Justice Brennan in Abington
School Dist. v. Schempp, 374 U.S. 203, 253-58 (1963).

46 And see Zorach v. Clauson, 343 U.S. 306, 312-13 (1952) (upholding program
allowing public schools to excuse students to attend religious instruction or exer-
cises).

47Board of Education v. Allen, 392 U.S. 236 (1968).

48 Supra, p.973.
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school, but that was true of the state-paid bus fares in Everson and
does not alone demonstrate an unconstitutional degree of support
for a religious institution.” 4°

From these beginnings, the case law on the discretion of state
and federal governmental assistance to sectarian elementary and
secondary schools has multiplied. Through the 1970s, at least, the
law became as restrictive in fact as the dicta in the early cases sug-
gested, save for the provision of some assistance to children under
the “child benefit” theory. Recent decisions evince a somewhat
more accommodating approach permitting public assistance if the
religious missions of the recipient schools may be only marginally
served, or if the directness of aid to the schools is attenuated by
independent decisions of parents who receive the aid initially.
Throughout, the Court has allowed greater discretion when colleges
affiliated with religious institutions are aided. Moreover, the opin-
ions reveal a deep division among the Justices over the application
of the Lemon tripartite test to these controversies.

A secular purpose is the first requirement to sustain the valid-
ity of legislation touching upon religion, and upon this standard the
Justices display little disagreement. There are adequate legitimate,
non-sectarian bases for legislation to assist nonpublic, religious
schools: preservation of a healthy and safe educational environ-
ment for all school children, promotion of pluralism and diversity
among public and nonpublic schools, and prevention of overburden-
ing of the public school system that would accompany the financial
failure of private schools. 50

Varied views have been expressed by the Justices, however,
upon the tests of secular primary effect and church-state entangle-
ment. As to the former test, the Court has formulated no hard-and-
fast standard permitting easy judgment in all cases. 51 In providing

49392 U.S. at 243-44 (1968).

50 Committee for Public Educ. & Religious Liberty v. Nyquist, 413 U.S. 756, 773
(1973). See also id. at 805 (Chief Justice Burger dissenting), 812-13 (Justice
Rehnquist dissenting), 813 (Justice White dissenting). And see Wolman v. Walter,
433 U.S. 229, 240 (1977) (plurality opinion); Committee for Public Educ. & Religious
Liberty v. Regan, 444 U.S. 646, 653-654 (1980), and id. at 665 (Justice Blackmun
dissenting).

51 Justice White has argued that the primary effect test requires the Court to
make an “ultimate judgment” whether the primary effect of a program advances re-
ligion. If the primary effect is secular, i.e., keeping the parochial school system alive
and providing adequate secular education to substantial numbers of students, then
the incidental benefit to religion was only secondary and permissible. Committee for
Public Educ. & Religious Liberty v. Nyquist, 413 U.S. 756, 822—-24 (1973) (dissent-
ing). The Court rejected this view: “[o]ur cases simply do not support the notion that
a law found to have a ‘primary’ effect to promote some legitimate end under the
State’s police power is immune from further examination to ascertain whether it
also has the direct and immediate effect of advancing religion.” 1d. at 873 n.39.
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assistance, government must avoid aiding the religious mission of
such schools directly or indirectly. Thus, for example, funds may
not be given to a sectarian institution without restrictions that
would prevent their use for such purposes as defraying the costs
of building or maintaining chapels or classrooms in which religion
is taught.52 Loan of substantial amounts of purely secular edu-
cational materials to sectarian schools can also result in impermis-
sible advancement of sectarian activity where secular and sectarian
education are inextricably intertwined. 53 Even the provision of sec-
ular services in religious schools raises the possibility that religious
instruction might be introduced into the class and is sufficient to
condemn a program. >4 The extent to which the religious mission of
the entity is inextricably intertwined with the secular mission and
the size of the assistance furnished are factors for the reviewing
court to consider.55 But the fact that public aid to further secular
purposes of the school will necessarily “free up” some of the institu-
tion’s funds which it may apply to its religious mission is not alone
sufficient to condemn the program. 56 Rather, it must always be de-
termined whether the religious effects are substantial or whether
they are remote and incidental.5? Upon that determination and

52Committee for Public Educ. & Religious Liberty v. Nyquist, 413 U.S. 756,
774-80 (1973).

53 Meek v. Pittenger, 421 U.S. 349, 362-66 (1975). See also Wolman v. Walter,
433 U.S. 229, 248-51 (1977) (loan of same instructional material and equipment to
pupils or their parents).

54Compare Meek v. Pittenger, 421 U.S. 349, 367-72 (1975), with Wolman v.
Walter, 433 U.S. 229, 238-48 (1977) and Committee for Public Educ. & Religious
Liberty v. Regan, 444 U.S. 646, 654-57 (1980).

55Lemon v. Kurtzman, 403 U.S. 602, 616-19 (1971). The existence of what the
Court perceived to be massive aid and of religion-pervasive recipients constituted a
major backdrop in Committee for Public Educ. & Religious Liberty v. Nyquist, 413
U.S. 756 (1973), and Meek v. Pittenger, 421 U.S. 349 (1973). When the aid is more
selective and its permissible use is cabined sufficiently, the character of the institu-
tion assumes less importance. Committee for Public Educ. & Religious Liberty v.
Regan, 444 U.S. 646, 661-62 (1980). When the entity is an institution of higher edu-
cation, the Court appears less concerned with its religious character but it still eval-
uates the degree to which it is pervasively sectarian. Hunt v. McNair, 413 U.S. 734
(1973); Roemer v. Maryland Public Works Bd., 426 U.S. 736 (1976).

56 Committee for Public Educ. & Religious Liberty v. Regan, 444 U.S. 646, 658—
59 (1980).

57The form which the assistance takes may have little to do with the deter-
mination. One group of Justices has argued that when the assistance is given to
parents, the dangers of impermissible primary effect and entanglement are avoided
and it should be approved. Committee for Public Educ. & Religious Liberty v.
Nyquist, 413 U.S. 756, 801-05 (1973) (dissenting). The Court denied a controlling
significance to delivery of funds to parents rather than schools; government must
always ensure a secular use. Id. at 780. Another group of Justices has argued that
the primary effect test does not permit direct financial support to sectarian schools,
Committee for Public Educ. & Religious Liberty v. Regan, 444 U.S. 646, 665-69
(1980) (dissenting), but the Court held that provision of direct aid with adequate as-
surances of nonreligious use does not constitute a forbidden primary effect. Id. at
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upon the guarantees built into any program to assure that public
aid is used exclusively for secular, neutral, and nonideological pur-
poses rests the validity of public assistance.

The greater the necessity of policing the entity’s use of public
funds to ensure secular effect, the greater the danger of impermis-
sible entanglement of government with religious matters. Any
scheme that requires detailed and continuing oversight of the
schools and that requires the entity to report to and justify itself
to public authority has the potential for impermissible entangle-
ment. 58 However, where the nature of the assistance is such that
furthering of the religious mission is unlikely and the public over-
sight is concomitantly less intrusive, a review may be sustained. 5°

Thus, government aid which is directed toward furthering sec-
ular interests in the welfare of the child or the nonreligious func-
tions of the entity will generally be permitted where the entity is
not so pervasively religious that secular and sectarian activities
may not be separated. But no mere statement of rules can ade-
guately survey the cases.

Substantial unanimity, at least in result, has prevailed among
the Justices in dealing with direct financial assistance to sectarian
schools, as might have been expected from the argument over the
primary effect test.50 State aid to church-connected schools was
first found to have gone over the ‘“verge’®6l in Lemon V.
Kurtzman. 62 Involved were two state statutes, one of which au-
thorized the “purchase” of secular educational services from
nonpublic elementary and secondary schools, a form of reimburse-
ment for the cost to religious schools of the teaching of such things
as mathematics, modern foreign languages, and physical sciences,
and the other of which provided salary supplements to nonpublic
school teachers who taught courses similar to those found in public

661-62. More recently, in Mueller v. Allen, 463 U.S. 388 (1983), the views of the
first group noted above controlled.

58 emon v. Kurtzman, 403 U.S. 602, 619-20, 621-22 (1971); Meek v. Pittenger,
421 U.S. 349, 367-72 (1975); Wolman v. Walter, 433 U.S. 229, 254-55 (1977). An-
other aspect of entanglement identified by the Court is the danger that an aid pro-
gram would encourage continuing political strife through disputes over annual ap-
propriations and enlargements of programs. Lemon, 403 U.S. at 622-24; Committee
for Public Educ. & Religious Liberty v. Nyquist, 413 U.S. 756, 794-98 (1973); Meek,
421 U.S. at 372. This concern appeared to have lessened somewhat in subsequent
cases. Roemer v. Maryland Public Works Board, 426 U.S. 736, 763-66 (1976); Com-
mittee for Public Educ. & Religious Liberty v. Regan, 444 U.S. 646, 661 n.8 (1980).

59 Committee for Public Educ. & Religious Liberty v. Regan, 444 U.S. 646, 659—
61 (1980); Wolman v. Walter, 433 U.S. 229, 240-41, 242-44, 248 (1977).

60But see discussion infra p., on the Court’s recent approval of the Adolescent
Family Life Act, involving direct grants to religious institutions.

61 Everson v. Board of Education, 330 U.S. 1, 16 (1947).

62403 U.S. 602 (1971).
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schools, used textbooks approved for use in public schools, and
agreed not to teach any classes in religion. Accepting the secular
purpose attached to both statutes by the legislature, the Court did
not pass on the secular effect test, inasmuch as excessive entangle-
ment was found. This entanglement arose because the legislature
“has not, and could not, provide state aid on the basis of a mere
assumption that secular teachers under religious discipline can
avoid conflicts. The State must be certain, given the Religion
Clauses, that subsidized teachers do not inculcate religion.” 3 Be-
cause the schools concerned were religious schools, because they
were under the control of the church hierarchy, because the pri-
mary purpose of the schools was the propagation of the faith, a
“comprehensive, discriminating, and continuing state surveillance
will inevitably be required to ensure that these restrictions [on reli-
gious utilization of aid] are obeyed and the First Amendment other-
wise respected.” 64 Moreover, the provision of public aid inevitably
will draw religious conflict into the public arena as the contest for
adequate funding goes on. Thus, the Court held, both programs
were unconstitutional because the state supervision necessary to
ensure a secular purpose and a secular effect inevitably involved
the state authorities too deeply in the religious affairs of the aided
institutions. 65

Two programs of assistance through provision of equipment
and services to private, including sectarian, schools were invali-
dated in Meek v. Pittenger. 66 First, the loan of instructional mate-
rial and equipment directly to qualifying nonpublic elementary and
secondary schools was voided as an impermissible extension of as-
sistance of religion. This conclusion was reached on the basis that
75 percent of the qualifying schools were church-related or reli-
giously affiliated educational institutions and the assistance was
available without regard to the degree of religious activity of the
schools. The materials and equipment loaned were religiously neu-
tral, but the substantial assistance necessarily constituted aid to
the sectarian school enterprise as a whole and thus had a primary
effect of advancing religion. 67 Second, the provision of auxiliary

63]d. at 619.

641d.

650nly Justice White dissented. Id. at 661. In Lemon v. Kurtzman, 411 U.S.
192 (1973), the Court held that the State could reimburse schools for expenses in-
curred in reliance on the voided program up to the date the Supreme Court held
the statute unconstitutional. But see New York v. Cathedral Academy, 434 U.S. 125
(1977).

66421 U.S. 349 (1975). Chief Justice Burger and Justices Rehnquist and White
dissented. Id. at 385, 387.

671d. at 362—-66. See also Wolman v. Walter, 433 U.S. 229, 248-51 (1977). The
Court in Committee for Public Educ. & Religious Liberty v. Regan, 444 U.S. 646,
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services—remedial and accelerated instruction, guidance counseling
and testing, speech and hearing services—by public employees on
nonpublic school premises was invalidated because the Court
thought the program had to be policed closely to ensure religious
neutrality and it saw no way that could be done without impermis-
sible entanglement. The fact that the teachers would, under this
program and unlike one of the programs condemned in Lemon v.
Kurtzman, be public employees rather than employees of the reli-
gious schools and possibly under religious discipline was insuffi-
cient to permit the State to fail to make certain that religion was
not inculcated by subsidized teachers. 68

The Court in two 1985 cases again struck down programs of
public subsidy of instructional services provided on the premises of
sectarian schools, and relied on the effects test as well as the en-
tanglement test. In Grand Rapids School District v. Ball,%° the
Court invalidated two programs conducted in leased private school
classrooms, one taught during the regular school day by public
school teachers, 70 and the other taught after regular school hours
by part-time “public’ teachers otherwise employed as full-time
teachers by the sectarian school. 7t Both programs, the Court held,
had the effect of promoting religion in three distinct ways. The
teachers might be influenced by the “pervasively sectarian nature”
of the environment and might “subtly or overtly indoctrinate the
students in particular religious tenets at public expense”; use of the
parochial school classrooms “threatens to convey a message of state
support for religion” through “the symbolic union of government
and religion in one sectarian enterprise”; and “the programs in ef-
fect subsidize the religious functions of the parochial schools by
taking over a substantial portion of their responsibility for teaching
secular subjects.” 72 In Aguilar v. Felton, 73 the Court invalidated a

661-62 (1980), held that Meek did not forbid all aid that benefited religiously perva-
sive schools to some extent, so long as it was conferred in such a way as to prevent
any appreciable risk of being used to transmit or teach religious views. See also
Wolman v. Walter, supra at 262 (Justice Powell concurring in part and dissenting
in part).

68 Meek v. Pittenger, 421 U.S. 349, 367-72 (1975). But see Wolman v. Walter,
433 U.S. 229, 238-48 (1977).

69473 U.S. 373 (1985).

70The vote on this “Shared Time” program was 5-4, the opinion of the Court
by Justice Brennan being joined by Justices Marshall, Blackmun, Powell, and Ste-
vens. The Chief Justice, and Justices White, Rehnquist, and O’Connor dissented.

71The vote on this “Community Education” program was 7-2, Chief Justice
Burger and Justice O’'Connor concurring with the “Shared Time” majority.

72473 U.S. at 397.

73473 U.S. 402 (1985). This was another 5-4 decision, with Justice Brennan’'s
opinion of the Court being joined by Justices Marshall, Blackmun, Powell, and Ste-
vens, and with Chief Justice Burger and Justices White, Rehnquist, and O'Connor
dissenting.
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program under which public school employees provided instruc-
tional services on parochial school premises to educationally de-
prived children. The program differed from those at issue in Grand
Rapids because the classes were closely monitored for religious con-
tent. This “pervasive monitoring” did not save the program, how-
ever, because, by requiring close cooperation and day-to-day contact
between public and secular authorities, the monitoring “infringes
precisely those Establishment Clause values at the root of the pro-
hibition of excessive entanglement.” 74

A state program to reimburse nonpublic schools for a variety
of services mandated by state law was voided because the statute
did not distinguish between secular and potentially religious serv-
ices the costs of which would be reimbursed.?> Similarly, a pro-
gram of direct monetary grants to nonpublic schools to be used for
the maintenance of school facilities and equipment failed to survive
the primary effect test because it did not restrict payment to those
expenditures related to the upkeep of facilities used exclusively for
secular purposes and because “within the context of these religion-
oriented institutions” the Court could not see how such restrictions
could effectively be imposed.”® But a plan of direct monetary
grants to nonpublic schools to reimburse them for the costs of
state-mandated record-keeping and of administering and grading
state-prepared tests and which contained safeguards against reli-
gious utilization of the tests was sustained even though the Court
recognized the incidental benefit to the schools. 77

The “child benefit” theory, under which it is permissible for
government to render ideologically neutral assistance and services
to pupils in sectarian schools without being deemed to be aiding
the religious mission of the schools, has not proved easy to apply.
A number of different forms of assistance to students were at issue

74473 U.S. at 413.

75 Levitt v. Committee for Public Educ. & Religious Liberty, 413 U.S. 472
(1973). Justice White dissented, Id. at 482. Among the services reimbursed was the
cost of preparing and grading examinations in the nonpublic schools by the teachers
there. In New York v. Cathedral Academy, 434 U.S. 125 (1977), the Court struck
down a new statutory program entitling private schools to obtain reimbursement for
expenses incurred during the school year in which the prior program was voided in
Levitt.

76 Committee for Public Educ. & Religious Liberty v. Nyquist, 413 U.S. 756,
774-80 (1973). Chief Justice Burger and Justice Rehnquist concurred, Id. at 798,
and Justice White dissented. Id. at 820.

77Committee for Public Educ. & Religious Liberty v. Regan, 444 U.S. 646
(1980). Justices Blackmun, Brennan, Marshall, and Stevens dissented. Id. at 662,
671. The dissenters thought that the authorization of direct reimbursement grants
was distinguishable from previously approved plans that had merely relieved the
private schools of the costs of preparing and grading state-prepared tests. See
Wolman v. Walter, 433 U.S. 229, 238-41 (1977).
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in Wolman v. Walter.78 The Court approved the following: stand-
ardized tests and scoring services used in the public schools, with
private school personnel not involved in the test drafting and scor-
ing; speech, hearing, and psychological diagnostic services provided
in the private schools by public employees; and therapeutic, guid-
ance, and remedial services for students provided off the premises
of the private schools. In all these, the Court thought the program
contained adequate built-in protections against religious utilization.
But while the Court adhered to its ruling permitting the States to
loan secular textbooks used in the public schools to pupils attend-
ing religious schools, 79 it declined to extend the precedent to per-
mit the loan to pupils or their parents of instructional materials
and equipment, such as projectors, tape recorders, maps, globes
and science kits, although they were identical to those used in the
public schools. 80 Nor was a State permitted to expend funds to pay
the costs to religious schools of field trip transportation such as
was provided to public school students. 81

Substantially similar programs from New York and Pennsylva-
nia providing for tuition reimbursement aid to parents of religious
school children were struck down in 1973. New York’s program pro-
vided reimbursements out of general tax revenues for tuition paid
by low-income parents to send their children to nonpublic elemen-
tary and secondary schools; the reimbursements were of fixed
amounts but could not exceed 50 percent of actual tuition paid.

78433 U.S. 229 (1977). The Court deemed the situation in which these services
were performed and the nature of the services to occasion little danger of aiding re-
ligious functions and thus requiring little supervision that would give rise to entan-
glement. All the services fell “within that class of general welfare services for chil-
dren that may be provided by the States regardless of the incidental benefit that
accrues to church-related schools.” Id. at 243, quoting Meek v. Pittenger, 421 U.S.
349, 371 n. 21 (1975). Justice Brennan would have voided all the programs because,
considered as a whole, the amount of assistance was so large as to constitute assist-
ance to the religious mission of the schools. Id. at 433 U.S. at 255. Justice Marshall
would have approved only the diagnostic services, id. at 256, while Justice Stevens
would generally approve closely administered public health services. Id. at 264.

79 Meek v. Pittenger, 421 U.S. 349, 359-72 (1975); Wolman v. Walter, 433 U.S.
229, 236-38 (1977). Allen was explained as resting on “the unique presumption”
that “the educational content of textbooks is something that can be ascertained in
advance and cannot be diverted to sectarian uses.” There was “a tension” between
Nyquist, Meek, and Wolman, on the one hand, and Allen on the other; while Allen
was to be followed “as a matter of stare decisis,” the “presumption of neutrality”
embodied in Allen would not be extended to other similar assistance. Id. at 251 n.18.
A more recent Court majority revived the Allen presumption, however, applying it
to uphold tax deductions for tuition and other school expenses in Mueller v. Allen,
463 U.S. 388 (1983). Justice Rehnquist wrote the Court’s opinion, joined by Justices
White, Powell, and O’Connor, and by Chief Justice Burger.

80433 U.S. at 248-51. See also id. at 263-64 (Justice Powell concurring in part
and dissenting in part).

81]d. at 252-55. Justice Powell joined the other three dissenters who would
have approved this expenditure. Id. at 264.
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Pennsylvania provided fixed-sum reimbursement for parents who
send their children to nonpublic elementary and secondary schools,
so long as the amount paid did not exceed actual tuition, the funds
to be derived from cigarette tax revenues. Both programs, it was
held, constituted public financial assistance to sectarian institu-
tions with no attempt to segregate the benefits so that religion was
not advanced. 82

New York had also enacted a separate program providing tax
relief for low-income parents not qualifying for the tuition reim-
bursements; here relief was in the form of a deduction or credit
bearing no relationship to the amounts of tuition paid, but keyed
instead to adjusted gross income. This too was invalidated in
Nyquist. “In practical terms there would appear to be little dif-
ference, for purposes of determining whether such aid has the ef-
fect of advancing religion, between the tax benefit allowed here and
the tuition [reimbursement] grant. ... The qualifying parent
under either program receives the same form of encouragement
and reward for sending his children to nonpublic schools. The only
difference is that one parent receives an actual cash payment while
the other is allowed to reduce by an arbitrary amount the sum he
would otherwise be obliged to pay over to the State. We see no an-
swer to Judge Hays' dissenting statement below that ‘[i]n both in-
stances the money involved represents a charge made upon the
state for the purpose of religious education.””83 Some difficulty,
however, was experienced in distinguishing this program from the
tax exemption approved in Walz. 84

Two subsidiary arguments were rejected by the Court in these
cases. First, it had been argued that the tuition reimbursement
program promoted the free exercise of religion in that it permitted
low-income parents desiring to send their children to school in ac-
cordance with their religious views to do so. The Court agreed that
“tension inevitably exists between the Free Exercise and the Estab-
lishment Clauses,” but explained that the tension is ordinarily re-

82 Committee for Public Educ. & Religious Liberty v. Nyquist, 413 U.S. 756,
789-798 (1973) (New York); Sloan v. Lemon, 413 U.S. 825 (1973) (Pennsylvania).
The Court distinguished Everson and Allen on the grounds that in those cases the
aid was given to all children and their parents and that the aid was in any event
religiously neutral, so that any assistance to religion was purely incidental. 413 U.S.
at 781-82. Chief Justice Burger thought that Everson and Allen were controlling.
Id. at 798.

83 Committee for Public Educ. & Religious Liberty v. Nyquist, 413 U.S. 756,
789-94 (1973). The quoted paragraph is id. 790-91.

84]d. at 791-94. Principally, Walz was said to be different because of the age
of exemption there dealt with, because the Walz exemption was granted in the spirit
of neutrality while the tax credit under consideration was not, and the fact that the
Walz exemption promoted less entanglement while the credit would promote more.
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solved through application of the “neutrality” principle: government
may neither advance nor inhibit religion. The tuition program ines-
capably advanced religion and thereby violated this principle.85 In
the Pennsylvania case, it was argued that because the program re-
imbursed parents who sent their children to nonsectarian schools
as well as to sectarian ones, the portion respecting the former par-
ents was valid and “parents of children who attended sectarian
schools are entitled to the same aid as a matter of equal protection.
The argument is thoroughly spurious. . .. The Equal Protection
Clause has never been regarded as a bludgeon with which to com-
pel a State to violate other provisions of the Constitution.” 86

The Nyquist holding was substantially undermined in 1983,
the Court taking a more accommodationist approach toward indi-
rect subsidy of parochial schools. In Mueller v. Allen, 87 the Court
upheld a Minnesota deduction from state income tax available to
parents of elementary and secondary school children for expenses
incurred in providing tuition, transportation, textbooks, and var-
ious other school supplies. Because the Minnesota deduction was
available to parents of public and private schoolchildren alike, the
Court termed it “vitally different from the scheme struck down in
Nyquist,” and more similar to the benefits upheld in Everson and
Allen as available to all schoolchildren.88 The Court declined to
look behind the “facial neutrality” of the law and consider empirical
evidence of its actual impact, citing a need for “certainty” and the
lack of “principled standards” by which to evaluate such evi-
dence. 89 Also important to the Court's refusal to consider the al-

85]d. at 788-89. But cf. Lynch v. Donnelly, 465 U.S. 668, 673 (1984) (due to
Free Exercise Clause, Constitution “affirmatively mandates accommodation, not
merely tolerance, of all religions”).

86Sloan v. Lemon, 413 U.S. 825, 833-35 (1973). In any event, the Court sus-
tained the district court’s refusal to sever the program and save that portion as to
children attending non-sectarian schools on the basis that since so large a portion
of the children benefitted attended religious schools it could not be assumed the leg-
islature would have itself enacted such a limited program.

In Wheeler v. Barrera, 417 U.S. 402 (1974), the Court held that States receiving
federal educational funds were required by federal law to provide “comparable” but
not equal services to both public and private school students within the restraints
imposed by state constitutional restrictions on aid to religious schools. In the ab-
sence of specific plans, the Court declined to review First Amendment limitations
on such services.

87463 U.S. 388 (1983).

88463 U.S. at 398. Nyquist had reserved the question of “whether the signifi-
cantly religious character of the statute’s beneficiaries might differentiate the
present cases from a case involving some form of public assistance (e.g., scholar-
ships) made available generally without regard to the sectarian-nonsectarian, or
public-nonpublic nature of the institution benefitted.” 413 U.S. at 782-83 n.38.

89463 U.S. at 401. Justice Marshall’'s dissenting opinion, joined by Justices
Brennan, Blackmun, and Stevens, argued that the tuition component of the deduc-
tion, unavailable to parents of most public schoolchildren, was by far the most sig-
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leged disproportionate benefits to parents of parochial schools was
the assertion that, “whatever unequal effect may be attributed to
the statutory classification can fairly be regarded as a rough return
for the benefits . . . provided to the State and all taxpayers by par-
ents sending their children to parochial schools.” 90

A second factor important in Mueller, present but not control-
ling in Nyquist, was that the financial aid was provided to the par-
ents of schoolchildren rather than to the school, and thus in the
Court’s view was “attenuated” rather than direct; since aid was
“available only as a result of decisions of individual parents,” there
was no “impramatur of state approval.” The Court noted that,
with the exception of Nyquist, “all . . . of our recent cases invali-
dating state aid to parochial schools have involved the direct trans-
mission of assistance from the State to the schools themselves.” 91
Thus Mueller seemingly stands for the proposition that state sub-
sidies of tuition expenses at sectarian schools are permissible if
contained in a facially neutral scheme providing benefits, at least
nominally, to parents of public and private schoolchildren alike. 92

The Court, although closely divided at times, has approved
quite extensive public assistance to institutions of higher learning.
On the same day that it first struck down an assistance program
for elementary and secondary private schools, the Court sustained
construction grants to church-related colleges and universities. 93
The specific grants in question were for construction of two library
buildings, a science building, a music, drama, and arts building,
and a language laboratory. The law prohibited the financing of any
facility for, or the use of any federally-financed building for, reli-

nificant, and that the deduction as a whole “was little more that a subsidy of tuition
masquerading as a subsidy of general educational expenses.” 463 U.S. at 408-09.
Cf. Grand Rapids School Dist. v. Ball, 473 U.S. 373 (1985), where the Court empha-
sized that 40 of 41 nonpublic schools at which publicly funded programs operated
were sectarian in nature; and Widmar v. Vincent, 454 U.S. 263, 275 (1981), holding
that a college’s open forum policy had no primary effect of advancing religion “[a]t
least in the absence of evidence that religious groups will dominate [the] forum.”
But cf. Bowen v. Kendrick, 487 U.S. 589 (1988), permitting religious institutions to
be recipients under a “facially neutral” direct grant program.

90463 U.S. at 402.

91463 U.S. at 399.

92 See also Witters v. Washington Dept. of Services for the Blind, 474 U.S. 481
(1986), in which the Court held that provision of vocational assistance for the blind
to a student who used the aid for tuition at a sectarian college did not have a pri-
mary effect of advancing religion. Without citing Mueller, the Court relied on the
fact that the aid is paid directly to the student for use at the institution of his or
her choice, so that religious institutions received aid “only as a result of the genu-
inely independent and private choices of aid recipients,” and on the additional fact
that there was nothing in the record to indicate that “any significant portion of the
aid” from the program as a whole would go to religious education. 474 U.S. at 487,
488.

93Tilton v. Richardson, 403 U.S. 672 (1971). This was a 5-4 decision.
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gious purposes, although the restriction on use ran for only twenty
years. 94 The Court found that the purpose and effect of the grants
were secular and that, unlike elementary and secondary schools,
religious colleges were not so permeated with religious inculca-
tions. 95 The supervision required to ensure conformance with the
non-religious-use requirement was found not to constitute “exces-
sive entanglement,” inasmuch as a building is nonideological in
character, unlike teachers, and inasmuch as the construction
grants were onetime things and did not continue as did the state
programs.

Also sustained was a South Carolina program under which a
state authority would issue revenue bonds for construction projects
on campuses of private colleges and universities. The Court did not
decide whether this special form of assistance could be otherwise
sustained, because it concluded that religion was neither advanced
nor inhibited, nor was there any impermissible public entangle-
ment. “Aid normally may be thought to have a primary effect of ad-
vancing religion when it flows to an institution in which religion
is so pervasive that a substantial portion of its functions are sub-
sumed in the religious mission or when it funds a specifically reli-
gious activity in an otherwise substantially secular setting.”°¢ The
colleges involved, though they were affiliated with religious institu-
tions, were not shown to be so pervasively religious—no religious
test existed for faculty or student body, a substantial part of the
student body was not of the religion of the affiliation—and state
law precluded the use of any state-financed project for religious ac-
tivities. 97

The kind of assistance permitted by Tilton and by Hunt v.
McNair seems to have been broadened when the Court sustained
a Maryland program of annual subsidies to qualifying private insti-
tutions of higher education; the grants were noncategorical but
could not be used for sectarian purposes, a limitation to be policed

94 Because such buildings would still have substantial value after twenty years,
a religious use then would be an unconstitutional aid to religion, and the period of
limitation was struck down, Id. at 682—-84.

95 It was no doubt true, Chief Justice Burger conceded, that construction grants
to religious-related colleges did in some measure benefit religion, since the grants
freed money that the colleges would be required to spend on the facilities for which
the grants were made. Bus transportation, textbooks, and tax exemptions similarly
benefited religion and had been upheld. “The crucial question is not whether some
benefit accrues to a religious institution as a consequence of the legislative program,
but whether its principal or primary effect advances religion.” Id. at 679.

96 Hunt v. McNair, 413 U.S. 734, 743 (1973).

971d. at 739-40, 741-45. Justices Brennan, Douglas, and Marshall, dissenting,
rejected the distinction between elementary and secondary education and higher
education and foresaw a greater danger of entanglement than did the Court. Id. at
749.
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by the administering agency. 98 The plurality opinion found a secu-
lar purpose; found that the limitation of funding to secular activi-
ties was meaningful, ©°® since the religiously affiliated institutions
were not so pervasively sectarian that secular activities could not
be separated from sectarian ones; and determined that excessive
entanglement was improbable, given the fact that aided institu-
tions were not pervasively sectarian. The annual nature of the sub-
sidy was recognized as posing the danger of political entanglement,
but the plurality thought that the character of the aided institu-
tions—"capable of separating secular and religious functions"—was
more important. 100

In Bowen v. Kendrick101 the Court by a 5-4 vote upheld the
Adolescent Family Life Act (AFLA) 102 against facial challenge. The
Act permits direct grants to religious organizations for provision of
health care and for counseling of adolescents on matters of preg-
nancy prevention and abortion alternatives, and requires grantees
to involve other community groups, including religious organiza-
tions, in delivery of services. All of the Justices agreed that AFLA
had valid secular purposes; their disagreement related to applica-
tion of the effects and entanglement tests. The Court relied on

98 Roemer v. Maryland Public Works Bd., 426 U.S. 736 (1976). Justice
Blackmun’s plurality opinion was joined only by Chief Justice Burger and Justice
Powell. Justices White and Rehnquist concurred on the basis of secular purpose and
no primary religious benefit, rejecting entanglement. Id. at 767. Justice Brennan,
joined by Justice Marshall, dissented, and Justices Stewart and Stevens each dis-
sented separately. Id. at 770, 773, 775.

991d. 755. In some of the schools mandatory religion courses were taught, the
significant factor in Justice Stewart's view, id. at 773, but overweighed by other fac-
tors in the plurality’s view.

100 |d. at 765-66. The plurality also relied on the facts that the student body
was not local but diverse, and that large numbers of non-religiously affiliated insti-
tutions received aid. A still further broadening of governmental power to extend aid
affecting religious institutions of higher education may be discerned in the Court’'s
summary affirmance of two lower-court decisions upholding programs of assist-
ance—scholarships and tuitions grants—to students at college and university as
well as vocational programs in both public and private—including religious—institu-
tions; one of the programs contained no secular use restriction at all and in the
other one the restriction seemed somewhat pro forma. Smith v. Board of Governors
of Univ. of North Carolina, 434 U.S. 803 (1977), aff'g 429 F. Supp. 871 (W.D.N.C.
1977); Americans United v. Blanton, 434 U.S. 803 (1977), aff'g 433 F. Supp. 97
(M.D. Tenn. 1977). In Witters v. Washington Dep’'t of Services for the Blind, 474
U.S. 481 (1986), the Court upheld use of a vocational rehabilitation scholarship at
a religious college, emphasizing that the religious institution received the public
money as a result of the “genuinely independent and private choices of the aid re-
cipients,” and not as the result of any decision by the State to sponsor or subsidize
religion.

101487 U.S. 589 (1988). Chief Justice Rehnquist wrote the Court’s opinion, and
was joined by Justices White, O'Connor, Scalia, and Kennedy; in addition, Justice
O’Connor and Justice Kennedy, joined by Justice Scalia, filed separate concurring
opinions. Justice Blackmun's dissenting opinion was joined by Justices Brennan,
Marshall, and Stevens.

102 pyp. L. 97-35, 95 Stat. 578 (1981), codified at 42 U.S.C. §300z et seq.



AMENDMENT 1—RELIGION, FREE SPEECH, ETC. 991

analogy to the higher education cases rather than the cases involv-
ing aid to elementary and secondary schools. 103 The case presented
conflicting factual considerations. On the one hand, the class of
beneficiaries was broad, with religious groups not predominant
among the wide range of eligible community organizations. On the
other hand, there were analogies to the parochial school aid cases:
secular and religious teachings might easily be mixed, and the age
of the targeted group (adolescents) suggested susceptibility. The
Court resolved these conflicts by holding that AFLA is facially
valid, there being insufficient indication that a significant propor-
tion of the AFLA funds would be disbursed to “pervasively sectar-
ian” institutions, but by remanding to the district court to deter-
mine whether particular grants to pervasively sectarian institu-
tions were invalid. The Court emphasized in both parts of its opin-
ion that the fact that “views espoused [during counseling] on mat-
ters of premarital sex, abortion, and the like happen to coincide
with the religious views of the AFLA grantee would not be suffi-
cient to show [an Establishment Clause violation].” 104

Although the Court applied the Lemon three-part test in
Kendrick, the case may signal a changing approach to direct aid
cases. The distinction between facial and as-applied invalidity is
new in this context, and may have implications for other Establish-
ment Clause challenges. Also noteworthy is the fact that the Court
expressed tolerance for a level of monitoring that would be imper-
missible for “pervasively sectarian” organizations, rejecting the
“'Catch—22" argument” that excessive entanglement would result.
Perhaps most significant is the fact that Justice Kennedy indicated
in his separate concurring opinion that he would look behind the
“pervasively sectarian” nature of aid recipients and focus on how
aid money is actually being spent; only if aid is being spent for reli-
gious purposes would he hold that there has been a violation. 105
This apparent contrast with the approach previously advocated by
Justice Powell suggests that the balance on the Court may have
shifted toward a less restrictive approach in the parochial school
aid context.

Governmental Encouragement of Religion in Public
Schools: Released Time.—Introduction of religious education into
the public schools, one of Justice Rutledge’s “great drives,” 196 has

103The Court also noted that the 1899 case of Bradfield v. Roberts had estab-
lished that religious organizations may receive direct aid for support of secular so-
cial-welfare cases.

104487 U.S. at 621.

1051d. at 624-25.

106 Everson v. Board of Education, 330 U.S. 1, 63 (Justice Rutledge dissenting)
(quoted supra p. 977, n.41).
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also occasioned a substantial amount of litigation in the Court. In
its first two encounters, the Court voided one program and upheld
another, in which the similarities were at least as significant as the
differences. Both cases involved “released time” programs, the es-
tablishing of a period during which pupils in public schools were
to be allowed, upon parental request, to receive religious instruc-
tion. In the first, the religious classes were conducted during regu-
lar school hours in the school building by outside teachers fur-
nished by a religious council representing the various faiths, sub-
ject to the approval or supervision of the superintendent of schools.
Attendance reports were kept and reported to the school authori-
ties in the same way as for other classes, and pupils not attending
the religious instruction classes were required to continue their
regular studies. “The operation of the State’'s compulsory education
system thus assists and is integrated with the program of religious
instruction carried on by separate religious sects. Pupils compelled
by law to go to school for secular education are released in part
from their legal duty upon the condition that they attend the reli-
gious classes. This is beyond all question a utilization of the tax-
established and tax-supported public school system to aid religious
groups to spread their faith. And it falls squarely under the ban
of the First Amendment . . . .”107 The case was also noteworthy
because of the Court’s express rejection of the contention “that his-
torically the First Amendment was intended to forbid only govern-
ment preference of one religion over another, not an impartial gov-
ernmental assistance of all religions.” 108

Four years later, the Court upheld a different released-time
program.199 |n this one, schools released pupils during school
hours, on written request of their parents, so that they might leave
the school building and go to religious centers for religious instruc-
tion or devotional exercises. The churches reported to the schools
the names of children released from the public schools who did not
report for religious instruction; children not released remained in
the classrooms for regular studies. The Court found the differences
between this program and the program struck down in McCollum
to be constitutionally significant. Unlike McCollum, where “the
classrooms were used for religious instruction and force of the pub-
lic school was used to promote that instruction,” religious instruc-
tion was conducted off school premises and “the public schools do

107 I1linois ex rel. McCollum v. Board of Education, 333 U.S. 203, 209-10 (1948).

108 ]d. at 211.

109 Zorach v. Clauson, 343 U.S. 306 (1952). Justices Black, Frankfurter, and
Jackson dissented. Id. at 315, 320, 323.
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no more than accommodate their schedules.” 110 We are a religious
people whose institutions presuppose a Supreme Being,” Justice
Douglas wrote for the Court. “When the state encourages religious
instruction or cooperates with religious authorities by adjusting the
schedule of public events to sectarian needs, it follows the best of
our traditions. For it then respects the religious nature of our peo-
ple and accommodates the public service to their spiritual needs.
To hold that it may not would be to find in the Constitution a re-
quirement that the government show a callous indifference to reli-
gious groups. That would be preferring those who believe in no reli-
gion over those who do believe.” 111

Governmental Encouragement of Religion in Public
Schools: Prayers and Bible Reading.—Upon recommendation of
the state governing board, a local New York school required each
class to begin each school day by reading aloud the following pray-
er in the presence of the teacher: “Almighty God, we acknowledge
our dependence upon Thee, and we beg Thy blessing upon us, our
parents, our teachers and our country.” Students who wished to do
so could remain silent or leave the room. Said the Court: “We think
that by using its public school system to encourage recitation of the
Regents’ prayer, the State of New York had adopted a practice
wholly inconsistent with the Establishment Clause. There can, of
course, be no doubt that New York'’s program of daily classroom in-
vocation of God's blessings as prescribed in the Regents’ prayer is
a religious activity. . . . [W]e think that the constitutional prohibi-
tion against laws respecting an establishment of religion must at
least mean that in this country it is no part of the business of gov-
ernment to compose official prayers for any group of the American
people to recite as a part of a religious program carried on by gov-
ernment.” 112 “Neither the fact that the prayer may be
nondenominationally neutral nor the fact that its observance on

110]d. at 315. See also Abington School Dist. v. Schempp, 374 U.S. 203, 261—
63 (1963) (Justice Brennan concurring) (suggesting that the important distinction
was that “the McCollum program placed the religious instruction in the public
school classroom in precisely the position of authority held by the regular teachers
of secular subjects, while the Zorach program did not”).

111]d. at 313-14. These cases predated formulation of the Lemon three-part test
for religious establishment, and the status of that test—as well as the constitutional
status of released-time programs—is unclear. The degree of official and church co-
operation may well not rise to a problem of excessive entanglement, but quaere,
what is the secular purpose and secular effect of such programs? Some guidance
may be provided by Grand Rapids School District v. Ball, 473 U.S. 373 (1985), and
Aguilar v. Felton, 473 U.S. 402 (1985), striking down programs using public school
teachers for instruction of parochial school students in parochial school facilities, but
these were 5-4 decisions and the Court's membership has since changed.

112 Engel v. Vitale, 370 U.S. 421, 424, 425 (1962).
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the part of the students is voluntary can serve to free it from the
limitations of the Establishment Clause, as it might from the Free
Exercise Clause. . . . The Establishment Clause . . . does not de-
pend upon any showing of direct governmental compulsion and is
violated by the enactment of laws which establish an official reli-
gion whether those laws operate directly to coerce nonobserving in-
dividuals or not.” 113

Following the prayer decision came two cases in which parents
and their school age children challenged the validity under the Es-
tablishment Clause of requirements that each school day begin
with readings of selections from the Bible. Scripture reading, like
prayers, the Court found, was a religious exercise. “Given that find-
ing the exercises and the law requiring them are in violation of the
Establishment Clause.” 114 Rejected were contentions by the State
that the object of the programs was the promotion of secular pur-
poses, such as the expounding of moral values, the contradiction of
the materialistic trends of the times, the perpetuation of traditional
institutions, and the teaching of literature 115 and that to forbid the
particular exercises was to choose a “religion of secularism” in their
place. 116 Though the “place of religion in our society is an exalted
one,” the Establishment Clause, the Court continued, prescribed
that in “the relationship between man and religion,” the State
must be “firmly committed to a position of neutrality.” 117

1131d. at 430. Justice Black for the Court rejected the idea that the prohibition
of religious services in public schools evidenced “a hostility toward religion or to-
ward prayer.” Id. at 434. Rather, such an application of the First Amendment pro-
tected religion from the coercive hand of government and government from control
by a religious sect. Dissenting alone, Justice Stewart could not “see how an ‘official
religion’ is established by letting those who want to say a prayer say it. On the con-
trary, | think that to deny the wish of these school children to join in reciting this
prayer is to deny them the opportunity of sharing in the spiritual heritage of our
Nation.” Id. at 444, 445.

114 Abington School Dist. v. Schempp, 374 U.S. 203, 223 (1963). “[T]he States
are requiring the selection and reading at the opening of the school day of verses
from the Holy Bible and the recitation of the Lord’s Prayer by the students in uni-
son. These exercises are prescribed as part of the curricular activities of students
who are required by law to attend school. They are held in the school buildings
under the supervision and with the participation of teachers employed in those
schools. None of these factors, other than compulsory school attendance, was present
in the program upheld in Zorach v. Clauson.” Id.

115]d. at 223-24. The Court thought the exercises were clearly religious.

116 1d. at 225. “We agree of course that the State may not establish a ‘religion
of secularism’ in the sense of affirmatively opposing or showing hostility to religion,
thus ‘preferring those who believe in no religion over those who do believe.” Zorach
v. Clauson, supra, at 314. We do not agree, however, that this decision in any sense
has that effect.”

1171d. 226. Justice Brennan contributed a lengthy concurrence in which he at-
tempted to rationalize the decisions of the Court on the religion clauses and to de-
lineate the principles applicable. He concluded that what the establishment clause
foreclosed “are those involvements of religious with secular institutions which (a)
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In Wallace v. Jaffree, 118 the Court held invalid an Alabama
statute authorizing a 1-minute period of silence in all public
schools “for meditation or prayer.” Because the only evidence in the
record indicated that the words “or prayer” had been added to the
existing statute by amendment for the sole purpose of returning
voluntary prayer to the public schools, the Court found that the
first prong of the Lemon test had been violated, i.e. that the statute
was invalid as being entirely motivated by a purpose of advancing
religion. The Court characterized the legislative intent to return
prayer to the public schools as “quite different from merely protect-
ing every student’s right to engage in voluntary prayer during an
appropriate moment of silence during the schoolday,”11° and both
Justices Powell and O’Connor in concurring opinions suggested
that other state statutes authorizing moments of silence might pass
constitutional muster. 120

The school prayer decisions served as precedent for the Court’s
holding in Lee v. Weisman 121 that a school-sponsored invocation at
a high school commencement violated the Establishment Clause.
The Court rebuffed a request to reexamine the Lemon test, finding
“[t]he government involvement with religious activity in this case
[to be] pervasive, to the point of creating a state-sponsored and
state-directed religious exercise in a public school.” State officials
not only determined that an invocation and benediction should be
given, but also selected the religious participant and provided him
with guidelines for the content of nonsectarian prayers. The Court,
in an opinion by Justice Kennedy, viewed this state participation

serve the essentially religious activities of religious institutions; (b) employ the or-
gans of government for essentially religious purposes; or (c) use essentially religious
means to serve governmental ends, where secular means would suffice.” Id. at 230,
295. Justice Stewart again dissented alone, feeling that the claims presented were
essentially free exercise contentions which were not supported by proof of coercion
or of punitive official action for nonparticipation.

While numerous efforts were made over the years to overturn these cases,
through constitutional amendment and through limitations on the Court’s jurisdic-
tion, the Supreme Court itself has had no occasion to review the area again. But
see Stone v. Graham, 449 U.S. 39 (1980) (summarily reversing state court and in-
validating statute requiring the posting of the Ten Commandments, purchased with
private contributions, on the wall of each public classroom).

118472 U.S. 38 (1985).

119]d. at 59.

120 Justice O’Connor’s concurring opinion is notable for its effort to synthesize
and refine the Court’'s Establishment and Free Exercise tests (see also the Justice’s
concurring opinion in Lynch v. Donnelly), and Justice Rehnquist's dissent for its ef-
fort to redirect Establishment Clause analysis by abandoning the tripartite test, dis-
carding any requirement that government be neutral between religion and “irreli-
gion,” and confining the scope to a prohibition on establishing a national church or
otherwise favoring one religious group over another.

121112 S. Ct. 2649 (1992).
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as coercive in the elementary and secondary school setting. 122 The
state “in effect required participation in a religious exercise,” since
the option of not attending “one of life’s most significant occasions”
was no real choice. “At a minimum,” the Court concluded, the Es-
tablishment Clause “guarantees that government may not coerce
anyone to support or participate in religion or its exercise.”

Governmental Encouragement of Religion in Public
Schools: Curriculum Restriction.—In Epperson v. Arkansas, 123
the Court struck down a state statute which made it unlawful for
any teacher in any state-supported educational institution “to teach
the theory or doctrine that mankind ascended or descended from
a lower order of animals,” or “to adopt or use in any such institu-
tion a textbook that teaches” this theory. Agreeing that control of
the curriculum of the public schools was largely in the control of
local officials, the Court nonetheless held that the motivation of the
statute was a fundamentalist belief in the literal reading of the
Book of Genesis and that this motivation and result required the
voiding of the law. “The law’s effort was confined to an attempt to
blot out a particular theory because of its supposed conflict with
the Biblical account, literally read. Plainly, the law is contrary to
the mandate of the First . . . Amendment to the Constitution.” 124

Similarly invalidated as having the improper purpose of ad-
vancing religion was a Louisiana statute mandating balanced treat-
ment of “creation-science” and “evolution-science” in the public
schools. “The preeminent purpose of the Louisiana legislature,” the
Court found in Edwards v. Aguillard, “was clearly to advance the
religious viewpoint that a supernatural being created human-
kind.” 125 The Court viewed as a “sham” the stated purpose of pro-
tecting academic freedom, and concluded instead that the legisla-
ture’s purpose was to narrow the science curriculum in order to dis-
credit evolution "by counterbalancing its teaching at every turn
with the teaching of creation science.” 126

122 The Court distinguished Marsh v. Chambers, 463 U.S. 783, 792 (1983), hold-
ing that the opening of a state legislative session with a prayer by a state-paid
chaplain does not offend the Establishment Clause. The Marsh Court had distin-
guished Abington on the basis that state legislators, as adults, are “presumably not
readily susceptible to ‘religious indoctrination’ or ‘peer pressure,” and the Lee Court
reiterated this distinction. 112 S. Ct. at 2660.

123393 U.S. 97 (1968).

1241d. at 109.

125483 U.S. 578, 591 (1987).

126 483 U.S. at 589. The Court’s conclusion was premised on its finding that “the
term ‘creation science,’ as used by the legislature . . . embodies the religious belief
that a supernatural creator was responsible for the creation of humankind.” Id. at
at 592.
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Access of Religious Groups to School Property.—Although
government may not promote religion through its educational fa-
cilities, it may not bar student religious groups from meeting on
public school property if it makes those facilities available to
nonreligious student groups. To allow religious groups equal access
to a public college’s facilities would further a secular purpose,
would not constitute an impermissible benefit to religion, and
would pose little hazard of entanglement. 127 These principles apply
to public secondary schools as well as to institutions of higher
learning. 128 In 1990 the Court upheld application of the Equal Ac-
cess Act129 to prevent a secondary school from denying access to
school premises to a student religious club while granting access to
such other “noncurriculum” related student groups as a scuba div-
ing club, a chess club, and a service club. 130

While the greater number of establishment cases have involved
educational facilities, in other areas as well there have been con-
tentions that legislative policies have been laws “respecting” the es-
tablishment of religion.

Tax Exemptions of Religious Property.—Every State and
the District of Columbia provide for tax exemptions for religious in-
stitutions, and the history of such exemptions goes back to the time
of our establishment as a polity. The only expression by a Supreme
Court Justice prior to 1970 was by Justice Brennan, who deemed
tax exemptions constitutional because the benefit conferred was in-
cidental to the religious character of the institutions concerned. 131
Then, in 1970, a nearly unanimous Court sustained a state exemp-
tion from real or personal property taxation of “property used ex-
clusively for religious, educational or charitable purposes” owned
by a corporation or association which was conducted exclusively for

127\Widmar v. Vincent, 454 U.S. 263, 270-75 (1981).

128\Westside Community Bd. of Educ. v. Mergens, 496 U.S. 226 (1990). The
Court had noted in Widmar that university students “are less impressionable than
younger students and should be able to appreciate that the University’s policy is one
of neutrality toward religion,” 454 U.S. at 274 n.14. The Mergens plurality ignored
this distinction, suggesting that the secondary school’s neutrality was also evident
to its students. 496 U.S. at 252.

129 pyb. L. 98-377, title VIII, 98 Stat. 1302 (1984); 20 U.S.C. §884071-74.

130 There was no opinion of the Court on Establishment Clause issues, a plural-
ity of four led by Justice O'Connor applying the three-part Lemon test, and concur-
ring Justices Kennedy and Scalia proposing a less stringent test under which “neu-
tral” accommodations of religion would be permissible as long as they do not in ef-
fect establish a state religion, and as long as there is no coercion of students to par-
ticipate in a religious activity. Id. at 2377.

131“If religious institutions benefit, it is in spite of rather than because of their
religious character. For religious institutions simply share benefits which govern-
ment makes generally available to educational, charitable, and eleemosynary
groups.” Abington School Dist. v. Schempp, 374 U.S. 203, 301 (1963) (concurring
opinion).
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one or more of these purposes and did not operate for profit. 132 The
first prong of a two-prong argument saw the Court adopting Justice
Brennan’'s rationale. Using the secular purpose and effect test,
Chief Justice Burger noted that the purpose of the exemption was
not to single out churches for special favor; instead, the exemption
applied to a broad category of associations having many common
features and all dedicated to social betterment. Thus, churches as
well as museums, hospitals, libraries, charitable organizations, pro-
fessional associations, and the like, all non-profit, and all having a
beneficial and stabilizing influence in community life, were to be
encouraged by being treated specially in the tax laws. The primary
effect of the exemptions was not to aid religion; the primary effect
was secular and any assistance to religion was merely inciden-
tal. 133

For the second prong, the Court created a new test, the entan-
glement test, 134 by which to judge the program. There was some
entanglement whether there were exemptions or not, Chief Justice
Burger continued, but with exemptions there was minimal involve-
ment. But termination of exemptions would deeply involve govern-
ment in the internal affairs of religious bodies, because evaluation
of religious properties for tax purposes would be required and there
would be tax liens and foreclosures and litigation concerning such
matters. 135

While the general issue is now settled, it is to be expected that
variations of the exemption upheld in Walz will present the Court
with an opportunity to elaborate the field still further.136 For ex-
ample, the Court determined that a sales tax exemption applicable
only to religious publications constituted a violation of the Estab-
lishment Clause, 137 and, on the other hand, that application of a
general sales and use tax provision to religious publications vio-
lates neither the Establishment Clause nor the Free Exercise
Clause. 138

132Walz v. Tax Comm’n, 397 U.S. 664 (1970). Justice Douglas dissented.

1331d. at 672-74.

134 Supra, p.973.

135397 U.S. at 674-76.

136 For example, the Court subsequently accepted for review a case concerning
property tax exemption for church property used as a commercial parking lot, but
state law was changed, denying exemption for purely commercial property and re-
quiring a pro rata exemption for mixed use, and the Court remanded so that the
change in the law could be considered. Differderfer v. Central Baptist Church, 404
U.S. 412 (1972).

137 Texas Monthly, Inc. v. Bullock, 489 U.S. 1 (1989).

138 Jimmy Swaggart Ministries v. California Bd. of Equalization, 493 U.S. 378
(1990). Similarly, there is no constitutional impediment to straightforward applica-
tion of 26 U.S.C. §170 to disallow a charitable contribution for payments to a church
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Exemption of Religious Organizations from Generally
Applicable Laws.—The Civil Rights Act's exemption of religious
organizations from the prohibition against religious discrimination
in employment 139 does not violate the Establishment Clause when
applied to a religious organization’s secular, nonprofit activities.
The Court held in Corporation of the Presiding Bishop v. Amos 140
that a church-run gymnasium operated as a nonprofit facility open
to the public could require that its employees be church members.
Declaring that “there is ample room for accommodation of religion
under the Establishment Clause,” 141 the Court identified a legiti-
mate purpose in freeing a religious organization from the burden
of predicting which of its activities a court will consider to be secu-
lar and which religious. The rule applying across-the-board to non-
profit activities and thereby “avoid[ing] . . . intrusive inquiry into
religious belief” also serves to lessen entanglement of church and
state. 142 The exemption itself does not have a principal effect of
advancing religion, the Court concluded, but merely allows church-
es to advance religion. 143

Sunday Closing Laws.—The history of Sunday Closing Laws
goes back into United States colonial history and far back into Eng-
lish history. 44 Commonly, the laws require the observance of the
Christian Sabbath as a day of rest, although in recent years they
have tended to become honeycombed with exceptions. The Supreme
Court rejected an Establishment Clause challenge to Sunday Clos-
ing Laws in McGowan v. Maryland. 145> The Court acknowledged

found to represent a reciprocal exchange rather than a contribution or gift. Hernan-
dez v. Commissioner, 490 U.S. 680 (1989).

139 Section 703 of the Civil Rights Act of 1964, 42 U.S.C. §2000e-2, makes it
unlawful for any employer to discriminate in employment practices on the basis of
an employee’s religion. Section 702, 42 U.S.C. §2000e-1, exempts from the prohibi-

tion “a religious corporation . . . with respect to the employment of individuals of
a particular religion to perform work connected with the carrying on by such cor-
poration . . . of its activities.”

140483 U.S. 327 (1987).

141483 U.S. at 338.

142d. at 339.

143“For a law to have forbidden ‘effects’ . . . it must be fair to say that the gov-
ernment itself has advanced religion through its own activities and influence.” 483
U.S. at 337. Justice O'Connor’s concurring opinion suggests that practically any ben-
efit to religion can be “recharacterized as simply ‘allowing’ a religion to better ad-
vance itself,” and that a “necessary second step is to separate those benefits to reli-
gion that constitutionally accommodate the free exercise of religion from those that
provide unjustifiable awards of assistance to religious organizations.” Id. at 347,
348.

144The history is recited at length in the opinion of the Court in McGowan v.
Maryland, 366 U.S. 420, 431-40 (1961), and in Justice Frankfurter’'s concurrence.
Id. at 459, 470-551 and appendix.

145366 U.S. 420 (1961). Decision on the establishment question in this case also
controlled the similar decision on that question in Two Guys from Harrison-Allen-
town v. McGinley, 366 U.S. 582 (1961), Braunfeld v. Brown, 366 U.S. 599 (1961),
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that historically the laws had a religious motivation and were de-
signed to effectuate concepts of Christian theology. However, “[i]n
light of the evolution of our Sunday Closing Laws through the cen-
turies, and of their more or less recent emphasis upon secular con-
siderations, it is not difficult to discern that as presently written
and administered, most of them, at least, are of a secular rather
than of a religious character, and that presently they bear no rela-
tionship to establishment of religion. . . .”146 “[T]he fact that this
[prescribed day of rest] is Sunday, a day of particular significance
for the dominant Christian sects, does not bar the State from
achieving its secular goals. To say that the States cannot prescribe
Sunday as a day of rest for these purposes solely because centuries
ago such laws had their genesis in religion would give a constitu-
tional interpretation of hostility to the public welfare rather than
one of mere separation of church and State.” 147 The choice of Sun-
day as the day of rest, while originally religious, now reflected sim-
ple legislative inertia or recognition that Sunday was a traditional
day for the choice. 148 Valid secular reasons existed for not simply
requiring one day of rest and leaving to each individual to choose
the day, reasons of ease of enforcement and of assuring a common
day in the community for rest and leisure.149 More recently, a
state statute mandating that employers honor the Sabbath day of
the employee’s choice was held invalid as having the primary effect
of promoting religion by weighing the employee’'s Sabbath choice
over all other interests. 150

Conscientious Objection.—Historically, Congress has pro-
vided for alternative service for men who had religious scruples
against participating in either combat activities or in all forms of
military activities; the fact that Congress chose to draw the line of
exemption on the basis of religious belief confronted the Court with
a difficult constitutional question, which, however, the Court chose
to avoid by a somewhat disingenuous interpretation of the stat-

and Gallagher v. Crown Kosher Super Market, 366 U.S. 617 (1961). On free exercise

in these cases, see infra, pp.1011-12.
146 McGowan v. Maryland, 366 U.S. 420, 444 (1961).
1471d. at 445.
148 d. at 449-52.

149 1d. Justice Frankfurter, with whom Justice Harlan concurred, arrived at the
same conclusions by a route that did not require approval of Everson v. Board of
Education, from which he had dissented.

150 Estate of Thornton v. Caldor, Inc., 472 U.S. 703 (1985).
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ute. 151 |n Gillette v. United States,152 a further constitutional
problem arose in which the Court did squarely confront and vali-
date the congressional choice. Congress had restricted conscientious
objection status to those who objected to “war in any form” and the
Court conceded that there were religious or conscientious objectors
who were not opposed to all wars but only to particular wars based
upon evaluation of a number of factors by which the “justness” of
any particular war could be judged; “properly construed,” the Court
said, the statute did draw a line relieving from military service
some religious objectors while not relieving others. 153 Purporting
to apply the secular purpose and effect test, the Court looked al-
most exclusively to purpose and hardly at all to effect. Although it
is not clear, the Court seemed to require that a classification must
be religiously based “on its face”154 or lack any “neutral, secular
basis for the lines government has drawn”155 in order that it be
held to violate the Establishment Clause. The classification here
was not religiously based “on its face,” and served “a number of
valid purposes having nothing to do with a design to foster or favor
any sect, religion, or cluster of religions.” 156 These purposes, relat-
ed to the difficulty in separating sincere conscientious objectors to
particular wars from others with fraudulent claims, included the
maintenance of a fair and efficient selective service system and pro-
tection of the integrity of democratic decision-making. 157

Regulation of Religious Solicitation.—Although the solici-
tation cases have generally been decided under the free exercise or
free speech clauses, 158 in one instance the Court, intertwining es-
tablishment and free exercise principles, voided a provision in a
state charitable solicitations law that required only those religious
organizations that received less than half their total contributions

151|n United States v. Seeger, 380 U.S. 163 (1965), a unanimous Court con-
strued the language of the exemption limiting the status to those who by “religious
training and belief” (that is, those who believed in a “Supreme Being”), to mean that
a person must have some belief which occupies in his life the place or role which
the traditional concept of God occupies in the orthodox believer. After the “Supreme
Being” clause was deleted, a plurality in Welsh v. United States, 398 U.S. 333
(1970), construed the religion requirement as inclusive of moral, ethical, or religious
grounds. Justice Harlan concurred on constitutional grounds, believing that the
statute was clear that Congress had intended to restrict conscientious objection sta-
tus to those persons who could demonstrate a traditional religious foundation for
their beliefs and that this was impermissible under the Establishment Clause. Id.
at 344. The dissent by Justices White and Stewart and Chief Justice Burger rejected
both the constitutional and the statutory basis. Id. at 367.

152401 U.S. 437 (1971).

153 |d. at 449.

154d. at 450.

1551d. at 452.

156 |d.

1571d. at 452-60.

158 Infra, p.1182.
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from members or affiliated organizations to comply with the reg-
istration and reporting sections of the law. 15° Applying strict scru-
tiny equal protection principles, the Court held that by distinguish-
ing between older, well-established churches that had strong mem-
bership financial support and newer bodies lacking a contributing
constituency or that may favor public solicitation over general reli-
ance on financial support from the members, the statute granted
denominational preference forbidden by the Establishment
Clause. 160

Religion in Governmental Observances.—The practice of
opening legislative sessions with prayers by paid chaplains was
upheld in Marsh v. Chambers, 161 a case involving prayers in the
Nebraska Legislature. The Court relied almost entirely on histori-
cal practice. Congress had paid a chaplain and opened sessions
with prayers for almost 200 years; the fact that Congress had con-
tinued the practice after considering constitutional objections in the
Court’s view strengthened rather than weakened the historical ar-
gument. Similarly, the practice was well rooted in Nebraska and in
most other states. Most importantly, the First Amendment had
been drafted in the First Congress with an awareness of the chap-
laincy practice, and this practice was not prohibited or discon-
tinued. The Court did not address the lower court's findings, 162
amplified in Justice Brennan's dissent, that each aspect of the
Lemon v. Kurtzman tripartite test had been violated. Instead of
constituting an application of the tests, therefore, Marsh can be
read as representing an exception to their application. 163

A different form of governmentally sanctioned religious observ-
ance—inclusion of religious symbols in governmentally sponsored
holiday displays—was twice before the Court, with varying results.
In 1984, in Lynch v. Donnelly, 164 the Court found no violation of

159] arson v. Valente, 456 U.S. 228 (1982). Two Justices dissented on the mer-
its, id. at 258 (Justices White and Rehnquist), while two other Justices dissented
on a standing issue. Id. at 264 (Chief Justice Burger and Justice O’'Connor).

160|d. at 246-51. Compare Heffron v. ISKCON, 452 U.S. 640, 652-53 (1981),
and id. at 659 n.3 (Justice Brennan, concurring in part and dissenting in part) (deal-
ing with a facially neutral solicitation rule distinguishing between religious groups
that have a religious tenet requiring peripatetic solicitation and those who do not).

161463 U.S. 783 (1983). Marsh was a 6-3 decision, with Chief Justice Burger's
opinion for the Court being joined by Justices White, Blackmun, Powell, Rehnquist,
and O’Connor, and with Justices Brennan, Marshall, and Stevens dissenting.

162 Chambers v. Marsh, 675 F.2d 228 (8th Cir. 1982).

163 School prayer cases were distinguished on the basis that legislators, as
adults, are presumably less susceptible than are schoolchildren to religious indoc-
trination and peer pressure, 463 U.S. at 792, but there was no discussion of the
tests themselves.

164465 U.S. 668 (1984). Lynch was a 54 decision, with Justice Blackmun, who
voted with the majority in Marsh, joining the Marsh dissenters in this case. Again,
Chief Justice Burger wrote the opinion of the Court, joined by the other majority
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the Establishment Clause occasioned by inclusion of a Nativity
scene (creche) in a city’s Christmas display; in 1989, in Allegheny
County v. Greater Pittsburgh ACLU, 165 inclusion of a creche in a
holiday display was found to constitute a violation. Also at issue in
Allegheny County was inclusion of a menorah in a holiday display;
here the Court found no violation. The setting of each display was
crucial to the varying results in these cases, the determinant being
whether the Court majority believed that the overall effect of the
display was to emphasize the religious nature of the symbols, or
whether instead the emphasis was primarily secular. Perhaps
equally important for future cases, however, was the fact that the
four dissenters in Allegheny County would have upheld both the
creche and menorah displays under a more relaxed, deferential
standard.

Chief Justice Burger’'s opinion for the Court in Lynch began by
expanding on the religious heritage theme exemplified by Marsh;
other evidence that “‘[w]e are a religious people whose institutions
presuppose a Supreme Being' " 166 was supplied by reference to the
national motto “In God We Trust,” the affirmation “one nation
under God” in the pledge of allegiance, and the recognition of both
Thanksgiving and Christmas as national holidays. Against that
background, the Court then determined that the city’s inclusion of
the creche in its Christmas display had a legitimate secular pur-
pose in recognizing “the historical origins of this traditional event
long [celebrated] as a National Holiday,”167 and that its primary
effect was not to advance religion. The benefit to religion was
called “indirect, remote, and incidental,” and in any event no great-
er than the benefit resulting from other actions that had been
found to be permissible, e.g. the provision of transportation and
textbooks to parochial school students, various assistance to
church-supported colleges, Sunday closing laws, and legislative
prayers. 168 The Court also reversed the lower court’s finding of en-
tanglement based only on “political divisiveness.” 169

Allegheny County was also decided by a 5-4 vote, Justice
Blackmun writing the opinion of the Court on the creche issue, and

Justices, and again Justice Brennan wrote a dissent, joined by the other dissenters.
A concurring opinion was added by Justice O’Connor, and a dissenting opinion was
added by Justice Blackmun.

165492 U.S. 573 (1989).

166465 U.S. at 675, quoting Zorach v. Clausen, 343 U.S. 306, 313 (1952).

167465 U.S. at 680.

168465 U.S. at 681-82. Note that, while the extent of benefit to religion was an
important factor in earlier cases, it was usually balanced against the secular effect
of the same practice rather than the religious effects of other practices.

169465 U.S. at 683-84.
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there being no opinion of the Court on the menorah issue.170 To
the majority, the setting of the creche was distinguishable from
that in Lynch. The creche stood alone on the center staircase of the
county courthouse, bore a sign identifying it as the donation of a
Roman Catholic group, and also had an angel holding a banner
proclaiming “Gloria in Exclesis Deo.” Nothing in the display
“detract[ed] from the creche’s religious message,” and the overall
effect was to endorse that religious message. 17t The menorah, on
the other hand, was placed outside a government building along-
side a Christmas tree and a sign saluting liberty, and bore no reli-
gious messages. To Justice Blackmun, this grouping merely recog-
nized “that both Christmas and Chanukah are part of the same
winter-holiday season, which has attained a secular status”;172 to
concurring Justice O’'Connor, the display’s “message of pluralism”
did not endorse religion over nonreligion even though Chanukah is
primarily a religious holiday and even though the menorah is a re-
ligious symbol. 173 The dissenters, critical of the endorsement test
proposed by Justice O'Connor and of the three-part Lemon test,
would instead distill two principles from the Establishment Clause:
“government may not coerce anyone to support or participate in
any religion or its exercise; and it may not, in the guise of avoiding
hostility or callous indifference, give direct benefits to religion in
such a degree that it in fact ‘establishes a state religion or religious
faith, or tends to do so.’” 174

Miscellaneous.—In Larkin v. Grendel's Den,175 the Court
held that the Establishment Clause is violated by a delegation of
governmental decisionmaking to churches. At issue was a state
statute permitting any church or school to block issuance of a lig-
uor license to any establishment located within 500 feet of the
church or school. While the statute had a permissible secular pur-
pose of protecting churches and schools from the disruptions often
associated with liquor establishments, the Court indicated that
these purposes could be accomplished by other means, e.g. an out-
right ban on liquor outlets within a prescribed distance, or the
vesting of discretionary authority in a governmental decisionmaker
required to consider the views of affected parties. However, the

170 Justice O’Connor, who had concurred in Lynch, was the pivotal vote, joining
the Lynch dissenters to form the majority in Allegheny County. Justices Scalia and
Kennedy, not on the Court in 1984, replaced Chief Justice Burger and Justice Pow-
ell in voting to uphold the creche display; Justice Kennedy authored the dissenting
opinion, joined by the other three.

171492 U.S. at 598, 600.

172]d. at 616.

173]d. at 635.

1741d. at 659.

175459 U.S. 116 (1982).
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conferral of a veto authority on churches had a primary effect of
advancing religion both because the delegation was standardless
(thereby permitting a church to exercise the power to promote pa-
rochial interests), and because “the mere appearance of a joint ex-
ercise of legislative authority by Church and State provides a sig-
nificant symbolic benefit to religion in the minds of some.”176
Moreover, the Court determined, because the veto “enmeshes
churches in the processes of government,” it represented an entan-
glement offensive to the “core rationale underlying the Establish-
ment Clause”—"[to prevent] ‘a fusion of governmental and religious
functions.’” 177

FREE EXERCISE OF RELIGION

“The Free Exercise Clause ... withdraws from legislative
power, state and federal, the exertion of any restraint on the free
exercise of religion. Its purpose is to secure religious liberty in the
individual by prohibiting any invasions there by civil authority.” 178
It bars “governmental regulation of religious beliefs as such,”179
prohibiting misuse of secular governmental programs “to impede
the observance of one or all religions or . . . to discriminate invidi-
ously between religions . . . even though the burden may be char-
acterized as being only indirect.” 180 Freedom of conscience is the
basis of the free exercise clause, and government may not penalize
or discriminate against an individual or a group of individuals be-
cause of their religious views nor may it compel persons to affirm
any particular beliefs. 181 Interpretation is complicated, however,
by the fact that exercise of religion usually entails ritual or other
practices that constitute “conduct” rather than pure “belief.” When
it comes to protecting conduct as free exercise, the Court has been
inconsistent. 182 |t has long been held that the Free Exercise

176 459 U.S. at 125-26. But cf. Marsh v. Chambers, 463 U.S. 783 (1983), involv-
ing no explicit consideration of the possible symbolic implication of opening legisla-
tive sessions with prayers by paid chaplains.

177459 U.S. at 126-27, quoting Abington, 374 U.S. 203, 222.

178 Abington School District v. Schempp, 374 U.S. 203, 222-23 (1963).

179 Sherbert v. Verner, 374 U.S 398, 402 (1963) (emphasis in original).

180 Braunfeld v. Brown, 366 U.S. 599, 607 (1961).

181 Sherbert v. Verner, 374 U.S. 398, 402 (1963); Torcaso v. Watkins, 367 U.S.
488 (1961).

182 Academics as well as the Justices grapple with the extent to which religious
practices as well as beliefs are protected by the Free Exercise Clause. For contrast-
ing academic views of the origins and purposes of the Free Exercise Clause, compare
McConnell, The Origins and Historical Understanding of Free Exercise of Religion,
103 HaRv. L. ReEv. 1410 (1990) (concluding that constitutionally compelled exemp-
tions from generally applicable laws are consistent with the Clause’s origins in reli-
gious pluralism) with Marshall, The Case Against the Constitutionally Compelled
Free Exercise Exemption, 40 CAase W. REs. L. Rev. 357 (1989-90) (arguing that such



1006

AMENDMENT 1—RELIGION, FREE SPEECH, ETC.

Clause does not necessarily prevent government from requiring the
doing of some act or forbidding the doing of some act merely be-
cause religious beliefs underlie the conduct in question. 183 What
has changed over the years is the Court’'s willingness to hold that
some religiously motivated conduct is protected from generally ap-
plicable prohibitions.

The relationship between the Free Exercise and Establishment
Clauses varies with the expansiveness of interpretation of the two
clauses. In a general sense both clauses proscribe governmental in-
volvement with and interference in religious matters, but there is
possible tension between a requirement of governmental neutrality
derived from the Establishment Clause and a Free-Exercise-de-
rived requirement that government accommodate some religious
practices.184 So far, the Court has harmonized interpretation by
denying that free-exercise-mandated accommodations create estab-
lishment violations, and also by upholding some legislative accom-
modations not mandated by free exercise requirements. “This Court
has long recognized that government may (and sometimes must)
accommodate religious practices and that it may do so without vio-
lating the Establishment Clause.” 185 In holding that a state could
not deny unemployment benefits to Sabbatarians who refused Sat-
urday work, for example, the Court denied that it was “fostering
an ‘establishment’ of the Seventh-Day Adventist religion, for the
extension of unemployment benefits to Sabbatarians in common
with Sunday worshippers reflects nothing more than the govern-
mental obligation of neutrality in the face of religious differences,
and does not represent that involvement of religious with secular
institutions which it is the object of the Establishment Clause to
forestall.” 186 |_egislation granting religious exemptions not held to

exemptions establish an invalid preference for religious beliefs over non-religious be-
liefs).

183 E g., Reynolds v. United States, 98 U.S. 145 (1879); Jacobson v. Massachu-
setts, 197 U.S. 11 (1905); Prince v. Massachusetts, 321 U.S. 158 (1944); Braunfeld
v. Brown, 366 U.S. 599 (1961); United States v. Lee, 455 U.S. 252 (1982); Employ-
ment Division v. Smith, 494 U.S. 872 (1990).

184“The Court has struggled to find a neutral course between the two Religion
Clauses, both of which are cast in absolute terms, and either of which, if expanded
to a logical extreme, would tend to clash with the other.” Walz v. Tax Comm'n, 397
U.S. 668-69 (1970).

185Hobbie v. Unemployment Appeals Comm'n, 480 U.S. 136, 144-45 (1987). A
similar accommodative approach was suggested in Walz: “there is room for play in
the joints productive of a benevolent neutrality which will permit religious exercise
to exist without [governmental] sponsorship and without interference.” 397 U.S. at
669.

186 Sherbert v. Verner, 374 U.S. 398, 409 (1963). Accord, Thomas v. Review Bd.,
450 U.S. 707, 719-20 (1981). Dissenting in Thomas, Justice Rehnquist argued that
Sherbert and Thomas created unacceptable tensions between the Establishment and
Free Exercise Clauses, and that requiring the States to accommodate persons like
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have been required by the Free Exercise Clause has also been
upheld against Establishment Clause challenge, 187 although it is
also possible for legislation to go too far in promoting free exer-
cise. 188

The Belief-Conduct Distinction.—While the Court has con-
sistently affirmed that the Free Exercise Clause protects religious
beliefs, protection for religiously motivated conduct has waxed and
waned over the years. The Free Exercise Clause “embraces two
concepts—freedom to believe and freedom to act. The first is abso-
lute, but in the nature of things, the second cannot be.”189 In its
first free exercise case, involving the power of government to pro-
hibit polygamy, the Court invoked a hard distinction between the
two, saying that although laws “cannot interfere with mere reli-
gious beliefs and opinions, they may with practices.” 190 The rule
thus propounded protected only belief, inasmuch as religiously mo-
tivated action was to be subjected to the police power of the state
to the same extent as would similar action springing from other

Sherbert and Thomas because of their religious beliefs ran the risk of “establishing”
religion under the Court’s existing tests. He argued further, however, that less ex-
pansive interpretations of both clauses would eliminate this artificial tension. Thus,
Justice Rehnquist would have interpreted the Free Exercise Clause as not requiring
government to grant exemptions from general requirements that may burden reli-
gious exercise but that do not prohibit religious practices outright, and would have
interpreted the Establishment Clause as not preventing government from volun-
tarily granting religious exemptions. 450 U.S. at 720-27. By 1990 these views had
apparently gained ascendancy, Justice Scalia’s opinion for the Court in the “peyote”
case suggesting that accommodation should be left to the political process, i.e., that
states could constitutionally provide exceptions in their drug laws for sacramental
peyote use, even though such exceptions are not constitutionally required. Employ-
ment Div. v. Smith, 494 U.S. 872, 890 (1990).

187 See, e.g., Walz v. Tax Comm’n, 397 U.S. 664 (upholding property tax exemp-
tion for religious organizations); Corporation of the Presiding Bishop v. Amos, 483
U.S. 327 (1987) (upholding Civil Rights Act exemption allowing religious institutions
to restrict hiring to members of religion); Gillette v. United States, 401 U.S. 437,
453-54 (1971) (interpreting conscientious objection exemption from military service).

188 See, e.g., Committee for Pub. Educ. & Religious Liberty v. Nyquist, 413 U.S.
756, 788-89 (1973) (tuition reimbursement grants to parents of parochial school
children violate Establishment Clause in spite of New York State’s argument that
program was designed to promote free exercise by enabling low-income parents to
send children to church schools); Texas Monthly, Inc. v. Bullock, 489 U.S. 1 (1989)
(state sales tax exemption for religious publications violates the Establishment
Clause) (plurality opinion).

189 Cantwell v. Connecticut, 310 U.S. 296, 304 (1940).

190 Reynolds v. United States, 98 U.S. 145, 166 (1878). “Crime is not the less
odious because sanctioned by what any particular sect may designate as ‘religion.”
Davis v. Beason, 133 U.S. 333, 345 (1890). In another context, Justice Sutherland
in United States v. Macintosh, 283 U.S. 605, 625 (1931), suggested a plenary gov-
ernmental power to regulate action in denying that recognition of conscientious ob-
jection to military service was of a constitutional magnitude, saying that “unquali-
fied allegiance to the Nation and submission and obedience to the laws of the land,
as well those made for war as those made for peace, are not inconsistent with the
will of God.”
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motives. The Reynolds no-protection rule was applied in a number
of cases, 191 but later cases established that religiously grounded
conduct is not always outside the protection of the free exercise
clause. 192 Instead, the Court began to balance the secular interest
asserted by the government against the claim of religious liberty
asserted by the person affected; only if the governmental interest
was “compelling” and if no alternative forms of regulation would
serve that interest was the claimant required to yield. 193 Thus,
while freedom to engage in religious practices was not absolute, it
was entitled to considerable protection.

Recent cases evidence a narrowing of application of the compel-
ling interest test, and a corresponding constriction on the freedom
to engage in religiously motivated conduct. First, the Court pur-
ported to apply strict scrutiny, but upheld the governmental action
anyhow. Next the Court held that the test is inappropriate in the
contexts of military and prison discipline.1%4 Then, more impor-
tantly, the Court ruled in Employment Division v. Smith that “if
prohibiting the exercise of religion . . . is not the object . . . but
merely the incidental effect of a generally applicable and otherwise
valid provision, the First Amendment has not been offended.” 195
Therefore, the Court concluded, the Free Exercise Clause does not
prohibit a state from applying generally applicable criminal pen-
alties to use of peyote in a religious ceremony, or from denying un-
employment benefits to persons dismissed from their jobs because
of religious ceremonial use of peyote. Accommodation of such reli-
gious practices must be found in “the political process,” the Court
noted; statutory religious-practice exceptions are permissible, but

191 Jacobson v. Massachusetts, 197 U.S. 11 (1905) (compulsory vaccination);
Prince v. Massachusetts 321 U.S. 158 (1944) (child labor); Cleveland v. United
States, 329 U.S. 14 (1946) (polygamy). In Sherbert v. Verner, 374 U.S. 398, 403
(1963), Justice Brennan asserted that the “conduct or activities so regulated [in the
cited cases] have invariably posed some substantial threat to public safety, peace
or order.”

192 Sherbert v. Verner, 374 U.S. 398 (1963); Wisconsin v. Yoder, 406 U.S. 205
(1972); cf. Braunfeld v. Brown, 366 U.S. 599, 607 (1961): “[I]f the State regulates
conduct by enacting a general law within its power, the purpose and effect of which
is to advance the State’s secular goals, the statute is valid despite its indirect bur-
den on religious observance unless the State may accomplish its purpose by means
which do not impose such a burden.”

193 Sherbert v. Verner, 374 U.S. 398, 403, 406—-09 (1963). In Wisconsin v. Yoder,
406 U.S. 205 (1972), the Court recognized compelling state interests in provision of
public education, but found insufficient evidence that those interests (preparing chil-
dren for citizenship and for self-reliance) would be furthered by requiring Amish
children to attend public schools beyond the eighth grade. Instead, the evidence
showed that the Amish system of vocational education prepared their children for
life in their self-sufficient communities.

194 Goldman v. Weinberger, 475 U.S. 503 (1986); O’Lone v. Estate of Shabazz,
482 U.S. 342 (1987).

195494 U.S. 872, 878 (1990).
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not “constitutionally required.” 196 The result is tantamount to a re-
turn to the Reynolds belief-conduct distinction.

The Mormon Cases.—The Court’s first encounter with free
exercise claims occurred in a series of cases in which the Federal
Government and the territories moved against the Mormons be-
cause of their practice of polygamy. Actual prosecutions and convic-
tions for bigamy presented little problem for the Court, inasmuch
as it could distinguish between beliefs and acts. 197 But the pres-
ence of large numbers of Mormons in some of the territories made
convictions for bigamy difficult to obtain, and in 1882 Congress en-
acted a statute which barred “bigamists,” “polygamists,” and “any
person cohabiting with more than one woman” from voting or serv-
ing on juries. The Court sustained the law, even as applied to per-
sons entering the state prior to enactment of the original law pro-
hibiting bigamy and to persons as to whom the statute of limita-
tions had run.198 Subsequently, an act of a territorial legislature
which required a prospective voter not only to swear that he was
not a bigamist or polygamist but as well that “I am not a member
of any order, organization or association which teaches, advises,
counsels or encourages its members, devotees or any other person
to commit the crime of bigamy or polygamy . . . or which practices
bigamy, polygamy or plural or celestial marriage as a doctrinal rite
of such organization; that I do not and will not, publicly or pri-
vately, or in any manner whatever teach, advise, counsel or encour-
age any person to commit the crime of bigamy or polygamy . . . /"
was upheld in an opinion that condemned plural marriage and its
advocacy as equal evils.199 And, finally, the Court sustained the
revocation of the charter of the Mormon Church and confiscation
of all church property not actually used for religious worship or for
burial. 200

196 |d. at 890.

197 Reynolds v. United States, 98 U.S. 145 (1879); cf. Cleveland v. United States,
329 U.S. 14 (1946) (no religious-belief defense to Mann Act prosecution for trans-
porting a woman across state line for the “immoral purpose” of polygamy).

198 Murphy v. Ramsey, 114 U.S. 15 (1885).

199 Davis v. Beason, 133 U.S. 333 (1890). “Bigamy and polygamy are crimes by
the laws of all civilized and Christian countries. . . . To call their advocacy a tenet
of religion is to offend the common sense of mankind. If they are crimes, then to
teach, advise and counsel their practice is to aid in their commission, and such
teaching and counseling are themselves criminal and proper subjects of punishment,
as aiding and abetting crime are in all other cases.” Id. at 341-42.

200The Late Corporation of the Church of Jesus Christ of Latter-Day Saints v.
United States, 136 U.S. 1 (1890). “[T]he property of the said corporation . . . [is to
be used to promote] the practice of polygamy—a crime against the laws, and abhor-
rent to the sentiments and feelings of the civilized world. . . . The organization of
a community for the spread and practice of polygamy is, in a measure, a return to
barbarism. It is contrary to the spirit of Christianity and of the civilization which
Christianity had produced in the Western world.” Id. at 48—49.
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The Jehovah’s Witnesses Cases.—In contrast to the Mor-
mons, the sect known as Jehovah's Witnesses, in many ways as un-
settling to the conventional as the Mormons were,201 provoked
from the Court a lengthy series of decisions202 expanding the
rights of religious proselytizers and other advocates to utilize the
streets and parks to broadcast their ideas, though the decisions
may be based more squarely on the speech clause than on the free
exercise clause. The leading case is Cantwell v. Connecticut. 203
Three Jehovah's Witnesses were convicted under a statute which
forbade the unlicensed soliciting of funds for religious or charitable
purposes, and also under a general charge of breach of the peace.
The solicitation count was voided as an infringement on religion
because the issuing officer was authorized to inquire whether the
applicant did have a religious cause and to decline a license if in
his view the cause was not religious. Such power amounted to a
previous restraint upon the exercise of religion and was invalid, the
Court held. 204 The breach of the peace count arose when the three
accosted two Catholics in a strongly Catholic neighborhood and
played them a phonograph record which grossly insulted the Chris-
tian religion in general and the Catholic Church in particular. The
Court voided this count under the clear-and-present danger test,
finding that the interest sought to be upheld by the State did not
justify the suppression of religious views that simply annoyed lis-
teners. 205

There followed a series of sometimes conflicting decisions. At
first, the Court sustained the application of a non-discriminatory li-

201 For recent cases dealing with other religious groups discomfiting to the
mainstream, see Heffron v. ISKCON, 452 U.S. 640 (1981) (Hare Krishnas); Larson
v. Valente, 456 U.S. 228 (1982) (Unification Church).

202 Most of the cases are collected and categorized by Justice Frankfurter in
Niemotko v. Maryland, 340 U.S. 268, 273 (1951) (concurring opinion).

203310 U.S. 296 (1940).

2041d. at 303-07. “The freedom to act must have appropriate definition to pre-
serve the enforcement of that protection [of society]. In every case the power to regu-
late must be so exercised as not, in attaining a permissible end, unduly to infringe
the protected freedom. . . . [A] State may by general and non-discriminatory legisla-
tion regulate the times, the places, and the manner of soliciting upon its streets,
and of holding meetings thereon; and may in other respects safeguard the peace,
good order and comfort of the community, without unconstitutionally invading the
liberties protected by the Fourteenth Amendment.” Id. at 304.

2051d. at 307-11. “In the realm of religious faith, and in that of political belief,
sharp differences arise. In both fields the tenets of one man may seem the rankest
error to his neighbor. To persuade others to his own point of view, the pleader, as
we know, at times, resorts to exaggeration, to vilification of men who have been,
or are, prominent in church or state, and even to false statement. But the people
of this nation have ordained in the light of history, that, in spite of the probabilities
of excesses and abuses, these liberties are in the long view, essential to enlightened
opinion and right conduct on the part of the citizens of a democracy.” Id. at 310.
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cense fee to vendors of religious books and pamphlets, 206 but elev-
en months later it vacated its former decision and struck down
such fees.207 A city ordinance making it unlawful for anyone dis-
tributing literature to ring a doorbell or otherwise summon the
dwellers of a residence to the door to receive such literature was
held in violation of the First Amendment when applied to distribu-
tors of leaflets advertising a religious meeting. 208 But a state child
labor law was held to be validly applied to punish the guardian of
a nine-year old child who permitted her to engage in “preaching
work” and the sale of religious publications after hours.20° The
Court decided a number of cases involving meetings and rallies in
public parks and other public places by upholding licensing and
permit requirements which were premised on nondiscriminatory
“times, places, and manners” terms and which did not seek to regu-
late the content of the religious message to be communicated. 210

Free Exercise Exemption From General Governmental Re-
quirements.—As described above, the Court gradually abandoned
its strict belief-conduct distinction, and developed a balancing test
to determine when a uniform, nondiscriminatory requirement by
government mandating action or nonaction by citizens must allow
exceptions for citizens whose religious scruples forbid compliance.
Then, in 1990, the Court reversed direction in Employment Divi-
sion v. Smith, 211 confining application of the “compelling interest”
test to a narrow category of cases.

In early cases the Court sustained the power of a State to ex-
clude from its schools children who because of their religious beliefs
would not participate in the salute to the flag,212 only within a
short time to reverse itself and condemn such exclusions, but on

206 Jones v. Opelika, 316 U.S. 584 (1942).

207 Jones v. Opelika, 319 U.S. 103 (1943); Murdock v. Pennsylvania, 319 U.S.
105 (1943). See also Follett v. McCormick, 321 U.S. 573 (1944) (invalidating a flat
licensing fee for booksellers). Murdock and Follett were distinguished in Jimmy
Swaggart Ministries v. California Bd. of Equalization, 493 U.S. 378, 389 (1990) as
applying “only where a flat license fee operates as a prior restraint”; upheld in
Swaggart was application of a general sales and use tax to sales of religious publica-
tions.

208 Martin v. City of Struthers, 319 U.S. 141 (1943). But cf. Breard v. City of
Alexandria, 341 U.S. 622 (1951) (similar ordinance sustained in commercial solicita-
tion context).

209 Prince v. Massachusetts, 321 U.S. 158 (1944).

210E.g., Niemotko v. Maryland, 340 U.S. 268 (1951); Kunz v. New York, 340
U.S. 290 (1951); Fowler v. Rhode Island, 345 U.S. 67 (1953); Poulos v. New Hamp-
shire, 345 U.S. 395 (1953). See also Larson v. Valente, 456 U.S. 228 (1982) (solicita-
tion on state fair ground by Unification Church members).

211494 U.S. 872 (1990).

212 Minersville School Dist. v. Gobitis, 310 U.S. 586 (1940).
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speech grounds rather than religious grounds. 213 Also, the Court
seemed to be clearly of the view that government could compel
those persons religiously opposed to bearing arms to take an oath
to do so or to receive training to do so,214 only in later cases by
its statutory resolution to cast doubt on this resolution, 215 and still
more recently to leave the whole matter in some doubt. 216

Braunfeld v. Brown217 held that the free exercise clause did
not mandate an exemption from Sunday Closing Laws for an Or-
thodox Jewish merchant who observed Saturday as the Sabbath
and was thereby required to be closed two days of the week rather
than one. This requirement did not prohibit any religious practices,
the Court’s plurality pointed out, but merely regulated secular ac-
tivity in a manner making religious exercise more expensive. 218 “|f
the State regulates conduct by enacting a general law within its
power, the purpose and effect of which is to advance the State's
secular goals, the statute is valid despite its indirect burden on re-
ligious observance unless the State may accomplish its purpose by
means which do not impose such a burden.” 219

Within two years the Court in Sherbert v. Verner 220 extended
the line of analysis to require a religious exemption from a secular,
regulatory piece of economic legislation. Sherbert was disqualified
from receiving unemployment compensation because, as a Seventh

213\West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943). On the
same day, the Court held that a State may not forbid the distribution of literature
urging and advising on religious grounds that citizens refrain from saluting the flag.
Taylor v. Mississippi, 319 U.S. 583 (1943).

214 See United States v. Schwimmer, 279 U.S. 644 (1929); United States v. Mac-
intosh, 283 U.S. 605 (1931); and United States v. Bland, 283 U.S. 636 (1931) (all
interpreting the naturalization law as denying citizenship to a conscientious objector
who would not swear to bear arms in defense of the country), all three of which
were overruled by Girouard v. United States, 328 U.S. 61 (1946), on strictly statu-
tory grounds. See also Hamilton v. Board of Regents, 293 U.S. 245 (1934) (upholding
expulsion from state university for a religiously based refusal to take a required
course in military training); In re Summers, 325 U.S. 561 (1945) (upholding refusal
to admit applicant to bar because as conscientious objector he could not take re-
quired oath).

215United States v. Seeger, 380 U.S. 163 (1965); see id. at 188 (Justice Douglas
concurring); Welsh v. United States, 398 U.S. 333 (1970); and see id. at 344 (Justice
Harlan concurring).

216 Gillette v. United States, 401 U.S. 437 (1971) (holding that secular consider-
ations overbalanced free exercise infringement of religious beliefs of objectors to par-
ticular wars).

217366 U.S. 599 (1961). On Sunday Closing Laws and the establishment clause,
see supra, pp. 987-988.

218366 U.S. at 605-06.

2191d. at 607 (plurality opinion). The concurrence balanced the economic dis-
advantage suffered by the Sabbatarians against the important interest of the State
in securing its day of rest regulation. McGowan v. Maryland, 366 U.S. at 512-22
(1961). Three Justices dissented. Id. at 561 (Justice Douglas); Braunfeld v. Brown,
366 U.S. at 610 (Justice Brennan), 616 (Justice Stewart).

220374 U.S. 398 (1963).
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Day Adventist, she would not accept Saturday work; according to
state officials, this meant she was not complying with the statutory
requirement to stand ready to accept suitable employment. This de-
nial of benefits could be upheld, the Court said, only if “her dis-
gualification as a beneficiary represents no infringement by the
State of her constitutional rights of free exercise, or [if] any inci-
dental burden on the free exercise of appellant’s religions may be
justified by a ‘compelling state interest in the regulation of a sub-
ject within the State’s constitutional power to regulate . . . "”221
First, the disqualification was held to impose a burden on the free
exercise of Sherbert's religion; it was an indirect burden and it did
not impose a criminal sanction on a religious practice, but the dis-
gualification derived solely from her practice of her religion and
constituted a compulsion upon her to forgo that practice.222 Sec-
ond, there was no compelling interest demonstrated by the State.
The only interest asserted was the prevention of the possibility of
fraudulent claims, but that was merely a bare assertion. Even if
there was a showing of demonstrable danger, “it would plainly be
incumbent upon the appellees to demonstrate that no alternative
forms of regulation would combat such abuses without infringing
First Amendment rights.” 223

Sherbert was reaffirmed and applied in subsequent cases in-
volving denial of unemployment benefits. Thomas v. Review
Board 224 involved a Jehovah's Witness who quit his job when his
employer transferred him from a department making items for in-
dustrial use to a department making parts for military equipment.
While his belief that his religion proscribed work on war materials
was not shared by all other Jehovah’'s Witnesses, the Court held
that it was inappropriate to inquire into the validity of beliefs as-
serted to be religious so long as the claims were made in good faith
(and the beliefs were at least arguably religious). The same result
was reached in a 1987 case, the fact that the employee’s religious
conversion rather than a job reassignment had created the conflict
between work and Sabbath observance not being considered mate-

2211d. at 403, quoting NAACP v. Button, 371 U.S. 415, 438 (1963).

2221d. at 403-06.

223|d. at 407. Braunfeld was distinguished because of “a countervailing factor
which finds no equivalent in the instant case—a strong state interest in providing
one uniform day of rest for all workers.” That secular objective could be achieved,
the Court found, only by declaring Sunday to be that day of rest. Requiring exemp-
tions for Sabbatarians, while theoretically possible, appeared to present an adminis-
trative problem of such magnitude, or to afford the exempted class so great a com-
petitive advantage, that such a requirement would have rendered the entire statu-
tory scheme unworkable. 1d. at 408-09. Other Justices thought that Sherbert over-
ruled Braunfeld. Id. at 413, 417 (Justice Stewart concurring), 418 (Justice Harlan
and White dissenting).

224450 U.S. 707 (1981).
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rial to the determination that free exercise rights had been bur-
dened by the denial of unemployment compensation.225 Also, a
state may not deny unemployment benefits solely because refusal
to work on the Sabbath was based on sincere religious beliefs held
independently of membership in any established religious church
or sect. 226

The Court applied the Sherbert balancing test in several areas
outside of unemployment compensation. The first two such cases
involved the Amish, whose religion requires them to lead a simple
life of labor and worship in a tight-knit and self-reliant community
largely insulated from the materialism and other distractions of
modern life. Wisconsin v. Yoder 227 held that a state compulsory at-
tendance law, as applied to require Amish children to attend ninth
and tenth grades of public schools in contravention of Amish reli-
gious beliefs, violated the Free Exercise Clause. The Court first de-
termined that the beliefs of the Amish were indeed religiously
based and of great antiquity.228 Next, the Court rejected the
State’s arguments that the Free Exercise Clause extends no protec-
tion because the case involved “action” or “conduct” rather than be-
lief, and because the regulation, neutral on its face, did not single
out religion. 229 |nstead, the Court went on to analyze whether a
“compelling” governmental interest required such “grave inter-
ference” with Amish belief and practices. 230 The governmental in-
terest was not the general provision of education, inasmuch as the
State and the Amish were in agreement on education through the
first eight grades and since the Amish provided their children with
additional education of a primarily vocational nature. The State's
interest was really that of providing two additional years of public
schooling. Nothing in the record, felt the Court, showed that this
interest outweighed the great harm which it would do to tradi-
tional Amish religious beliefs to impose the compulsory ninth and
tenth grade attendance. 231

But in recent years the Court’'s decisions evidenced increasing
discontent with the compelling interest test. In several cases the

225 Hobbie v. Unemployment Appeals Comm’n, 480 U.S. 136 (1987).

226 Frazee v. lllinois Dep't of Employment Security, 489 U.S. 829 (1989). Cf.
United States v. Seeger, 380 U.S. 163 (1965) (interpreting the religious objection ex-
emption from military service as encompassing a broad range of formal and personal
religious beliefs).

227406 U.S. 205 (1972).

2281d. at 215-19. Why the Court felt impelled to make these points is unclear,
since it is settled that it is improper for courts to inquire into the interpretation
of religious belief. E.g., United States v. Lee, 455 U.S. 252, 257 (1982).

229|d. at 219-21.

2301d. at 221.

231|d. at 221-29.
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Court purported to apply strict scrutiny but nonetheless upheld the
governmental action in question. In United States v. Lee, 232 for ex-
ample, the Court denied the Amish exemption from compulsory
participation in the Social Security system. The objection was that
payment of taxes by Amish employers and employees and the re-
ceipt of public financial assistance were forbidden by their religious
beliefs. Accepting that this was true, the Court nonetheless held
that the governmental interest was compelling and therefore suffi-
cient to justify the burdening of religious beliefs.233 Compulsory
payment of taxes was necessary for the vitality of the system; ei-
ther voluntary participation or a pattern of exceptions would un-
dermine its soundness and make the program difficult to admin-
ister.

“A compelling governmental interest” was also found to out-
weigh free exercise interests in Bob Jones University v. United
States, 234 in which the Court upheld the I.R.S.’s denial of tax ex-
emptions to church-run colleges whose racially discriminatory ad-
missions policies derived from religious beliefs. The Federal Gov-
ernment’s “fundamental, overriding interest in eradicating racial
discrimination in education”—found to be encompassed in common
law standards of “charity” underlying conferral of the tax exemp-
tion on “charitable” institutions—"substantially outweighs” the
burden on free exercise. Nor could the schools’ free exercise inter-
ests be accommodated by less restrictive means. 235

In other cases the Court found reasons not to apply compelling
interest analysis. Religiously motivated speech, like other speech,
can be subjected to reasonable time, place, or manner regulation
serving a “substantial” rather than “compelling” governmental in-
terest. 236 Sherbert’s threshold test, inquiring “whether government
has placed a substantial burden on the observation of a central re-
ligious belief or practice,”237 eliminates other issues. As long as a
particular religion does not proscribe the payment of taxes (as was
the case with the Amish in Lee), the Court has denied that there

232455 U.S. 252 (1982).

233The Court’s formulation was whether the limitation on religious exercise was
“essential to accomplish an overriding governmental interest.” 455 U.S. at 257-58.
Accord, Hernandez v. Commissioner, 490 U.S. 680, 699-700 (1989) (any burden on
free exercise imposed by disallowance of a tax deduction was “justified by the ‘broad
public interest in maintaining a sound tax system’ free of ‘myriad exceptions flowing
from a wide variety of religious beliefs™).

234461 U.S. 574 (1983).

235461 U.S. at 604.

236 Heffron v. ISKCON, 452 U.S. 640 (1981). Requiring Krishnas to solicit at
fixed booth sites on county fair grounds is a valid time, place, and manner regula-
tion, although, as the Court acknowledged, id. at 652, peripatetic solicitation was
an element of Krishna religious rites.

237 As restated in Hernandez v. Commissioner, 490 U.S. 680, 699 (1989).
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is any constitutionally significant burden resulting from “imposi-
tion of a generally applicable tax [that] merely decreases the
amount of money [adherents] have to spend on [their] religious ac-
tivities.” 238 The one caveat the Court left—that a generally appli-
cable tax might be so onerous as to “effectively choke off an adher-
ent’'s religious practices”239—may be a moot point in light of the
Court’s general ruling in Employment Division v. Smith, discussed
below.

The Court also drew a distinction between governmental regu-
lation of individual conduct, on the one hand, and restraint of gov-
ernmental conduct as a result of individuals’ religious beliefs, on
the other. Sherbert's compelling interest test has been held inap-
plicable in cases viewed as involving attempts by individuals to
alter governmental actions rather than attempts by government to
restrict religious practices. Emphasizing the absence of coercion on
religious adherents, the Court in Lyng v. Northwest Indian Ceme-
tery Protective Ass'n240 held that the Forest Service, even absent
a compelling justification, could construct a road through a portion
of a national forest held sacred and used by Indians in religious ob-
servances. The Court distinguished between governmental actions
having the indirect effect of frustrating religious practices and
those actually prohibiting religious belief or conduct: “‘the Free Ex-
ercise Clause is written in terms of what the government cannot
do to the individual, not in terms of what the individual can exact
from the government.’” 241 Similarly, even a sincerely held religious
belief that assignment of a social security number would rob a
child of her soul was held insufficient to bar the government from
using the number for purposes of its own recordkeeping.242 It
mattered not how easily the government could accommodate the re-
ligious beliefs or practices (an exemption from the social security
number requirement might have been granted with only slight im-
pact on the government’'s recordkeeping capabilities), since the na-

238 Jimmy Swaggart Ministries v. California Bd. of Equalization, 493 U.S. 378,

391 (1990). See also Tony and Susan Alamo Found. v. Secretary of Labor, 471 U.S.
290 (1985) (the Court failing to perceive how application of minimum wage and
overtime requirements would burden free exercise rights of employees of a religious
foundation, there being no assertion that the amount of compensation was a matter
of religious import); and Hernandez v. Commissioner, 490 U.S. 680 (1989) (question-
ing but not deciding whether any burden was imposed by administrative disallowal
of deduction for payments deemed to be for commercial rather than religious or
charitable purposes).

239 Jimmy Swaggart Ministries, 493 U.S. at 392.

240485 U.S. 439 (1988).

2411d. at 451, quoting Sherbert v. Verner, 374 U.S. 398, 412 (1963) (Douglas,
J., concurring).

242Bowen V. Roy, 476 U.S. 693 (1986).
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ture of the governmental actions did not implicate free exercise
protections. 243

Compelling interest analysis is also wholly inapplicable in the
context of military rules and regulations, where First Amendment
review "“is far more deferential than . . . review of similar laws or
regulations designed for civilian society.” 244 Thus the Court did not
guestion the decision of military authorities to apply uniform dress
code standards to prohibit the wearing of a yarmulke by an officer
compelled by his Orthodox Jewish religious beliefs to wear the
yarmulke, 245

A high degree of deference is also due decisions of prison ad-
ministrators having the effect of restricting religious exercise by in-
mates. The general rule is that prison regulations impinging on ex-
ercise of constitutional rights by inmates are “valid if . . . reason-
ably related to legitimate penological interests.’” 246 Thus because
general prison rules requiring a particular category of inmates to
work outside of buildings where religious services were held, and
prohibiting return to the buildings during the work day, could be
viewed as reasonably related to legitimate penological concerns of
security and order, no exemption was required to permit Muslim
inmates to participate in Jumu’ah, the core ceremony of their reli-
gion.247 The fact that the inmates were left with no alternative
means of attending Jumu’ah was not dispositive, the Court being
“unwilling to hold that prison officials are required by the Constitu-
tion to sacrifice legitimate penological objectives to that end.” 248

Finally, in Employment Division v. Smith24° the Court indi-
cated that the compelling interest test may apply only in the field
of unemployment compensation, and in any event does not apply
to require exemptions from generally applicable criminal laws.
Criminal laws are “generally applicable” when they apply across

243%In neither case . . . would the affected individuals be coerced by the Govern-
ment’s action into violating their religious beliefs; nor would either governmental ac-
tion penalize religious activity.” Lyng, 485 U.S. at 449.

244 Goldman v. Weinberger, 475 U.S. 503, 507 (1986).

245 Congress reacted swiftly by enacting a provision allowing military personnel
to wear religious apparel while in uniform, subject to exceptions to be made by the
Secretary of the relevant military department for circumstances in which the ap-
parel would interfere with performance of military duties or would not be “neat and
conservative.” Pub. L. 100-180, §508(a)(2), 101 Stat. 1086 (1987); 10 U.S.C. §774.

246 O’Lone v. Estate of Shabazz, 482 U.S. 342, 349 (1987) (quoting Turner v.
Safley, 482 U.S. 78, 89 (1987)).

247 O’Lone v. Estate of Shabazz, 482 U.S. 342 (1987).

2481d. at 351-52 (also suggesting that the ability of the inmates to engage in
other activities required by their faith, e.g. individual prayer and observance of
Ramadan, rendered the restriction reasonable).

249494 U.S. 872 (1990) (holding that state may apply criminal penalties to use
of peyote in a religious ceremony, and may deny unemployment benefits to persons
dismissed from their jobs because of religiously inspired use of peyote).
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the board regardless of the religious motivation of the prohibited
conduct, and are “not specifically directed at . . . religious prac-
tices.”250 The unemployment compensation statute at issue in
Sherbert was peculiarly suited to application of a balancing test be-
cause denial of benefits required a finding that an applicant had
refused work “without good cause.” Sherbert and other unemploy-
ment compensation cases thus “stand for the proposition that
where the State has in place a system of individual exemptions, it
may not refuse to extend that system to cases of ‘religious hard-
ship’ without compelling reason.” 251 Wisconsin v. Yoder and other
decisions holding “that the First Amendment bars application of a
neutral, generally applicable law to religiously motivated action”
were distinguished as involving “not the Free Exercise Clause
alone, but the Free Exercise Clause in conjunction with other con-
stitutional protections” such as free speech or “parental rights.” 252
Except in the relatively uncommon circumstance when a statute
calls for individualized consideration, then, the Free Exercise
Clause affords no basis for exemption from a “neutral, generally
applicable law.” As the Court concluded in Smith, accommodation
for religious practices incompatible with general requirements
must ordinarily be found in “the political process.” 253

The ramifications of Smith are potentially widespread. The
Court has apparently returned to a belief-conduct dichotomy under
which religiously motivated conduct is not entitled to special pro-
tection. Laws may not single out religiously motivated conduct for
adverse treatment, but formally neutral laws of general applicabil-
ity may regulate religious conduct (along with other conduct) re-
gardless of the adverse or prohibitory effects on religious exercise.
Similar rules govern taxation. Under the Court's rulings in Smith
and Swaggart, religious exemptions from most taxes are a matter
of legislative grace rather than constitutional command, since most
important taxes (e.g., income, property, sales and use) satisfy the
criteria of formal neutrality and general applicability, and are not
license fees that can be viewed as prior restraints on expression. 254
The result is equal protection, but not substantive protection, for

2501d. at 878.
2511d. at 884.
252]d. at 881.
2531d. at 890.

254 This latter condition derives from the fact that the Court in Swaggart distin-
guished earlier decisions by characterizing them as applying only to flat license fees.
See n., supra. See also Laycock, The Remnants of Free Exercise, 1990 Sup. CT. REV.
1, 39-41.
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religious exercise. 255 The Court’s approach also accords less protec-
tion to religiously-based conduct than is accorded expressive con-
duct that implicates speech but not religious values.256 On the
practical side, relegation of free exercise claims to the political
process may, as concurring Justice O’Connor warned, result in less
protection for small, unpopular religious sects. 257

Religious Test Oaths.—However the Court has been divided
in dealing with religiously-based conduct and governmental com-
pulsion of action or nonaction, it was unanimous in voiding a state
constitutional provision which required a notary public, as a condi-
tion of perfecting his appointment, to declare his belief in the exist-
ence of God. The First Amendment, considered with the religious
oath provision of Article VI, makes it impossible “for government,
state or federal, to restore the historically and constitutionally dis-
credited policy of probing religious beliefs by test oaths or limiting
public offices to persons who have, or perhaps more properly, pro-
fess to have, a belief in some particular kind of religious con-
cept.” 258

Religious Disqualification.—Unanimously, but with great
differences of approach, the Court declared invalid a Tennessee
statute barring ministers and priests from service in a specially
called state constitutional convention.25° The Court’s decision nec-
essarily implied that the constitutional provision on which the stat-
ute was based, barring ministers and priests from service as state
legislators, was also invalid.

255 Justice O'Connor, concurring in Smith, argued that “the Free Exercise
Clause protects values distinct from those protected by the Equal Protection
Clause.” 494 U.S. at 901.

256 Although neutral laws affecting expressive conduct are not measured by a
“compelling interest” test, they are “subject to a balancing, rather than categorical,
approach.” Smith, 494 U.S. at 902 (O'Connor, J., concurring).

2571d. at 1613.
258 Torcaso v. Watkins, 367 U.S. 488, 494 (1961).

259 McDaniel v. Paty, 435 U.S. 618 (1978). The plurality opinion by Chief Justice
Burger, joined by Justices Powell, Rehnquist, and Stevens, found the case governed
by Sherbert v. Verner’s strict scrutiny test. The State had failed to show that its
view of the dangers of clergy participation in the political process had any validity;
Torcaso v. Watkins was distinguished because the State was acting on the status
of being a clergyman rather than on one’s beliefs. Justice Brennan, joined by Justice
Marshall, found Torcaso controlling because imposing a restriction upon one'’s status
as a religious person did penalize his religious belief, his freedom to profess or prac-
tice that belief. 1d. at 629. Justice Stewart also found Torcaso dispositive, id. at 642,
and Justice White found an equal protection violation because of the restraint upon
seeking political office. Id. at 643.



1020

AMENDMENT 1—RELIGION, FREE SPEECH, ETC.

FREEDOM OF EXPRESSION—SPEECH AND PRESS

Adoption and the Common Law Background

Madison’s version of the speech and press clauses, introduced
in the House of Representatives on June 8, 1789, provided: “The
people shall not be deprived or abridged of their right to speak, to
write, or to publish their sentiments; and the freedom of the press,
as one of the great bulwarks of liberty, shall be inviolable.”1 The
special committee rewrote the language to some extent, adding
other provisions from Madison’s draft, to make it read: “The free-
dom of speech and of the press, and the right of the people peace-
ably to assemble and consult for their common good, and to apply
to the Government for redress of grievances, shall not be in-
fringed.”2 In this form it went to the Senate, which rewrote it to
read: “That Congress shall make no law abridging the freedom of
speech, or of the press, or the right of the people peaceably to as-
semble and consult for their common good, and to petition the gov-
ernment for a redress of grievances.”3 Subsequently, the religion
clauses and these clauses were combined by the Senate. 4 The final
language was agreed upon in conference.

Debate in the House is unenlightening with regard to the
meaning the Members ascribed to the speech and press clause and
there is no record of debate in the Senate.> In the course of debate,
Madison warned against the dangers which would arise “from dis-
cussing and proposing abstract propositions, of which the judgment
may not be convinced. | venture to say, that if we confine ourselves
to an enumeration of simple, acknowledged principles, the ratifica-
tion will meet with but little difficulty.”® That the “simple, ac-
knowledged principles” embodied in the First Amendment have oc-
casioned controversy without end both in the courts and out should
alert one to the difficulties latent in such spare language. Insofar
as there is likely to have been a consensus, it was no doubt the
common law view as expressed by Blackstone. “The liberty of the

11 ANNALS oF CONGRESs 434 (1789). Madison had also proposed language limit-
ing the power of the States in a number of respects, including a guarantee of free-
dom of the press, Id. at 435. Although passed by the House, the amendment was
defeated by the Senate, supra, p. 957.

2]d. at 731 (August 15, 1789).

3THE BiLL oF RiGHTS: A DOCUMENTARY HisTory 1148-49 (B. Schwartz ed.
1971).

41d. at 1153.

5The House debate insofar as it touched upon this amendment was concerned
almost exclusively with a motion to strike the right to assemble and an amendment
to add a right of the people to instruct their Representatives. 1 ANNALS OF CON-
GRESS 731-49 (August 15, 1789). There are no records of debates in the States on
ratification.

61d. at 738.
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press is indeed essential to the nature of a free state; but this con-
sists in laying no previous restraints upon publications, and not in
freedom from censure for criminal matter when published. Every
freeman has an undoubted right to lay what sentiments he pleases
before the public; to forbid this, is to destroy the freedom of the
press: but if he publishes what is improper, mischievous, or illegal,
he must take the consequences of his own temerity. To subject the
press to the restrictive power of a licenser, as was formerly done,
both before and since the Revolution, is to subject all freedom of
sentiment to the prejudices of one man, and make him the arbi-
trary and infallible judge of all controverted points in learning, reli-
gion and government. But to punish as the law does at present any
dangerous or offensive writings, which, when published, shall on a
fair and impartial trial be adjudged of a pernicious tendency, is
necessary for the preservation of peace and good order, of govern-
ment and religion, the only solid foundations of civil liberty. Thus,
the will of individuals is still left free: the abuse only of that free
will is the object of legal punishment. Neither is any restraint here-
by laid upon freedom of thought or inquiry; liberty of private senti-
ment is still left; the disseminating, or making public, of bad senti-
ments, destructive to the ends of society, is the crime which society
corrects.””?

Whatever the general unanimity on this proposition at the
time of the proposal of and ratification of the First Amendment, 8

74 W. BLACKSTONE'S COMMENTARIES ON THE LAws oF ENGLAND 151-52 (T.
Cooley 2d rev. ed. 1872). See 3 J. STORY, COMMENTARIES ON THE CONSTITUTION OF
THE UNITED STATES 1874-86 (Boston: 1833). The most comprehensive effort to as-
sess theory and practice in the period prior to and immediately following adoption
of the Amendment is L. LEvY, LEGACY OF SUPPRESSION: FREEDOM OF SPEECH AND
PREss IN EARLY AMERICAN HisToRYy (1960), which generally concluded that the
Blackstonian view was the prevailing one at the time and probably the understand-
ing of those who drafted, voted for, and ratified the Amendment.

81t would appear that Madison advanced libertarian views earlier than his Jef-
fersonian compatriots, as witness his leadership of a move to refuse officially to con-
cur in Washington's condemnation of “[c]ertain self-created societies,” by which the
President meant political clubs supporting the French Revolution, and his success
in deflecting the Federalist intention to censure such societies. I. BRANT, JAMES
MADISON—FATHER OF THE CONSTITUTION 1787-1800, 416-20 (1950). “If we advert
to the nature of republican government,” Madison told the House, “we shall find
that the censorial power is in the people over the government, and not in the gov-
ernment over the people.” 4 ANNALS oF CONGRESs 934 (1794). On the other hand,
the early Madison, while a member of his county’s committee on public safety, had
enthusiastically promoted prosecution of Loyalist speakers and the burning of their
pamphlets during the Revolutionary period. 1 PAPERS OF JAMES MADISON 147, 161—
62, 190-92 (W. Hutchinson & W. Rachal eds. 1962). There seems little doubt that
Jefferson held to the Blackstonian view. Writing to Madison in 1788, he said: “A
declaration that the federal government will never restrain the presses from print-
ing anything they please, will not take away the liability of the printers for false
facts printed.” 13 PAPERS OF THOMAS JEFFERSON 442 (J. Boyd ed. 1955). Comment-
ing a year later to Madison on his proposed amendment, Jefferson suggested that
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it appears that there emerged in the course of the Jeffersonian
counterattack on the Sedition Act® and the use by the Adams Ad-
ministration of the Act to prosecute its political opponents, 1© some-
thing of a libertarian theory of freedom of speech and press,11
which, however much the Jeffersonians may have departed from it
upon assuming power, 12 was to blossom into the theory undergird-
ing Supreme Court First Amendment jurisprudence in modern
times. Full acceptance of the theory that the Amendment operates
not only to bar most prior restraints of expression but subsequent
punishment of all but a narrow range of expression, in political dis-
course and indeed in all fields of expression, dates from a quite re-
cent period, although the Court’s movement toward that position
began in its consideration of limitations on speech and press in the
period following World War 1.13 Thus, in 1907, Justice Holmes

the free speech-free press clause might read something like: “The people shall not
be deprived or abridged of their right to speak, to write or otherwise to publish any-
thing but false facts affecting injuriously the life, liberty, property, or reputation of
others or affecting the peace of the confederacy with foreign nations.” 15 PAPERS,
supra, at 367.

9The Act, Ch. 74, 1 Stat. 596 (1798), punished anyone who would “write, print,
utter or publish . . . any false, scandalous and malicious writing or writings against
the government of the United States, or either house of the Congress of the United
States, or the President of the United States, with intent to defame the said govern-
ment, or either house of the said Congress, or the said President, or to bring them,
or either of them, into contempt or disrepute.” See J. SMITH, FREEDOM'S FETTERS—
THE ALIEN AND SEDITION LAws AND AMERICAN CiviL LIBERTIES (1956).

10]d. at 159 et seq.

11, Levy, LEGACY OF SUPPRESSION: FREEDOM OF SPEECH AND PRESS IN EARLY
AMERICAN HisToRy, ch. 6 (Cambridge, 1960); New York Times Co. v. Sullivan, 376
U.S. 254, 273-76 (1964). But compare L. LEvy, EMERGENCE OF A FREE PRESs (1985),
a revised and enlarged edition of LEGACY oF SuPPRESSION, in which Professor Levy
modifies his earlier views, arguing that while the intention of the Framers to outlaw
the crime of seditious libel, in pursuit of a free speech principle, cannot be estab-
lished and may not have been the goal, there was a tradition of robust and rowdy
expression during the period of the framing that contradicts his prior view that a
modern theory of free expression did not begin to emerge until the debate over the
Alien and Sedition Acts.

12. Levy, JEFFERSON AND CiviL LIBERTIES—THE DARKER SIDE (Cambridge,
1963). Thus President Jefferson wrote to Governor McKean of Pennsylvania in 1803:
“The federalists having failed in destroying freedom of the press by their gag-law,
seem to have attacked it in an opposite direction; that is, by pushing its licentious-
ness and its lying to such a degree of prostitution as to deprive it of all credit. . . .
This is a dangerous state of things, and the press ought to be restored to its credibil-
ity if possible. The restraints provided by the laws of the States are sufficient for
this if applied. And | have, therefore, long thought that a few prosecutions of the
most prominent offenders would have a wholesome effect in restoring the integrity
of the presses. Not a general prosecution, for that would look like persecution; but
a selected one.” 9 Works oF THOMAS JEFFERSON 449 (P. Ford, ed. 1905).

13New York Times Co. v. Sullivan, 376 U.S. 254 (1964), provides the principal
doctrinal justification for the development, although the results had long since been
fully applied by the Court. In Sullivan, Justice Brennan discerned in the controver-
sies over the Sedition Act a crystallization of “a national awareness of the central
meaning of the First Amendment,” id. at 273, which is that the “right of free public
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could observe that even if the Fourteenth Amendment embodied
prohibitions similar to the First Amendment, “still we should be far
from the conclusion that the plaintiff in error would have us reach.
In the first place, the main purpose of such constitutional provi-
sions is ‘to prevent all such previous restraints upon publications as
had been practiced by other governments,’ and they do not prevent
the subsequent punishment of such as may be deemed contrary to
the public welfare . . . . The preliminary freedom extends as well
to the false as to the true; the subsequent punishment may extend
as well to the true as to the false. This was the law of criminal libel
apart from statute in most cases, if not in all.”14 But as Justice
Holmes also observed, “[t]here is no constitutional right to have all
general propositions of law once adopted remain unchanged.” 15

But in Schenck v. United States, 16 the first of the post-World
War | cases to reach the Court, Justice Holmes, in the opinion of
the Court, while upholding convictions for violating the Espionage
Act by attempting to cause insubordination in the military service
by circulation of leaflets, suggested First Amendment restraints on
subsequent punishment as well as prior restraint. “It well may be

discussion of the stewardship of public officials . . . [is] a fundamental principle of
the American form of government.” Id. at 275. This “central meaning” proscribes ei-
ther civil or criminal punishment for any but the most maliciously, knowingly false
criticism of government. “Although the Sedition Act was never tested in this Court,
the attack upon its validity has carried the day in the court of history. . . . [The
historical record] reflect[s] a broad consensus that the Act, because of the restraint
it imposed upon criticism of government and public officials, was inconsistent with
the First Amendment.” Id. at 276. Madison’s Virginia Resolutions of 1798 and his
Report in support of them brought together and expressed the theories being devel-
oped by the Jeffersonians and represent a solid doctrinal foundation for the point
of view that the First Amendment superseded the common law on speech and press,
that a free, popular government cannot be libeled, and that the First Amendment
absolutely protects speech and press. 6 WRITINGS OF JAMES MADISON, 341-406 (G.
Hunt. ed. 1908).

14 patterson v. Colorado, 205 U.S. 454, 462 (1907) (emphasis original). Justice
Frankfurter had similar views in 1951: “The historic antecedents of the First
Amendment preclude the notion that its purpose was to give unqualified immunity
to every expression that touched on matters within the range of political interest.
... 'The law is perfectly well settled,” this Court said over fifty years ago, ‘that the
first ten amendments to the Constitution, commonly known as the Bill of Rights,
were not intended to lay down any novel principles of government, but simply to
embody certain guaranties and immunities which we had inherited from our Eng-
lish ancestors, and which had from time immemorial been subject to certain well-
recognized exceptions arising from the necessities of the case. In incorporating these
principles into the fundamental law there was no intention of disregarding the ex-
ceptions, which continued to be recognized as if they had been formally expressed.’
That this represents the authentic view of the Bill of Rights and the spirit in which
it must be construed has been recognized again and again in cases that have come
here within the last fifty years.” Dennis v. United States, 341 U.S. 494, 521-522,
524 (1951) (concurring opinion). The internal quotation is from Robertson v. Bald-
win, 165 U.S. 275, 281 (1897).

15 patterson v. Colorado, 205 U.S. 454, 461 (1907).

16249 U.S. 47, 51-52 (1919) (citations omitted).
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that the prohibition of laws abridging the freedom of speech is not
confined to previous restraints although to prevent them may have
been the main purpose . . . . We admit that in many places and
in ordinary times the defendants in saying all that was said in the
circular would have been within their constitutional rights. But the
character of every act depends upon the circumstances in which it
is done. The most stringent protection of free speech would not pro-
tect a man in falsely shouting fire in a theater and causing a panic.
. . . The question in every case is whether the words used are used
in such a nature as to create a clear and present danger that they
will bring about the substantive evils that Congress has a right to
prevent.” Justice Holmes along with Justice Brandeis soon went
into dissent in their views that the majority of the Court was
misapplying the legal standards thus expressed to uphold suppres-
sion of speech which offered no threat of danger to organized insti-
tutions. 17 But it was with the Court’s assumption that the Four-
teenth Amendment restrained the power of the States to suppress
speech and press that the doctrines developed. 18 At first, Holmes
and Brandeis remained in dissent, but in Fiske v. Kansas, 19 the
Court sustained a First Amendment type of claim in a state case,
and in Stromberg v. California,20 a state law was voided on
grounds of its interference with free speech.2! State common law
was also voided, the Court in an opinion by Justice Black asserting
that the First Amendment enlarged protections for speech, press,
and religion beyond those enjoyed under English common law. 22
Development over the years since has been uneven, but by 1964
the Court could say with unanimity: “we consider this case against
the background of a profound national commitment to the principle
that debate on public issues should be uninhibited, robust, and
wide-open, and that it may well include vehement, caustic and

17Debs v. United States, 249 U.S. 211 (1919); Abrams v. United States, 250
U.S. 616 (1919); Schaefer v. United States, 251 U.S. 466 (1920); Pierce v. United
States, 252 U.S. 239 (1920); United States ex rel. Milwaukee Social Democratic Pub.
Co. v. Burleson, 255 U.S. 407 (1921). A state statute similar to the federal one was
upheld in Gilbert v. Minnesota, 254 U.S. 325 (1920).

18 Gitlow v. New York, 268 U.S. 652 (1925); Whitney v. California, 274 U.S. 357
(1927). The Brandeis and Holmes dissents in both cases were important formula-
tions of speech and press principles.

19274 U.S. 380 (1927).

20283 U.S. 359 (1931). By contrast, it was not until 1965 that a federal statute
was held unconstitutional under the First Amendment. Lamont v. Postmaster Gen-
eral, 381 U.S. 301 (1965). See also United States v. Robel, 389 U.S. 258 (1967).

21 And see Near v. Minnesota ex rel. Olson, 283 U.S. 697 (1931); Herndon v.
Lowry, 301 U.S. 242 (1937); De Jonge v. Oregon, 299 U.S. 353 (1937); Lovell v. Grif-
fin, 303 U.S. 444 (1938).

22 Bridges v. California, 314 U.S. 252, 26368 (1941) (overturning contempt con-
victions of newspaper editor and others for publishing commentary on pending
cases).
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sometimes unpleasantly sharp attacks on government and public
officials.” 23 And in 1969, it was said that the cases “have fashioned
the principle that the constitutional guarantees of free speech and
free press do not permit a State to forbid or proscribe advocacy of
the use of force or of law violation except where such advocacy is
directed to inciting or producing imminent lawless action and is
likely to incite or produce such action.”24 This development and its
myriad applications are elaborated in the following sections.

Freedom of Expression: The Philosophical Basis

Probably no other provision of the Constitution has given rise
to so many different views with respect to its underlying philo-
sophical foundations, and hence proper interpretive framework, as
has the guarantee of freedom of expression—the free speech and
free press clauses. 25 The argument has been fought out among the
commentators. “The outstanding fact about the First Amendment
today is that the Supreme Court has never developed any com-
prehensive theory of what that constitutional guarantee means and
how it should be applied in concrete cases.”26 Some of the com-
mentators argue in behalf of a complex of values, none of which by
itself is sufficient to support a broad-based protection of freedom of
expression. 27 Others would limit the basis of the First Amendment
to one only among a constellation of possible values and would

23New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964).

24 Brandenburg v. Ohio, 395 U.S. 444, 447 (1969).

25While “expression” is not found in the text of the First Amendment, it is used
herein, first, as a shorthand term for the freedoms of speech, press, assembly, peti-
tion, association, and the like, which are comprehended by the Amendment, and,
second, as a recognition of the fact that judicial interpretation of the clauses of the
First Amendment has greatly enlarged the definition commonly associated with
“speech,” as the following discussion will reveal. The term seems well settled, see,
e.g., T. EMERSON, THE SYSTEM OF FREEDOM OF ExPRESsION (1970), although it has
been criticized. F. SCHAUER, FREE SPEECH: A PHILOSOPHICAL INQUIRY, 50-52 (1982).
The term also, as used here, conflates the speech and press clauses, explicitly as-
suming they are governed by the same standards of interpretation and that, in fact,
the press clause itself adds nothing significant to the speech clause as interpreted,
an assumption briefly defended infra, pp. 1026-29.

26 T. EMERSON, THE SYSTEM OF FREEDOM OF ExPRESsION 15 (1970). The prac-

tice in the Court is largely to itemize all the possible values the First Amendment
has been said to protect. See, e.g., Consolidated Edison Co. v. PSC, 447 U.S. 530,
534-35 (1980); First National Bank of Boston v. Bellotti, 435 U.S. 765, 776-77
1978).
( 22 T. EMERSON, THE SYSTEM OF FREEDOM OF EXPRESSION 6-7 (1970). For Emer-
son, the four values are (1) assuring individuals self-fulfillment, (2) promoting dis-
covery of truth, (3) providing for participation in decisionmaking by all members of
society, and (4) promoting social stability through discussion and compromise of dif-
ferences. For a persuasive argument in favor of an “eclectic” approach, see Shriffrin,
The First Amendment and Economic Regulation: Away From a General Theory of
the First Amendment, 78 Nw. U.L. Rev. 1212 (1983). A compressive discussion of
all the theories may be found in F. SCHAUER, FREE SPEECH: A PHILOSOPHICAL IN-
QUIRY (1982).



1026

AMENDMENT 1—RELIGION, FREE SPEECH, ETC.

therefore limit coverage or degree of protection of the speech and
press clauses. For example, one school of thought believes that, be-
cause of the constitutional commitment to free self-government,
only political speech is within the core protected area, 28 although
some commentators tend to define more broadly the concept of “po-
litical” than one might suppose from the word alone. Others recur
to the writings of Milton and Mill and argue that protecting
speech, even speech in error, is necessary to the eventual ascertain-
ment of the truth, through conflict of ideas in the marketplace, a
view skeptical of our ability to ever know the truth.2° A broader-
grounded view is variously expounded by scholars who argue that
freedom of expression is necessary to promote individual self-fulfill-
ment, such as the concept that when speech is freely chosen by the
speaker to persuade others it defines and expresses the “self,” pro-
motes his liberty, 30 or the concept of “self-realization,” the belief
that free speech enables the individual to develop his powers and
abilities and to make and influence decisions regarding his des-
tiny. 31 The literature is enormous and no doubt the Justices as
well as the larger society are influenced by it, and yet the deci-
sions, probably in large part because they are the collective deter-
mination of nine individuals, seldom clearly reflect a principled and
consistent acceptance of any philosophy.

Freedom of Expression: Is There a Difference Between
Speech and Press

Utilization of the single word “expression” to reach speech,
press, petition, association, and the like, raises the central question
of whether the free speech clause and the free press clause are co-
extensive; does one perhaps reach where the other does not? It has

28E.g., A. MEIKLEJOHN, PoLiTicaL FREeDOM (1960); Bork, Neutral Principles
and Some First Amendment Problems, 47 InD. L.J. 1 (1971); BeVier, The First
Amendment and Political Speech: An Inquiry Into the Substance and Limits of Prin-
ciple, 30 Stan. L. Rev. 299 (1978). This contention does not reflect the Supreme
Court’s view. “It is no doubt true that a central purpose of the First Amendment
‘was to protect the free discussion of governmental affairs.’ . . . But our cases have
never suggested that expression about philosophical, social, artistic, economic, lit-
erary, or ethical matters—to take a nonexclusive list of labels—is not entitled to full
First Amendment protection.” Abood v. Detroit Bd. of Educ., 431 U.S. 209, 231
(1977).

29The “marketplace of ideas” metaphor is attributable to Justice Holmes’ opin-
ion in Abrams v. United States, 250 U.S. 616, 630 (1919). See Scanlon, Freedom of
Expression and Categories of Expression, 40 U. PiTT. L. REv. 519 (1979). The theory
has been the dominant one in scholarly and judicial writings. Baker, Scope of the
First Amendment Freedom of Speech, 25 UCLA L. Rev. 964, 967-74 (1978).

30E.g., Baker “Process of Change and the Liberty Theory of the First Amend-
ment, 55 S. CaL. L. ReEv. 293 (1982); Baker, Realizing Self-Realization: Corporate
Political Expenditures and Redish’'s The Value of Free Speech, 130 U. PA. L. Rev.
646 (1982).

31 Redish, The Value of Free Speech, 130 U. PA. L. REv. 591 (1982).
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been much debated, for example, whether the “institutional press”
may assert or be entitled to greater freedom from governmental
regulations or restrictions than are non-press individuals, groups,
or associations. Justice Stewart has argued: “That the First
Amendment speaks separately of freedom of speech and freedom of
the press is no constitutional accident, but an acknowledgment of
the critical role played by the press in American society. The Con-
stitution requires sensitivity to that role, and to the special needs
of the press in performing it effectively.”32 But as Chief Justice
Burger wrote: “The Court has not yet squarely resolved whether
the Press Clause confers upon the ‘institutional press’ any freedom
from government restraint not enjoyed by all others.” 33

Several Court holdings do firmly point to the conclusion that
the press clause does not confer on the press the power to compel
government to furnish information or to give the press access to in-
formation that the public generally does not have.34 Nor in many
respects is the press entitled to treatment different in kind than
the treatment any other member of the public may be subjected
to.35 “Generally applicable laws do not offend the First Amend-
ment simply because their enforcement against the press has inci-
dental effects.”36 Yet, it does seem clear that to some extent the
press, because of the role it plays in keeping the public informed
and in the dissemination of news and information, is entitled to
particular if not special deference that others are not similarly en-
titled to, that its role constitutionally entitles it to governmental
“sensitivity,” to use Justice Stewart’'s word. 37 What difference such

32Houchins v. KQED, 438 U.S. 1, 17 (1978) (concurring opinion). Justice Stew-
art initiated the debate in a speech, subsequently reprinted as Stewart, Or of the
Press, 26 HAsTINGs L. J. 631 (1975). Other articles are cited in First National Bank
of Boston v. Bellotti, 435 U.S. 765, 795 (1978) (Chief Justice Burger concurring).

331d. at 798. The Chief Justice’'s conclusion was that the institutional press had
no special privilege as the press.

34Houchins v. KQED, 438 U.S. 1 (1978), and id. at 16 (Justice Stewart concur-
ring); Saxbe v. Washington Post, 417 U.S. 843 (1974); Pell v. Procunier, 417 U.S.
817 (1974); Nixon v. Warner Communications, 435 U.S. 589 (1978). The trial access
cases, whatever they may precisely turn out to mean, recognize a right of access of
both public and press to trials. Richmond Newspapers v. Virginia, 448 U.S. 555
(1980); Globe Newspaper Co. v. Superior Court, 457 U.S. 596 (1982).

35Branzburg v. Hayes, 408 U.S. 665 (1972) (grand jury testimony be newspaper
reporter); Zurcher v. Stanford Daily, 436 U.S. 547 (1978) (search of newspaper of-
fices); Herbert v. Lando, 441 U.S. 153 (1979) (defamation by press); Cohen v. Cowles
Media Co., 501 U.S. 663 (1991) (newspaper’s breach of promise of confidentiality).

36 Cohen v. Cowles Media, 501 U.S. 663, 669 (1991).

37 E.g., Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241 (1974); Landmark Com-
munications v. Virginia, 435 U.S. 829 (1978). See also Zurcher v. Stanford Daily,
436 U.S. 547, 563-67 (1978), and id. at 568 (Justice Powell concurring); Branzburg
v. Hayes, 408 U.S. 665, 709 (1972) (Justice Powell concurring). Several concurring
opinions in Richmond Newspapers v. Virginia, 448 U.S. 555 (1980), imply recogni-
tion of some right of the press to gather information that apparently may not be
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a recognized “sensitivity” might make in deciding cases is difficult
to say.

The most interesting possibility lies in the area of First
Amendment protection of good faith defamation. 38 Justice Stewart
argued that the Sullivan privilege is exclusively a free press right,
denying that the “constitutional theory of free speech gives an indi-
vidual any immunity from liability for libel or slander.”3° To be
sure, in all the cases to date that the Supreme Court has resolved,
the defendant has been, in some manner, of the press, 4% but the
Court's decision that corporations are entitled to assert First
Amendment speech guarantees against federal and, through the
Fourteenth Amendment, state regulations causes the evaporation
of the supposed “conflict” between speech clause protection of indi-
viduals only and of press clause protection of press corporations as
well as of press individuals. 41 The issue, the Court wrote, was not
what constitutional rights corporations have but whether the
speech which is being restricted is expression that the First
Amendment protects because of its societal significance. Because
the speech concerned the enunciation of views on the conduct of
governmental affairs, it was protected regardless of its source;
while the First Amendment protects and fosters individual self-ex-
pression as a worthy goal, it also and as important affords the pub-
lic access to discussion, debate, and the dissemination of informa-
tion and ideas. Despite Bellotti's emphasis upon the nature of the
contested speech being political, it is clear that the same principle,

wholly inhibited by nondiscriminatory constraints. Id. at 582-84 (Justice Stevens),
586 n.2 (Justice Brennan), 599 n.2 (Justice Stewart). On the other hand, the Court
has also suggested that the press is protected in order to promote and to protect
the exercise of free speech in the society, including the receipt of information by the
people. E.g., Mills v. Alabama, 384 U.S. 214, 218-19 (1966); CBS v. FCC, 453 U.S.
367, 394-95 (1981).

38 New York Times Co. v. Sullivan, 376 U.S. 254 (1964). See infra, pp.1136-45.

39 Stewart, Or of the Press, 26 HAsTINGS, L. J. 631, 633-35 (1975).

40 In Hutchinson v. Proxmire, 443 U.S. 111, 133 n.16 (1979), the Court noted
that it has never decided whether the Times standard applies to an individual de-
fendant. Some think they discern in Gertz v. Robert Welch, Inc., 418 U.S. 323
(1974), intimations of such leanings by the Court.

41First National Bank of Boston v. Bellotti, 435 U.S. 765 (1978). The decision,
addressing a question not theretofore confronted, was 5-to—4. Justice Rehnquist
would have recognized no protected First Amendment rights of corporations be-
cause, as entities entirely the creation of state law, they were not to be accorded
rights enjoyed by natural persons. Id. at 822. Justices White, Brennan, and Mar-
shall thought the First Amendment implicated but not dispositive because of the
state interests asserted. Id. at 802. Previous decisions recognizing corporate free
speech had involved either press corporations, id. at 781-83; and see id. at 795
(Chief Justice Burger concurring), or corporations organized especially to promote
the ideological and associational interests of their members. E.g., NAACP v. Button,
371 U.S. 415 (1963).
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the right of the public to receive information, governs nonpolitical,
corporate speech. 42

With some qualifications, therefore, it is submitted that the
speech and press clauses may be analyzed under an umbrella “ex-
pression” standard, with little, if any, hazard of missing significant
doctrinal differences.

The Doctrine of Prior Restraint

“[L]iberty of the press, historically considered and taken up by
the Federal Constitution, has meant, principally although not ex-
clusively, immunity from previous restraints or censorship.” 43 “Any
system of prior restraints of expression comes to this Court bearing
a heavy presumption against its constitutional validity.” 44 Govern-
ment “thus carries a heavy burden of showing justification for the
imposition of such a restraint.”45 Under the English licensing sys-
tem, which expired in 1695, all printing presses and printers were
licensed and nothing could be published without prior approval of
the state or church authorities. The great struggle for liberty of the
press was for the right to publish without a license that which for
a long time could be published only with a license. 46

The United States Supreme Court’s first encounter with a law
imposing a prior restraint came in Near v. Minnesota ex rel.
Olson, 47 in which a five-to-four majority voided a law authorizing
the permanent enjoining of future violations by any newspaper or
periodical once found to have published or circulated an “obscene,
lewd and lascivious” or a “malicious, scandalous and defamatory”
issue. An injunction had been issued after the newspaper in ques-
tion had printed a series of articles tying local officials to gang-
sters. While the dissenters maintained that the injunction con-
stituted no prior restraint, inasmuch as that doctrine applied to
prohibitions of publication without advance approval of an execu-
tive official,48 the majority deemed the difference of no con-
sequence, since in order to avoid a contempt citation the newspaper
would have to clear future publications in advance with the

42 Commercial speech when engaged in by a corporation is subject to the same
standards of protection as when natural persons engage in it. Consolidated Edison
Co. v. PSC, 447 U.S. 530, 533-35 (1980). Nor does the status of a corporation as
a government-regulated monopoly alter the treatment. Id. at 534 n.1; Central Hud-
son Gas & Electric Co. v. PSC, 447 U.S. 557, 566—68 (1980).

43Near v. Minnesota ex rel. Olson, 283 U.S. 697, 716 (1931).

44 Bantam Books v. Sullivan, 372 U.S. 58, 70 (1963).

450rganization for a Better Austin v. Keefe, 402 U.S. 415, 419 (1971); New
York Times Co. v. United States, 403 U.S. 713, 714 (1971).

46 Near v. Minnesota ex rel. Olson, 283 U.S. 697, 713-14 (1931): Lovell v. Grif-
fin, 303 U.S. 444, 451 (1938).

47283 U.S. 697 (1931).

481d. at 723, 733-36 (Justice Butler dissenting).
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judge.4® Liberty of the press to scrutinize closely the conduct of
public affairs was essential, said Chief Justice Hughes for the
Court. “[T]he administration of government has become more com-
plex, the opportunities for malfeasance and corruption have multi-
plied, crime has grown to most serious proportions, and the danger
of its protection by unfaithful officials and of the impairment of the
fundamental security of life and property by criminal alliances and
official neglect, emphasizes the primary need of a vigilant and cou-
rageous press, especially in great cities. The fact that the liberty
of the press may be abused by miscreant purveyors of scandal does
not make any the less necessary the immunity of the press from
previous restraint in dealing with official misconduct. Subsequent
punishment for such abuses as may exist is the appropriate rem-
edy, consistent with constitutional privilege.”5° The Court did not
undertake to explore the Kkinds of restrictions to which the term
“prior restraint” would apply nor to do more than assert that only
in “exceptional circumstances” would prior restraint be permis-
sible.51 Nor did subsequent cases substantially illuminate the
murky interior of the doctrine. The doctrine of prior restraint was
called upon by the Court as it struck down a series of loosely
drawn statutes and ordinances requiring licenses to hold meetings
and parades and to distribute literature, with uncontrolled discre-
tion in the licensor whether or not to issue them, and as it voided
other restrictions on First Amendment rights.52 The doctrine that
generally emerged was that permit systems—prior licensing, if you
will—were constitutionally valid so long as the discretion of the is-
suing official was limited to questions of times, places, and man-
ners. 53 The most recent Court encounter with the doctrine in the

491d. at 712-13.

501d. at 719-20.

511d. at 715-16.

52E.g., Lovell v. Griffin, 303 U.S. 444 (1938); Cantwell v. Connecticut, 310 U.S.
296 (1940); Kunz v. New York, 340 U.S. 290 (1951); Niemotko v. Maryland, 340 U.S.
268 (1951); Staub v. City of Baxley, 355 U.S. 313 (1958). For other applications, see
Grosjean v. American Press Co., 297 U.S. 233 (1936); Murdock v. Pennsylvania, 319
U.S. 105 (1943); Follett v. McCormick, 321 U.S. 573 (1944).

53Cox v. New Hampshire, 312 U.S. 569 (1941); Poulos v. New Hampshire, 345
U.S. 395 (1953). In Carroll v. President & Comm’rs of Princess Anne, 393 U.S. 175
(1968), the Court held invalid the issuance of an ex parte injunction to restrain the
holding of a protest meeting, holding that usually notice must be given the parties
to be restrained and an opportunity for them to rebut the contentions presented to
justify the sought-for restraint. In Organization for a Better Austin v. Keefe, 402
U.S. 415 (1971), the Court held invalid as a prior restraint an injunction preventing
the petitioners from distributing 18,000 pamphlets attacking respondent’s alleged
“blockbusting” real estate activities; he was held not to have borne the “heavy bur-
den” of justifying the restraint. “No prior decisions support the claim that the inter-
est of an individual in being free from public criticism of his business practices in
pamphlets or leaflets warrants use of the injunctive power of a court. Designating
the conduct as an invasion of privacy . . . is not sufficient to support an injunction
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national security area occurred when the Government attempted to
enjoin press publication of classified documents pertaining to the
Vietnam War 54 and, although the Court rejected the effort, at least
five and perhaps six Justices concurred on principle that in some
circumstances prior restraint of publication would be constitu-
tional. 55 But no cohesive doctrine relating to the subject, its appli-
cations, and its exceptions has yet emerged.

Injunctions and the Press in Fair Trial Cases.—Confront-
ing a claimed conflict between free press and fair trial guarantees,
the Court unanimously set aside a state court injunction barring
the publication of information that might prejudice the subsequent
trial of a criminal defendant.56 Though agreed on result, the Jus-
tices were divided with respect to whether “gag orders” were ever
permissible and if so what the standards for imposing them were.
The opinion of the Court utilized the Learned Hand formulation of
the “clear and present danger” test>7 and considered as factors in

against peaceful distribution of informational literature of the nature revealed by
this record.” Id. at 419-20. See also City of Lakewood v. Plain Dealer Publishing
Co., 486 U.S. 750 (1988) (ordinance vesting in the mayor unbridled discretion to
grant or deny annual permit for location of newsracks on public property is facially
invalid as prior restraint).

The necessity of immediate appellate review of orders restraining the exercise
of First Amendment rights was strongly emphasized in National Socialist Party v.
Village of Skokie, 432 U.S. 43 (1977), and seems to explain the Court’s action in
Philadelphia Newspapers v. Jerome, 434 U.S. 241 (1978). But see Moreland v.
Sprecher, 443 U.S. 709 (1979) (party can relinquish right to expedited review
through failure to properly request it).

54New York Times Co. v. United States, 403 U.S. 713 (1971). The vote was six
to three, with Justices Black, Douglas, Brennan, Stewart, White, and Marshall in
the majority and Chief Justice Burger and Justices Harlan and Blackmun in the
minority. Each Justice issued an opinion.

55The three dissenters thought such restraint appropriate in this case. Id. at
748, 752, 759. Justice Stewart thought restraint would be proper if disclosure “will
surely result in direct, immediate, and irreparable damage to our Nation or its peo-
ple,” id. at 730, while Justice White did not endorse any specific phrasing of a stand-
ard. Id. at 730-733. Justice Brennan would preclude even interim restraint except
upon “governmental allegation and proof that publication must inevitably, directly,
and immediately cause the occurrence of an event kindred to imperiling the safety
of a transport already at sea.” Id. at 712-13.

The same issues were raised in United States v. Progressive, Inc., 467 F. Supp.
990 (W.D.Wis. 1979), in which the United States obtained an injunction prohibiting
publication of an article it claimed would reveal information about nuclear weapons,
thus increasing the dangers of nuclear proliferation. The injunction was lifted when
the same information was published elsewhere and thus no appellate review was
had of the order.

With respect to the right of the Central Intelligence Agency to prepublication
review of the writings of former agents and its enforcement through contractual re-
lationships, see Snepp v. United States, 444 U.S. 507 (1980); Alfred A. Knopf, Inc.
v. Colby, 509 F.2d 1362 (4th Cir.), cert. denied, 421 U.S. 992 (1975); United States
v. Marchetti, 446 F.2d 1309 (4th Cir.), cert. denied, 409 U.S. 1063 (1972).

56 Nebraska Press Ass’n. v. Stuart, 427 U.S. 539 (1976).

571d. at 562, quoting Dennis v. United States, 183 F.2d 201, 212 (2d Cir. 1950),
aff'd., 341 U.S. 494, 510 (1951).
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any decision on the imposition of a restraint upon press reporters
(a) the nature and extent of pretrial news coverage, (b) whether
other measures were likely to mitigate the harm, and (c) how effec-
tively a restraining order would operate to prevent the threatened
danger. 58 One seeking a restraining order would have a heavy bur-
den to meet to justify such an action, a burden that could be satis-
fied only on a showing that with a prior restraint a fair trial would
be denied, but the Chief Justice refused to rule out the possibility
of showing the kind of threat that would possess the degree of cer-
tainty to justify restraints.>® Justice Brennan's major concurring
opinion flatly took the position that such restraining orders were
never permissible. Commentary and reporting on the criminal jus-
tice system is at the core of First Amendment values, he would
hold, and secrecy can do so much harm “that there can be no prohi-
bition on the publication by the press of any information pertaining
to pending judicial proceedings or the operation of the criminal jus-
tice system, no matter how shabby the means by which the infor-
mation is obtained.”60 The extremely narrow exceptions under
which prior restraints might be permissible relate to probable na-
tional harm resulting from publication, the Justice continued; be-
cause the trial court could adequately protect a defendant’s right
to a fair trial through other means even if there were conflict of
constitutional rights the possibility of damage to the fair trail right
would be so speculative that the burden of justification could not
be met. 61 While the result does not foreclose the possibility of fu-
ture “gag orders,” it does lessen the number to be expected and

58 Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 562 (1976) (opinion of Chief
Justice Burger, concurred in by Justices Blackmun and Rehnquist, and, also writing
brief concurrences, Justices White and Powell). Applying the tests, the Chief Justice
agreed that (a) there was intense and pervasive pretrial publicity and more could
be expected, but that (b) the lower courts had made little effort to assess the pros-
pects of other methods of preventing or mitigating the effects of such publicity and
that (c) in any event the restraining order was unlikely to have the desired effect
of protecting the defendant’s rights. Id. at 562-67.

59The Court differentiated between two kinds of information, however: (1) re-
porting on judicial proceedings held in public, which has “special” protection and re-
quires a much higher justification than (2) reporting of information gained from
other sources as to which the burden of justifying restraint is still high. Id. at 567—
68, 570. See also Oklahoma Pub. Co. v. District Court, 430 U.S. 308 (1977) (setting
aside injunction restraining news media from publishing name of juvenile involved
in pending proceeding when name has been learned at open detention hearing that
could have been closed but was not); Smith v. Daily Mail Pub. Co., 433 U.S. 97

1979).

( GC)’ Id. at 572, 588. Justices Stewart and Marshall joined this opinion and Justice
Stevens noted his general agreement except that he reserved decision in particularly
egregious situations, even though stating that he might well agree with Justice
Brennan there also. Id. at 617. Justice White, while joining the opinion of the Court,
noted that he had grave doubts that “gag orders” could ever be justified but he
would refrain from so declaring in the Court’s first case on the issue. Id. at 570.

61]d. at 588-95.
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shifts the focus to other alternatives for protecting trial rights. 62
On a different level, however, are orders restraining the press as
a party to litigation in the dissemination of information obtained
through pretrial discovery. In Seattle Times Co. v. Rhinehart, 63 the
Court determined that such orders protecting parties from abuses
of discovery require “no heightened First Amendment scrutiny.” 64

Obscenity and Prior Restraint.—Only in the obscenity area
has there emerged a substantial consideration of the doctrine of
prior restraint and the doctrine’s use there may be based upon the
proposition that obscenity is not a protected form of expression. 65
In Kingsley Books v. Brown, 66 the Court upheld a state statute
which, while it embodied some features of prior restraint, was seen
as having little more restraining effect than an ordinary criminal
statute; that is, the law’s penalties applied only after publication.
But in Times Film Corp. v. City of Chicago, 67 a divided Court spe-
cifically affirmed that, at least in the case of motion pictures, the
First Amendment did not proscribe a licensing system under which
a board of censors could refuse to license for public exhibition films
which it found to be obscene. Books and periodicals may also be
subjected to some forms of prior restraint, 68 but the thrust of the
Court’s opinions in this area with regard to all forms of commu-
nication has been to establish strict standards of procedural protec-
tions to ensure that the censoring agency bears the burden of proof
on obscenity, that only a judicial order can restrain exhibition, and
that a prompt final judicial decision is assured. 6°

620ne such alternative is the banning of communication with the press on trial
issues by prosecution and defense attorneys, police officials, and court officers. This,
of course, also raises First Amendment issues. See, e.g., Chicago Council of Lawyers
v. Bauer, 522 F. 2d 242 (7th Cir. 1975), cert. denied, 427 U.S. 912 (1976).

63467 U.S. 20 (1984).

64467 U.S. at 36. The decision was unanimous, all other Justices joining Justice
Powell’'s opinion for the Court, but with Justices Brennan and Marshall noting addi-
tionally that under the facts of the case important interests in privacy and religious
freedom were being protected. Id. at 37, 38.

65 Infra, pp. 1149-59.

66354 U.S. 436 (1957). See also Bantam Books v. Sullivan, 372 U.S. 58 (1963).

67365 U.S. 43 (1961). See also Young v. American Mini Theatres, 427 U.S. 50
(1976) (zoning ordinance prescribing distances adult theaters may be located from
residential areas and other theaters is not an impermissible prior restraint).

68 Cf. Kingsley Books v. Brown, 354 U.S. 436 (1957).

69 Freedman v. Maryland, 380 U.S. 51 (1965); Teitel Film Corp. v. Cusack, 390
U.S. 139 (1968); Interstate Circuit v. City of Dallas, 390 U.S. 676 (1968); Blount v.
Rizzi, 400 U.S. 410 (1971); United States v. Thirty-seven Photographs, 402 U.S. 363,
367-375 (1971); Southeastern Promotions v. Conrad, 420 U.S. 546 (1975); Erznoznik
v. City of Jacksonville, 422 U.S. 205 (1975); FW/PBS, Inc. v. City of Dallas, 493 U.S.
215 (1990) (ordinance requiring licensing of “sexually oriented business” places no
time limit on approval by inspection agencies and fails to provide an avenue for
prompt judicial review); Fort Wayne Books, Inc. v. Indiana, 489 U.S. 46 (1989) (sei-
zure of books and films based on ex parte probable cause hearing under state RICO
law’s forfeiture procedures constitutes invalid prior restraint; instead, there must be
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Subsequent Punishment: Clear and Present Danger and
Other Tests

Granted that the context of the controversy over freedom of ex-
pression at the time of the ratification of the First Amendment was
almost exclusively limited to the problem of prior restraint, still the
words speak of laws “abridging” freedom of speech and press and
the modern adjudicatory disputes have been largely fought out over
subsequent punishment. “The mere exemption from previous re-
straints cannot be all that is secured by the constitutional provi-
sions, inasmuch as of words to be uttered orally there can be no
previous censorship, and the liberty of the press might be rendered
a mockery and a delusion, and the phrase itself a byword, if, while
every man was at liberty to publish what he pleased, the public au-
thorities might nevertheless punish him for harmless publi-
cations. . . .

“[The purpose of the speech-press clauses] has evidently been
to protect parties in the free publication of matters of public con-
cern, to secure their right to a free discussion of public events and
public measures, and to enable every citizen at any time to bring
the government and any person in authority to the bar of public
opinion by any just criticism upon their conduct in the exercise of
the authority which the people have conferred upon them. . . . The
evils to be prevented were not the censorship of the press merely,
but any action of the government by means of which it might pre-
vent such free and general discussion of public matters as seems
absolutely essential to prepare the people for an intelligent exercise
of their rights as citizens.” 70 A rule of law permitting criminal or
civil liability to be imposed upon those who speak or write on pub-
lic issues and their superintendence would lead to “self-censorship”
by all which would not be relieved by permitting a defense of truth.
“Under such a rule, would-be critics of official conduct may be de-
terred from voicing their criticism, even though it is believed to be
true and even though it is in fact true, because of doubt whether
it can be proved in court or fear of the expense of having to do so
. . .. The rule thus dampens the vigor and limits the variety of
public debate.” 71

a determination in an adversarial proceeding that the materials are obscene or that
a RICO violation has occurred).

702 T. CooLEY, A TREATISE ON THE CONSTITUTIONAL LiMITATIONS WHICH REST
UPON THE LEGISLATIVE POWERS OF THE STATES OF THE AMERICAN UNION 885-86
(8th ed. 1927).

71 New York Times Co. v. Sullivan, 376 U.S. 254, 279 (1964). See also Speiser
v. Randall, 357 U.S. 513, 526 (1958); Smith v. California, 361 U.S. 147, 153-154
(1959); Time, Inc. v. Hill, 385 U.S. 374, 389 (1967).
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“Persecution for the expression of opinions seems to me per-
fectly logical. If you have no doubt of your premises or your power
and want a certain result with all your heart you naturally express
your wishes in law and sweep away all opposition. To allow opposi-
tion by speech seems to indicate that you think the speech impo-
tent, as when a man says that he has squared the circle, or that
you do not care whole-heartedly for the result, or that you doubt
either your power or your premises. But when men have realized
that time has upset many fighting faiths, they may come to believe
even more than they believe the very foundations of their own con-
duct that the ultimate good desired is better reached by free trade
in ideas, that the best test of truth is the power of the thought to
get itself accepted in the competition of the market, and that truth
is the only ground upon which their wishes safely can be carried
out. That at any rate is the theory of our Constitution.”72 “Those
who won our independence believed that the final end of the State
was to make men free to develop their faculties; and that in its
government the deliberative forces should prevail over the arbi-
trary. They valued liberty both as an end and as a means. They
believed liberty to be the secret of happiness and courage to be the
secret of liberty. They believed that freedom to think as you will
and to speak as you think are means indispensable to the discovery
and spread of political truth; that without free speech and assem-
bly discussion would be futile; that with them, discussion affords
ordinarily adequate protection against the dissemination of noxious
doctrine; that the greatest menace to freedom is an inert people;
that public discussion is a political duty; and that this should be
a fundamental principle of the American government. They recog-
nized the risks to which all human institutions are subject. But
they knew that order cannot be secured merely through fear of
punishment for its infraction; that it is hazardous to discourage
thought, hope and imagination; that fear breeds repression; that
repression breeds hate; that hate menaces stable government; that
the path of safety lies in the opportunity to discuss freely supposed
grievances and proposed remedies; and that the fitting remedy for
evil counsels is good ones. Believing in the power of reason as ap-
plied through public discussion, they eschewed silence coerced by
law—the argument of force in its worst form. Recognizing the occa-
sional tyrannies of governing majorities, they amended the Con-

72 Abrams v. United States, 250 U.S. 616, 630 (1919) (Justice Holmes dissent-
ing).



1036

AMENDMENT 1—RELIGION, FREE SPEECH, ETC.

stitution so that free speech and assembly should be guaran-
teed.” 73

“But, although the rights of free speech and assembly are fun-
damental, they are not in their nature absolute. Their exercise is
subject to restriction, if the particular restriction proposed is re-
quired in order to protect the State from destruction or from seri-
ous injury, political, economic or moral.” 74 The fixing of a standard
is necessary, by which it can be determined what degree of evil is
sufficiently substantial to justify resort to abridgment of speech
and press and assembly as a means of protection and how clear
and imminent and likely the danger is.”> That standard has fluc-
tuated over a period of some fifty years now and it cannot be as-
serted with a great degree of confidence that the Court has yet set-
tled on any firm standard or any set of standards for differing
forms of expression. 76 The cases are instructive of the difficulty.

Clear and Present Danger.—Certain expression, oral or
written, may incite, urge, counsel, advocate, or importune the com-
mission of criminal conduct; other expression, such as picketing,
demonstrating, and engaging in certain forms of “symbolic” action
may either counsel the commission of criminal conduct or itself
constitute criminal conduct. Leaving aside for the moment the
problem of “speech-plus” communication, it becomes necessary to
determine when expression that may be a nexus to criminal con-
duct is subject to punishment and restraint. At first, the Court
seemed disposed in the few cases reaching it to rule that if the con-
duct could be made criminal, the advocacy of or promotion of the
conduct could be made criminal.”” Then, in Schenck v. United
States, 78 in which defendants had been convicted of seeking to dis-
rupt recruitment of military personnel by dissemination of certain
leaflets, Justice Holmes formulated the “clear and present danger”
test which has ever since been the starting point of argument. “The
guestion in every case is whether the words used are used in such
circumstances and are of such a nature as to create a clear and
present danger that they will bring about the substantive evils that
Congress has a right to prevent. It is a question of proximity and
degree.”7® The convictions were unanimously affirmed. One week

73Whitney v. California, 274 U.S. 357, 375-76 (1927) (Justice Brandeis concur-
ring).
741d. at 373.

751d. at 374.

76 On the great range of expressive communications, see infra.

77Davis v. Beason, 133 U.S. 333 (1890); Fox v. Washington, 236 U.S. 273
(1915).

78249 U.S. 47 (1919).

791d. at 52.
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later, the Court again unanimously affirmed convictions under the
same Act with Justice Holmes speaking. “[W]e think it necessary
to add to what has been said in Schenck v. United States . . . only
that the First Amendment while prohibiting legislation against free
speech as such cannot have been, and obviously was not, intended
to give immunity for every possible use of language. We venture to
believe that neither Hamilton nor Madison, nor any other com-
petent person then or later, ever supposed that to make criminal
the counseling of a murder within the jurisdiction of Congress
would be an unconstitutional interference with free speech.”8% And
in Debs v. United States, 81 Justice Holmes was found referring to
“the natural and intended effect” and “probable effect” of the con-
demned speech in common-law tones.

But in Abrams v. United States, 82 Justices Holmes and Bran-
deis dissented upon affirmance of the convictions of several alien
anarchists who had printed leaflets seeking to encourage discontent
with United States participation in the War. The majority simply
referred to Schenck and Frohwerk to rebut the First Amendment
argument, but the dissenters urged that the Government had made
no showing of a clear and present danger. Another affirmance by
the Court of a conviction, the majority simply saying that “[t]he
tendency of the articles and their efficacy were enough for the of-
fense,” drew a similar dissent.83 Moreover, in Gitlow v. New
York, 84 a conviction for distributing a manifesto in violation of a
law making it criminal to advocate, advise, or teach the duty, ne-
cessity, or propriety of overthrowing organized government by force
or violence, the Court affirmed in the absence of any evidence re-
garding the effect of the distribution and in the absence of any con-
tention that it created any immediate threat to the security of the
State. In so doing, the Court discarded Holmes' test. “It is clear
that the question in such cases [as this] is entirely different from
that involved in those cases where the statute merely prohibits cer-
tain acts involving the danger of substantive evil, without any ref-
erence to language itself, and it is sought to apply its provisions to
language used by the defendant for the purpose of bringing about
the prohibited results. . . . In such cases it has been held that the
general provisions of the statute may be constitutionally applied to
the specific utterance of the defendant if its natural tendency and
probable effect was to bring about the substantive evil which the

80 Frohwerk v. United States, 249 U.S., 204, 206 (1919) (citations omitted).

81249 U.S. 211, 215-16 (1919).

82250 U.S. 616 (1919).

83 Schaefer v. United States, 251 U.S. 466, 479 (1920). See also Pierce v. United
States, 252 U.S. 239 (1920).

84268 U.S. 652 (1925)
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legislative body might prevent. . . . [T]he general statement in the
Schenck Case . .. was manifestly intended . . . to apply only in
cases of this class, and has no application to those like the present,
where the legislative body itself has previously determined the
danger of substantive evil arising from utterances of a specified
character.”85 Thus, a state legislative determination “that utter-
ances advocating the overthrow of organized government by force,
violence, and unlawful means, are so inimical to the general wel-
fare, and involve such danger of substantive evil that they may be
penalized in the exercise of its police power” was almost conclusive
on the Court. 8% It is not clear what test, if any, the majority would
have utilized, although the “bad tendency” test has usually been
associated with the case. In Whitney v. California, 87 the Court af-
firmed a conviction under a criminal syndicalism statute based on
defendant’s association with and membership in an organization
which advocated the commission of illegal acts, finding again that
the determination of a legislature that such advocacy involves
“such danger to the public peace and the security of the State” was
entitled to almost conclusive weight. In a technical concurrence
which was in fact a dissent from the opinion of the Court, Justice
Brandeis restated the “clear and present danger” test. “[E]ven ad-
vocacy of violation [of the law] . . . is not a justification for denying
free speech where the advocacy falls short of incitement and there
is nothing to indicate that the advocacy would be immediately
acted on . . . . In order to support a finding of clear and present
danger it must be shown either that immediate serious violence
was to be expected or was advocated, or that the past conduct fur-
nished reason to believe that such advocacy was then con-
templated.” 88

The Adoption of Clear and Present Danger.—The Court
did not invariably affirm convictions during this period in cases

851d. at 670-71.

86]d. at 668. Justice Holmes dissented. “If what | think the correct test is ap-
plied, it is manifest that there was no present danger of an attempt to overthrow
the government by force on the part of the admittedly small minority who share the
defendant’s views. It is said that this manifesto was more than a theory, that it was
an incitement. Every idea is an incitement. It offers itself for belief, and, if believed,
is acted on unless some other belief outweighs it, or some failure of energy stifles
the movement at its birth. The only difference between the expression of an opinion
and an incitement in the narrower sense is the speaker’s enthusiasm for the result.
Eloguence may set fire to reason. But whatever may be thought of the redundant
discourse before us, it had no chance of starting a present conflagration. If, in the
long run, the beliefs expressed in proletarian dictatorship are destined to be accept-
ed by the dominant forces of the community, the only meaning of free speech is that
they would be given their chance and have their way.” Id. at 673.

87274 U.S. 357, 371-72 (1927).

88 |d. at 376.
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like those under consideration. In Fiske v. Kansas, 89 it held that
a criminal syndicalism law had been invalidly applied to convict
one against whom the only evidence was the “class struggle” lan-
guage of the constitution of the organization to which he belonged.
A conviction for violating a “red flag” law was voided as the statute
was found unconstitutionally vague.® Neither case mentioned
clear and present danger. An “incitement” test seemed to underlie
the opinion in De Jonge v. Oregon, °1 upsetting a conviction under
a criminal syndicalism statute for attending a meeting held under
the auspices of an organization which was said to advocate violence
as a political method, although the meeting was orderly and no vio-
lence was advocated during it. In Herndon v. Lowry, 92 the Court
narrowly rejected the contention that the standard of guilt could be
made the “dangerous tendency” of one’s words, and indicated that
the power of a State to abridge speech “even of utterances of a de-
fined character must find its justification in a reasonable apprehen-
sion of danger to organized government.”

Finally, in Thornhill v. Alabama, 93 a state anti-picketing law
was invalidated because “no clear and present danger of destruc-
tion of life or property, or invasion of the right of privacy, or breach
of the peace can be thought to be inherent in the activities of every
person who approaches the premises of an employer and publicizes
the facts of a labor dispute involving the latter.” During the same
term, the Court reversed the breach of the peace conviction of a Je-
hovah's Witness who had played an inflammatory phonograph
record to persons on the street, the Court discerning no clear and
present danger of disorder. 94

The stormiest fact situation faced by the Court in applying
clear and present danger occurred in Terminiello v. City of Chi-
cago, %5 in which a five-to-four majority struck down a conviction
obtained after the judge instructed the jury that a breach of the
peace could be committed by speech that “stirs the public to anger,
invites dispute, brings about a condition of unrest, or creates a dis-
turbance.” “A function of free speech under our system of govern-
ment,” wrote Justice Douglas for the majority, “is to invite dispute.

89274 U.S. 380 (1927).

90 Stromberg v. California, 283 U.S. 359 (1931).

91299 U.S. 353 (1937). See id. at 364-65.

92301 U.S. 242, 258 (1937). At another point, clear and present danger was al-
luded to without any definite indication it was the standard. Id. at 261.

93310 U.S. 88, 105 (1940). The Court admitted that the picketing did result in
economic injury to the employer, but found such injury “neither so serious nor so
imminent” as to justify restriction. The role of clear and present danger was not to
play a future role in the labor picketing cases.

94 Cantwell v. Connecticut, 310 U.S. 296, 308 (1940).

95337 U.S. 1 (1949).
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It may indeed best serve its high purpose when it induces a condi-
tion of unrest, creates dissatisfaction with conditions as they are,
or even stirs people to anger. Speech is often provocative and chal-
lenging. It may strike at prejudices and preconceptions and have
profound unsettling effects as it presses for acceptance of an idea.
That is why freedom of speech, though not absolute, . . . is never-
theless protected against censorship or punishment, unless shown
likely to produce a clear and present danger of a serious sub-
stantive evil that rises far above public inconvenience, annoyance,
or unrest.” 96 The dissenters focused on the disorders which had ac-
tually occurred as a result of Terminiello’s speech, Justice Jackson
saying: “Rioting is a substantive evil, which | take it no one will
deny that the State and the City have the right and the duty to
prevent and punish . . . . In this case the evidence proves beyond
dispute that danger of rioting and violence in response to the
speech was clear, present and immediate.” 97 The Jackson position
was soon adopted in Feiner v. New York, 98 in which Chief Justice
Vinson said that “[t]he findings of the state courts as to the exist-
ing situation and the imminence of greater disorder coupled with
petitioner's deliberate defiance of the police officers convince us
that we should not reverse this conviction in the name of free
speech.”

Contempt of Court and Clear and Present Danger.—The
period during which clear and present danger was the standard by
which to determine the constitutionality of governmental suppres-
sion of or punishment for expression was a brief one, extending
roughly from Thornhill to Dennis.®® But in one area it was vigor-
ously, though not without dispute, applied to enlarge freedom of ut-
terance and it is in this area that it remains viable. In early con-
tempt-of-court cases in which criticism of courts had been punished
as contempt, the Court generally took the position that even if free-
dom of speech and press was protected against governmental
abridgment, a publication tending to obstruct the administration of
justice was punishable, irrespective of its truth.100 But in Bridges
v. California, 101 in which contempt citations had been brought
against a newspaper and a labor leader for statements made about
pending judicial proceedings, Justice Black for a five-to-four Court

96 |d. at 4-5.

971d. at 25-26.

98340 U.S. 315, 321 (1951).

99 Thornhill v. Alabama, 310 U.S. 88 (1940); Dennis v. United States, 341 U.S.
494 (1951).

100 Patterson v. Colorado, 205 U.S. 454 (1907); Toledo Newspaper Co. v. United
States, 247 U.S. 402 (1918).

101314 U.S. 252 (1941).



AMENDMENT 1—RELIGION, FREE SPEECH, ETC. 1041

majority began with application of clear and present danger, which
he interpreted to require that “the substantive evil must be ex-
tremely serious and the degree of imminence extremely high before
utterances can be punished.” 102 He noted that the “substantive evil
here sought to be averted . . . appears to be double: disrespect for
the judiciary; and disorderly and unfair administration of justice.”
The likelihood that the court will suffer damage to its reputation
or standing in the community was not, Justice Black continued, a
“substantive evil” which would justify punishment of expression. 103
The other evil, “disorderly and unfair administration of justice,” “is
more plausibly associated with restricting publications which touch
upon pending litigation.” But the “degree of likelihood” of the evil
being accomplished was not “sufficient to justify summary punish-
ment.” 104 In dissent, Justice Frankfurter accepted the application
of clear and present danger, but he interpreted it as meaning no
more than a “reasonable tendency” test. “Comment however forth-
right is one thing. Intimidation with respect to specific matters still
in judicial suspense, quite another. . . . A publication intended to
teach the judge a lesson, or to vent spleen, or to discredit him, or
to influence him in his future conduct, would not justify exercise
of the contempt power. . . . It must refer to a matter under consid-
eration and constitute in effect a threat to its impartial disposition.
It must be calculated to create an atmospheric pressure incompat-
ible with rational, impartial adjudication. But to interfere with jus-
tice it need not succeed. As with other offenses, the state should
be able to proscribe attempts that fail because of the danger that
attempts may succeed.” 105

A unanimous Court next struck down the contempt conviction
arising out of newspaper criticism of judicial action already taken,
although one case was pending after a second indictment. Specifi-
cally alluding to clear and present danger, while seeming to regard
it as stringent a test as Justice Black had in the prior case, Justice
Reed wrote that the danger sought to be averted, a “threat to the
impartial and orderly administration of justice,” “has not the clear-
ness and immediacy necessary to close the door of permissible pub-
lic comment.” 106 Divided again, the Court a year later set aside
contempt convictions based on publication, while a motion for a

102d. at 263.

103]d. at 270-71.

104 d. at 271-78.

105]d. at 291. Joining Justice Frankfurter in dissent were Chief Justice Stone
and Justices Roberts and Byrnes.

106 pennekampt v. Florida, 328 U.S. 331, 336, 350 (1946). To Justice Frank-
furter, the decisive consideration was whether the judge or jury is, or presently will
be, pondering a decision that comment seeks to affect. Id. at 369.
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new trial was pending, of inaccurate and unfair accounts and an
editorial concerning the trial of a civil case. “The vehemence of the
language used is not alone the measure of the power to punish for
contempt. The fires which it kindles must constitute an imminent,
and not merely a likely, threat to the administration of justice. The
danger must not be remote or even probable; it must immediately
imperil.” 107

In Wood v. Georgia, 198 the Court again divided, applying clear
and present danger to upset the contempt conviction of a sheriff
who had been cited for criticizing the recommendation of a county
court that a grand jury look into African American bloc voting, vote
buying, and other alleged election irregularities. No showing had
been made, said Chief Justice Warren, of “a substantive evil actu-
ally designed to impede the course of justice.” The case presented
no situation in which someone was on trial, there was no judicial
proceeding pending that might be prejudiced, and the dispute was
more political than judicial. 192 A unanimous Court recently seems
to have applied the standard to set aside a contempt conviction of
a defendant who, arguing his own case, alleged before the jury that
the trial judge by his bias had prejudiced his trial and that he was
a political prisoner. Though the defendant’s remarks may have
been disrespectful of the court, the Supreme Court noted that
“[t]here is no indication . . . that petitioner’'s statements were ut-
tered in a boisterous tone or in any wise actually disrupted the
court proceeding” and quoted its previous language about the im-
minence of the threat necessary to constitute contempt. 110

Clear and Present Danger Revised: Dennis.—In Dennis v.
United States, 111 the Court sustained the constitutionality of the
Smith Act, 112 which proscribed advocacy of the overthrow by force
and violence of the government of the United States, and upheld

107 Craig v. Harney, 331 U.S. 367, 376 (1947). Dissenting with Chief Justice
Vinson, Justice Frankfurter said: “We cannot say that the Texas Court could not
properly find that these newspapers asked of the judge, and instigated powerful sec-
tions of the community to ask of the judge, that which no one has any business to
ask of a judge, except the parties and their counsel in open court, namely, that he
should decide one way rather than another.” Id. at 390. Justice Jackson also dis-
sented. Id. at 394. See also Landmark Communications v. Virginia, 435 U.S. 829,
844 (1978); Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 562—-63 (1976).

108370 U.S. 375 (1962).

109 |d. at 383-85, 386-90. Dissenting, Justices Harlan and Clark thought that
the charges made by the defendant could well have influenced the grand jurors in
their deliberations and that the fact that laymen rather than judicial officers were
subject to influence should call forth a less stringent test than when the latter were
the object of comment. Id. at 395.

110|n re Little, 404 U.S. 553, 555 (1972). The language from Craig v. Harney,
331 U.S. 367, 376 (1947), is quoted supra, text accompanying n.13.

111341 U.S. 494 (1951).

112Ch. 439, 54 Stat. 670 (1940), 18 U.S.C. §2385.



AMENDMENT 1—RELIGION, FREE SPEECH, ETC. 1043

convictions under it. Dennis’ importance here is in the rewriting of
the clear and present danger test. For a plurality of four, Chief
Justice Vinson acknowledged that the Court had in recent years re-
lied on the Holmes-Brandeis formulation of clear and present dan-
ger without actually overruling the older cases that had rejected
the test; but while clear and present danger was the proper con-
stitutional test, that “shorthand phrase should [not] be crystallized
into a rigid rule to be applied inflexibly without regard to the cir-
cumstances of each case.” It was a relative concept. Many of the
cases in which it had been used to reverse convictions had turned
“on the fact that the interest which the State was attempting to
protect was itself too insubstantial to warrant restriction of
speech.” 113 Here, in contrast, “[o]verthrow of the Government by
force and violence is certainly a substantial enough interest for the
Government to limit speech.”114 And in combating that threat, the
Government need not wait to act until the putsch is about to be
executed and the plans are set for action. “If Government is aware
that a group aiming at its overthrow is attempting to indoctrinate
its members and to commit them to a course whereby they will
strike when the leaders feel the circumstances permit, action by
the Government is required.” 115 Therefore, what does the phrase
“clear and present danger” import for judgment? “Chief Judge
Learned Hand, writing for the majority below, interpreted the
phrase as follows: ‘In each case [courts] must ask whether the grav-
ity of the “evil,” discounted by its improbability, justifies such inva-
sion of free speech as is necessary to avoid the danger.” 183 F.2d
at 212. We adopt this statement of the rule. As articulated by Chief
Judge Hand, it is as succinct and inclusive as any other we might
devise at this time. It takes into consideration those factors which
we deem relevant, and relates their significances. More we cannot
expect from words.” 116 The “gravity of the evil, discounted by its
improbability” was found to justify the convictions. 117

113 Dennis v. United States, 341 U.S. 494, 508 (1951).

114d. at 509.

115]d. at 508, 509.

116 d. at 510. Justice Frankfurter, concurring, adopted a balancing test, id. at
517, discussed infra, pp. 1023-28. Justice Jackson appeared to proceed on a conspir-
acy approach rather than one depending on advocacy. Id. at 561. Justices Black and
Douglas dissented, reasserting clear and present danger as the standard. Id. at 579,
581. Note the recurrence to the Learned Hand formulation in Nebraska Press Ass'n
v. Stuart, 427 U.S. 539, 562 (1976), although the Court appeared in fact to apply
balancing.

117 In Yates v. United States, 354 U.S. 298 (1957), the Court substantially lim-
ited both the Smith Act and the Dennis case by interpreting the Act to require advo-
cacy of unlawful action, to require the urging of doing something now or in the fu-
ture, rather than merely advocacy of forcible overthrow as an abstract doctrine, and
by finding the evidence lacking to prove the former. Of Dennis, Justice Harlan
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Balancing.—Clear and present danger as a test, it seems
clear, was a pallid restriction on governmental power after Dennis
and it virtually disappeared from the Court’s language over the
next twenty years. 118 Its replacement for part of this period was
the much disputed “balancing” test, which made its appearance in
the year prior to Dennis in American Communications Ass'n V.
Douds. 119 There the Court sustained a law barring from access to
the NLRB any labor union if any of its officers failed to file annu-
ally an oath disclaiming membership in the Communist Party and
belief in the violent overthrow of the government. 120 For the Court,
Chief Justice Vinson rejected reliance on the clear and present dan-
ger test. “Government’s interest here is not in preventing the dis-
semination of Communist doctrine or the holding of particular be-
liefs because it is feared that unlawful action will result therefrom
if free speech is practiced. Its interest is in protecting the free flow
of commerce from what Congress considers to be substantial evils
of conduct that are not the products of speech at all. Section 9(h),
in other words, does not interfere with speech because Congress
fears the consequences of speech; it regulates harmful conduct
which Congress has determined is carried on by persons who may
be identified by their political affiliations and beliefs. The Board
does not contend that political strikes . . . are the present or im-
pending products of advocacy of the doctrines of Communism or the
expression of belief in overthrow of the Government by force. On
the contrary, it points out that such strikes are called by persons

wrote: “The essence of the Dennis holding was that indoctrination of a group in
preparation for future violent action, as well as exhortation to immediate action, by
advocacy found to be directed to ‘action for the accomplishment' of forcible over-
throw, to violence as ‘a rule or principle of action,” and employing ‘language of incite-
ment,’ id. at 511-12, is not constitutionally protected when the group is of sufficient
size and cohesiveness, is sufficiently oriented towards action, and other cir-
cumstances are such as reasonably to justify apprehension that action will occur.”
Id. at 321.

118 Cf. Brennan, The Supreme Court and the Meiklejohn Interpretation of the
First Amendment, 79 Harv. L. REv. 1, 8 (1965). See Garner v. Louisiana, 368 U.S.
157, 185-207 (1961) (Justice Harlan concurring).

119339 U.S. 382 (1950). See also Osman v. Douds, 339 U.S. 846 (1950). Bal-
ancing language was used by Justice Black in his opinion for the Court in Martin
v. City of Struthers, 319 U.S. 141, 143 (1943), but it seems not to have influenced
the decision. Similarly, in Schneider v. Irvington, 308 U.S. 147, 161-62 (1939), Jus-
tice Roberts used balancing language which he apparently did not apply.

120The law, 89(h) of the Taft-Hartley Act, 61 Stat. 146 (1947), was repealed,
73 Stat. 525 (1959), and replaced by a section making it a criminal offense for any
person “who is or has been a member of the Communist Party” during the preceding
five years to serve as an officer or employee of any union. §504, 73 Stat. 536 (1959);
29 U.S.C. §504. It was held unconstitutional in United States v. Brown, 381 U.S.
437 (1965).
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who, so Congress has found, have the will and power to do so with-
out advocacy.” 121

The test, rather, must be one of balancing of interests. “When
particular conduct is regulated in the interest of public order, and
the regulation results in an indirect, conditional, partial
abridgement of speech, the duty of the courts is to determine which
of these two conflicting interests demands the greater protection
under the particular circumstances presented.” 122 |[nasmuch as the
interest in the restriction, the government’s right to prevent politi-
cal strikes and the disruption of commerce, is much more substan-
tial than the limited interest on the other side in view of the rel-
ative handful of persons affected in only a partial manner, the
Court perceived no difficulty upholding the statute. 123

Justice Frankfurter in Dennis124 rejected the applicability of
clear and present danger and adopted a balancing test. “The de-
mands of free speech in a democratic society as well as the interest
in national security are better served by candid and informed
weighing of the competing interests, within the confines of the judi-
cial process, than by announcing dogmas too inflexible for the non-
Euclidian problems to be solved.”125 But the “careful weighing of
conflicting interests”126 not only placed in the scale the dispar-
ately-weighed interest of government in self-preservation and the
interest of defendants in advocating illegal action, which alone
would have determined the balance, it also involved the Justice’s
philosophy of the “confines of the judicial process” within which the
role of courts, in First Amendment litigation as in other, is severely
limited. Thus, “[f]ull responsibility” may not be placed in the courts
“to balance the relevant factors and ascertain which interest in the
circumstances [is] to prevail.” “Courts are not representative bod-
ies. They are not designed to be a good reflex of a democratic soci-
ety.” Rather, “[p]rimary responsibility for adjusting the interests
which compete in the situation before us of necessity belongs to the
Congress.” 127 Therefore, after considering at some length the fac-
tors to be balanced, Justice Frankfurter concluded: “It is not for us
to decide how we would adjust the clash of interests which this
case presents were the primary responsibility for reconciling it
ours. Congress has determined that the danger created by advocacy
of overthrow justifies the ensuing restriction on freedom of speech.

121 American Communications Ass'n v. Douds, 339 U.S. 382, 396 (1950).
1221d. at 399.

1231d. at 400-06.

124 Dennis v. United States, 341 U.S. 494, 517 (1951) (concurring opinion).
1251d. at 524-25.

126 |d. at 542.

1271d. at 525.
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The determination was made after due deliberation, and the seri-
ousness of the congressional purpose is attested by the volume of
legislation passed to effectuate the same ends.” 128 Only if the bal-
ance struck by the legislature is “outside the pale of fair judg-
ment” 129 could the Court hold that Congress was deprived by the
Constitution of the power it had exercised. 130

Thereafter, during the 1950's and the early 1960's, the Court
utilized the balancing test in a series of decisions in which the is-
sues were not, as they were not in Douds and Dennis, matters of
expression or advocacy as a threat but rather were governmental
inquiries into associations and beliefs of persons or governmental
regulation of associations of persons, based on the idea that beliefs
and associations provided adequate standards for predicting future
or intended conduct that was within the power of government to
regulate or to prohibit. Thus, in the leading case on balancing,
Konigsberg v. State Bar of California, 131 the Court upheld the re-
fusal of the State to certify an applicant for admission to the bar.
Required to satisfy the Committee of Bar Examiners that he was
of “good moral character,” Konigsberg testified that he did not be-
lieve in the violent overthrow of the government and that he had
never knowingly been a member of any organization which advo-
cated such action, but he declined to answer any question pertain-
ing to membership in the Communist Party.

For the Court, Justice Harlan began by asserting that freedom
of speech and association were not absolutes but were subject to
various limitations. Among the limitations, “general regulatory
statutes, not intended to control the content of speech but inciden-
tally limiting its unfettered exercise, have not been regarded as the
type of law the First or Fourteenth Amendment forbade Congress
or the States to pass, when they have been found justified by sub-
ordinating valid governmental interests, a prerequisite to constitu-
tionality which has necessarily involved a weighing of the govern-
mental interest involved.”132 The governmental interest involved
was the assurance that those admitted to the practice of law were
committed to lawful change in society and it was proper for the
State to believe that one possessed of “a belief, firm enough to be
carried over into advocacy, in the use of illegal means to change
the form” of government did not meet the standard of fitness. 133
On the other hand, the First Amendment interest was limited be-

128d. at 550-51.

129|d, at 540.

130 |4, at 551.

131366 U.S. 36 (1961).
132|d, at 50-51.

1331, at 51-52.
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cause there was “minimal effect upon free association occasioned by
compulsory disclosure” under the circumstances. “There is here no
likelihood that deterrence of association may result from foresee-
able private action . . . for bar committee interrogations such as
this are conducted in private. . . . Nor is there the possibility that
the State may be afforded the opportunity for imposing
undetectable arbitrary consequences upon protected association
.. . for a bar applicant’s exclusion by reason of Communist Party
membership is subject to judicial review, including ultimate review
by this Court, should it appear that such exclusion has rested on
substantive or procedural factors that do not comport with the Fed-
eral Constitution.” 134

Balancing was used to sustain congressional and state inquir-
ies into the associations and activities of individuals in connection
with allegations of subversion35 and to sustain proceedings
against the Communist Party and its members. 136 In certain other
cases, involving state attempts to compel the production of mem-
bership lists of the National Association for the Advancement of
Colored People and to investigate that organization, use of the bal-
ancing test resulted in a finding that speech and associational
rights outweighed the governmental interest claimed. 137 The Court
used a balancing test in the late 1960's to protect the speech rights
of a public employee who had criticized his employers. 138 On the
other hand, balancing was not used when the Court struck down
restrictions on receipt of materials mailed from Communist coun-
tries, 139 and it was similarly not used in cases involving picketing,
pamphleteering, and demonstrating in public places.140 But the
only case in which it was specifically rejected involved a statutory
regulation like those which had given rise to the test in the first

1341d. at 52-53. See also In re Anastaplo, 366 U.S. 82 (1961). The status of
these two cases is in doubt after Baird v. State Bar, 401 U.S. 1 (1971), and In re
Stolar, 401 U.S. 23 (1971), in which neither the plurality nor the concurring Justice
making up the majority used a balancing test.

135Barenblatt v. United States, 360 U.S. 109 (1959); Uphaus v. Wyman, 360
U.S. 72 (1959); Wilkinson v. United States, 365 U.S. 399 (1961); Braden v. United
States, 365 U.S. 431 (1961).

136 Communist Party v. SACB, 367 U.S. 1 (1961); Scales v. United States, 367
U.S. 203 (1961).

137 NAACP v. Alabama ex rel. Patterson, 357 U.S. 449 (1958); NAACP v. Ala-
bama ex rel. Flowers, 377 U.S. 288 (1964); Gibson v. Florida Legislative Investigat-
ing Committee, 372 U.S. 539 (1963).

138 Pickering v. Board of Education, 391 U.S. 563 (1968).

139] amont v. Postmaster General, 381 U.S. 301 (1965).

140E g., Cox v. Louisiana, 379 U.S. 536 and 559 (1965) (2 cases); Edwards v.
South Carolina, 372 U.S. 229 (1963); Adderley v. Florida, 385 U.S. 39 (1966); Brown
v. Louisiana, 383 U.S. 131 (1966). But see Lloyd Corp. v. Tanner, 407 U.S. 551
(1972), where balancing reappears and in which other considerations overbalance
the First Amendment claims.
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place. United States v. Robel141 held invalid under the First
Amendment a statute which made it unlawful for any member of
an organization which the Subversive Activities Control Board had
ordered to register to work in a defense establishment. 142 Although
Chief Justice Warren for the Court asserted that the vice of the
law was that its proscription operated per se “without any need to
establish that an individual's association poses the threat feared by
the Government in proscribing it,” 143 the rationale of the decision
was not clear and present danger but the existence of less restric-
tive means by which the governmental interest could be accom-
plished. 144 In a concluding footnote, the Court said: “It has been
suggested that this case should be decided by ‘balancing’ the gov-
ernmental interests . . . against the First Amendment rights as-
serted by the appellee. This we decline to do. We recognize that
both interests are substantial, but we deem it inappropriate for
this Court to label one as being more important or more substan-
tial than the other. Our inquiry is more circumscribed. Faced with
a clear conflict between a federal statute enacted in the interests
of national security and an individual's exercise of his First
Amendment rights, we have confined our analysis to whether Con-
gress has adopted a constitutional means in achieving its conced-
edly legitimate legislative goal. In making this determination we
have found it necessary to measure the validity of the means
adopted by Congress against both the goal it has sought to achieve
and the specific prohibitions of the First Amendment. But we have
in no way ‘balanced’ those respective interests. We have ruled only
that the Constitution requires that the conflict between congres-
sional power and individual rights be accommodated by legislation
drawn more narrowly to avoid the conflict.” 145

The “Absolutist” View of the First Amendment, With a
Note on “Preferred Position”.—During much of this period, the
opposition to the balancing test was led by Justices Black and
Douglas, who espoused what may be called an “absolutist” position,
denying the government any power to abridge speech. But the be-
ginnings of such a philosophy may be gleaned in much earlier cases
in which a rule of decision based on a preference for First Amend-
ment liberties was prescribed. Thus, Chief Justice Stone in his fa-
mous Carolene Products “footnote 4” suggested that the ordinary
presumption of constitutionality which prevailed when economic

141389 U.S. 258 (1967).

142 Subversive Activities Control Act of 1950, §5(a)(1)(D), ch. 1024, 64 Stat. 992,
50 U.S.C. §784(a)(1)(D).

143 United States v. Robel, 389 U.S. 258, 265 (1967).

1441d. at 265-68.

1451d. at 268 n.20.
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regulation was in issue might very well be reversed when legisla-
tion which restricted “those political processes which can ordinarily
be expected to bring about repeal of undesirable legislation” is
called into question.146 Then in Murdock v. Pennsylvania, 147 in
striking down a license tax on religious colporteurs, the Court re-
marked that “[flJreedom of press, freedom of speech, freedom of reli-
gion are in a preferred position.” Two years later the Court indi-
cated that its decision with regard to the constitutionality of legis-
lation regulating individuals is “delicate . . . [especially] where the
usual presumption supporting legislation is balanced by the pre-
ferred place given in our scheme to the great, the indispensable
democratic freedoms secured by the First Amendment. . . . That
priority gives these liberties a sanctity and a sanction not permit-
ting dubious intrusions.” 148 The “preferred-position” language was
sharply attacked by Justice Frankfurter in Kovacs v. Cooper 14° and
it dropped from the opinions, although its philosophy did not.

Justice Black expressed his position in many cases but his
Konigsberg dissent contains one of the lengthiest and clearest expo-
sitions of it. 150 That a particular governmental regulation abridged
speech or deterred it was to him “sufficient to render the action of
the State unconstitutional” because he did not subscribe “to the
doctrine that permits constitutionally protected rights to be ‘bal-
anced’ away whenever a majority of this Court thinks that a State
might have an interest sufficient to justify abridgment of those
freedoms . . . | believe that the First Amendment's unequivocal
command that there shall be no abridgment of the rights of free
speech and assembly shows that the men who drafted our Bill of
Rights did all the ‘balancing’ that was to be done in this field.” 151
As he elsewhere wrote: “First Amendment rights are beyond
abridgment either by legislation that directly restrains their exer-

146 United States v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1938).

147319 U.S. 105, 115 (1943). See also West Virginia State Bd. of Educ. v.
Barnette, 319 U.S. 624, 639 (1943).

148 Thomas v. Collins, 323 U.S. 516, 529-30 (1945).

149336 U.S. 77, 89 (1949) (collecting cases with critical analysis).

150 Konigsberg v. State Bar of California, 366 U.S. 36, 56 (1961) (dissenting
opinion). See also Braden v. United States, 365 U.S. 431, 441 (1961) (dissenting);
Wilkinson v. United States, 365 U.S. 399, 422 (1961) (dissenting); Uphaus v.
Wyman, 364 U.S. 388, 392 (1960) (dissenting); Barenblatt v. United States, 360 U.S.
109, 140 (1959) (dissenting); American Communications Ass'n v. Douds, 339 U.S.
382, 445 (1950); Communist Party v. SACB, 367 U.S. 1, 137 (1961) (dissenting);
Beauharnais v. Illinois, 343 U.S. 250, 267 (1952) (dissenting); New York Times Co.
v. Sullivan, 376 U.S. 254, 293 (1964) (concurring); New York Times Co. v. United
States, 403 U.S. 713, 714 (1971) (concurring). For Justice Douglas’ position, see New
York Times Co. v. United States, supra, 403 U.S. at 720 (concurring); Roth v. Unit-
ed States, 354 U.S. 476, 508 (1957) (dissenting); Brandenburg v. Ohio, 395 U.S. 444,
450 (1969) (concurring).

151 Konigsberg v. State Bar of California, 366 U.S. 36, 60—61 (1961).



1050

AMENDMENT 1—RELIGION, FREE SPEECH, ETC.

cise or by suppression or impairment through harassment, humilia-
tion, or exposure by government.” 152 But the “First and Fourteenth
Amendments . . . take away from government, state and federal,
all power to restrict freedom of speech, press and assembly where
people have a right to be for such purpose. This does not mean
however, that these amendments also grant a constitutional right
to engage in the conduct of picketing or patrolling whether on pub-
licly owned streets or on privately owned property.” 153 Thus, in his
last years on the Court, the Justice, while maintaining an “absolut-
ist” position, increasingly drew a line between “speech” and “con-
duct which involved communication.” 154

Of Other Tests and Standards: Vagueness, Overbreadth,
Least Restrictive Means, and Others.—In addition to the fore-
going tests, the Court has developed certain standards that are ex-
clusively or primarily applicable in First Amendment litigation.
Some of these, such as the doctrines prevalent in the libel and ob-
scenity areas, are very specialized, 155 but others are not. Vague-
ness is a due process vice which can be brought into play with re-
gard to any criminal and many civil statutes, 156 but as applied in
areas respecting expression it also encompasses concern that pro-
tected conduct will be deterred out of fear that the statute is capa-
ble of application to it. Vagueness has been the basis for voiding
numerous such laws, especially in the fields of loyalty oaths, 157 ob-
scenity, 158 and restrictions on public demonstrations. 159 It is usu-
ally combined with the overbreadth doctrine, which focuses on the

152 Bates v. City of Little Rock, 361 U.S. 516, 528 (1960) (concurring).

153 Cox v. Louisiana, 379 U.S. 559, 578, 581 (1965) (dissenting).

154 These cases involving important First Amendment issues are dealt with
infra, pp. 1123-42. See Brown v. Louisiana, 383 U.S. 131 (1966); Adderley v. Flor-
ida, 385 U.S. 39 (1966).

155 Infra, pp. 1136-45, 1149-59.

156 The vagueness doctrine generally requires that a statute be precise enough
to give fair warning to actors that contemplated conduct is criminal, and to provide
adequate standards to enforcement agencies, factfinders, and reviewing courts. See,
e.g., Connally v. General Construction Co., 269 U.S. 385 (1926); Lanzetta v. New
Jersey, 306 U.S. 451 (1939); Colautti v. Franklin, 439 U.S. 379 (1979); Village of
Hoffman Estates v. Flipside, 455 U.S. 489 (1982).

157E.g., Cramp v. Board of Pub. Instruction, 368 U.S. 278 (1961); Baggett v.
Bullitt, 377 U.S. 360 (1964); Keyishian v. Board of Regents, 385 U.S. 589 (1967).
See also Gentile v. State Bar of Nevada, 501 U.S. 1030 (1991) (attorney discipline,
extrajudicial statements).

158 E.g., Winters v. New York, 333 U.S. 507 (1948); Burstyn v. Wilson, 343 U.S.
495 (1952); Interstate Circuit v. City of Dallas, 390 U.S. 676 (1968).

159 E g., Cantwell v. Connecticut, 310 U.S. 296 (1940); Gregory v. City of Chi-
cago, 394 U.S. 111 (1969); Coates v. City of Cincinnati, 402 U.S. 611 (1971). See also
Smith v. Goguen, 415 U.S. 566 (1974) (flag desecration law); Lewis v. City of New
Orleans, 415 U.S. 130 (1974) (punishment of opprobrious words); Hynes v. Mayor
of Oradell, 425 U.S. 610 (1976) (door-to-door canvassing). For an evident narrowing
of standing to assert vagueness, see Young v. American Mini Theatres, 427 U.S. 50,
60 (1976).
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need for precision in drafting a statute that may affect First
Amendment rights; 169 an overbroad statute that sweeps under its
coverage both protected and unprotected speech and conduct will
normally be struck down as facially invalid, although in a non-First
Amendment situation the Court would simply void its application
to protected conduct. 161 Similarly, and closely related at least to
the overbreadth doctrine, the Court has insisted that when the gov-
ernment seeks to carry out a permissible goal and it has available
a variety of effective means to the given end, it must choose the
measure which least interferes with rights of expression. 162 Also,
the Court has insisted that regulatory measures which bear on ex-
pression must relate to the achievement of the purpose asserted as
its justification. 163 The prevalence of these standards and tests in
this area would appear to indicate that while “preferred position”
may have disappeared from the Court’s language it has not dis-
appeared from its philosophy.

Is There a Present Test?>—Complexities inherent in the myr-
iad varieties of expression encompassed by the First Amendment
guarantees of speech, press, and assembly probably preclude any

160 NAACP v. Button, 371 U.S. 415, 432-33 (1963).

161 E.g., Kunz v. New York, 340 U.S. 290 (1951); Aptheker v. Secretary of State,
378 U.S. 500 (1964); United States v. Robel, 389 U.S. 258 (1967); Zwickler v. Koota,
389 U.S. 241 (1967); Lewis v. City of New Orleans, 415 U.S. 130 (1974). However,
the Court's dissatisfaction with the reach of the doctrine, see e.g., Younger v. Harris,
401 U.S. 37 (1971), resulted in a curbing of it in Broadrick v. Oklahoma, 413 U.S.
601 (1973), a 5-to—4 decision, in which the Court emphasized “that facial
overbreadth adjudication is an exception to our traditional overbreadth adjudica-
tion,” and held that where conduct and not merely speech is concerned “the
overbreadth of a statute must not only be real, but substantial as well, judged in
relation to the statute’'s plainly legitimate sweep,” Id. at 615. The opinion of the
Court and Justice Brennan'’s dissent, id. at 621, contain extensive discussion of the
doctrine. Other restrictive decisions are Arnett v. Kennedy, 416 U.S. 134, 158-64
(1974); Parker v. Levy, 417 U.S. 733, 757-61 (1974); and New York v. Ferber, 458
U.S. 747, 766-74 (1982). Nonetheless, the doctrine continues to be used across a
wide spectrum of First Amendment cases. Bigelow v. Virginia, 421 U.S. 809, 815-
18 (1975); Erznoznik v. City of Jacksonville, 422 U.S. 205 (1975); Doran v. Salem
Inn, 422 U.S. 922, 932-34 (1975); Village of Schaumburg v. Citizens for a Better
Environment, 444 U.S. 620, 633-39 (1980); Secretary of State of Maryland v. Joseph
H. Munson Co., 467 U.S. 947 (1984) (charitable solicitation statute placing 25% cap
on fundraising expenditures); City of Houston v. Hill, 482 U.S. 451 (1987) (city ordi-
nance making it unlawful to “oppose, molest, abuse, or interrupt” police officer in
performance of duty); Board of Airport Comm'rs v. Jews for Jesus, 482 U.S. 569
(1987) (resolution banning all “First Amendment activities” at airport).

162 Shelton v. Tucker, 364 U.S. 479 (1960); United States v. Robel, 389 U.S. 258
(1967); Schneider v. Smith, 390 U.S. 17 (1968); Virginia State Bd. of Pharmacy v.
Virginia Citizens Consumer Council, 425 U.S. 748 (1976); Central Hudson Gas &
Electric Co. v. PSC, 447 U.S. 557, 564, 565, 569—71 (1980).

163 Bates v. City of Little Rock, 361 U.S. 516, 525 (1960); NAACP v. Alabama
ex rel. Patterson, 357 U.S. 449, 464 (1958); Louisiana ex rel. Gremillion v. NAACP,
366 U.S. 293 (1961). See also Central Hudson Gas & Electric Co. v. PSC, 447 U.S.
557, 564, 565, 569 (1980).
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single standard. For certain forms of expression for which protec-
tion is claimed, the Court engages in “definitional balancing” to de-
termine that those forms are outside the range of protection. 164
Balancing is in evidence to enable the Court to determine whether
certain covered speech is entitled to protection in the particular
context in which the question arises. 165 Utilization of vagueness,
overbreadth and less intrusive means may very well operate to re-
duce the occasions when questions of protection must be answered
squarely on the merits. What is observable, however, is the re-
emergence, at least in a tentative fashion, of something like the
clear and present danger standard in advocacy cases, which is the
context in which it was first developed. Thus, in Brandenburg v.
Ohio, 166 a conviction under a criminal syndicalism statute of advo-
cating the necessity or propriety of criminal or terroristic means to
achieve political change was reversed. The prevailing doctrine de-
veloped in the Communist Party cases was that “mere” advocacy
was protected but that a call for concrete, forcible action even far
in the future was not protected speech and knowing membership
in an organization calling for such action was not protected associa-
tion, regardless of the probability of success.67 In Brandenburg,
however, the Court reformulated these and other rulings to mean
“that the constitutional guarantees of free speech and free press do
not permit a State to forbid or proscribe advocacy of the use of
force or of law violation except where such advocacy is directed to
inciting or producing imminent lawless action and is likely to incite
or produce such action.”168 The Court has not revisited these is-

164 Thus, obscenity, by definition, is outside the coverage of the First Amend-

ment, Roth v. United States, 354 U.S. 476 (1957); Paris Adult Theatre v. Slaton,
413 U.S. 49 (1973), as are malicious defamation, New York Times Co. v. Sullivan,
376 U.S. 254 (1964), and “fighting words,” Chaplinsky v. New Hampshire, 315 U.S.
568 (1942). The Court must, of course, decide in each instance whether the ques-
tioned expression definitionally falls within one of these or another category. See,
e.g., Jenkins v. Georgia, 418 U.S. 153 (1974); Gooding v. Wilson, 405 U.S. 518
1972).
( 125 E.g., the multifaceted test for determining when commercial speech is pro-
tected, Central Hudson Gas & Electric Co. v. PSC, 447 U.S. 557, 566 (1980); the
standard for determining when expressive conduct is protected, United States v.
O'Brien, 391 U.S. 367, 377 (1968); the elements going into decision with respect to
access at trials, Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 606-10
(1982); and the test for reviewing press “gag orders” in criminal trials, Nebraska
Press Ass'n v. Stuart, 427 U.S. 539, 562-67 (1976), are but a few examples.

166395 U.S. 444 (1969).

167 Yates v. United States, 354 U.S. 298 (1957); Scales v. United States 367 U.S.
203 (1961): Noto v. United States, 367 U.S. 290 (1961). And see Bond v. Floyd, 385
U.S. 116 (1966); Watts v. United States, 394 U.S. 705 (1969).

168395 U.S. at 447 (1969). Subsequent cases relying on Brandenburg indicate
the standard has considerable bite, but do not elaborate sufficiently enough to begin
filling in the outlines of the test. Hess v. Indiana, 414 U.S. 105 (1973); NAACP v.
Claiborne Hardware Co., 458 U.S. 886, 928 (1982). But see Haig v. Agee, 453 U.S.
280, 308-09 (1981).
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sues since Brandenburg, so the long-term significance of the deci-
sion is yet to be determined.

Freedom of Belief

The First Amendment does not expressly speak in terms of lib-
erty to hold such beliefs as one chooses, but in both the religion
and the expression clauses, it is clear, liberty of belief is the foun-
dation of the liberty to practice what religion one chooses and to
express oneself as one chooses. 169 “If there is any fixed star in our
constitutional constellation, it is that no official, high or petty, can
prescribe what shall be orthodox in politics, nationalism, religion,
or other matters of opinion or force citizens to confess by word or
act their faith therein.” 170 Speaking in the context of religious free-
dom, the Court at one point said that while the freedom to act on
one’s beliefs could be limited, the freedom to believe what one will
“is absolute.” 171 But matters are not so simple.

Flag Salute Cases.—That government generally may not
compel a person to affirm a belief is the principle of the second
Flag Salute Case.172 In Minersville School District v. Gobitis, 173
the Court upheld the power of the State to expel from its schools
certain children, Jehovah's Witnesses, who refused upon religious
grounds to join in a flag salute ceremony and recitation of the
pledge of allegiance. “Conscientious scruples have not, in the course
of the long struggle for religious toleration, relieved the individual
from obedience to a general law not aimed at the promotion or re-
striction of religious beliefs.”174 But three years later, a six-to-
three majority of the Court reversed itself.175 Justice Jackson for

169\West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943); Cantwell
v. Connecticut, 310 U.S. 296, 303—-04 (1940); United States v. Ballard, 322 U.S. 78
(1944); Torcaso v. Watkins, 367 U.S. 488 (1961); American Communications Ass'n
v. Douds, 339 U.S. 382, 408 (1950); Bond v. Floyd, 385 U.S. 116, 132 (1966); Speiser
v. Randall, 357 U.S. 513 (1958); Baird v. State Bar of Arizona, 401 U.S. 1, 5-6
(1971), and id. at 9-10 (Justice Stewart concurring).

170 West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943).

171 Cantwell v. Connecticut, 310 U.S. 296, 303 (1940).

172\West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943).

173310 U.S. 586 (1940).

174 1d. at 594. Justice Stone alone dissented, arguing that the First Amendment
religion and speech clauses forbade coercion of “these children to express a senti-

g p p

ment which, as they interpret it, they do not entertain, and which violates their
deepest religious convictions.” Id. at 601.

175West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943). Justices
Roberts and Reed simply noted their continued adherence to Gobitis. Id. at 642. Jus-
tice Frankfurter dissented at some length, denying that the First Amendment au-
thorized the Court “to deny to the State of West Virginia the attainment of that
which we all recognize as a legitimate legislative end, namely, the promotion of good
citizenship, by employment of the means here chosen.” Id. at 646, 647.
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the Court chose to ignore the religious argument and to ground the
decision upon freedom of speech. The state policy, he said, con-
stituted “a compulsion of students to declare a belief. . . . It re-
quires the individual to communicate by word and sign his accept-
ance of the political ideas [the flag] bespeaks.”176 But the power of
a State to follow a policy that “requires affirmation of a belief and
an attitude of mind” is limited by the First Amendment, which,
under the standard then prevailing, required the State to prove
that the act of the students in remaining passive during the ritual
“creates a clear and present danger that would justify an effort
even to muffle expression.” 177

However, the principle of Barnette does not extend so far as to
bar government from requiring of its employees or of persons seek-
ing professional licensing or other benefits an oath generally but
not precisely based on the oath required of federal officers, which
is set out in the Constitution, that the taker of the oath will uphold
and defend the Constitution.178 It is not at all clear, however, to
what degree the government is limited in probing the sincerity of
the person taking the oath. 179

Imposition of Consequences for Holding Certain Be-
liefs.—Despite the Cantwell dictum that freedom of belief is abso-
lute, 180 government has been permitted to inquire into the holding
of certain beliefs and to impose consequences on the believers, pri-
marily with regard to its own employees and to licensing certain
professions. 181 It is not clear what precise limitations the Court
has placed on these practices.

176 1d. at 631, 633.

1771d. at 633-34. Barnette was the focus of the Court's decision in Wooley v.
Maynard, 430 U.S. 705 (1977), voiding the state’s requirement that motorists dis-
play auto license plates bearing the motto “Live Free or Die.” Acting on the com-
plaint of a Jehovah's Witness, the Court held that one may not be compelled to dis-
play on his private property a message making an ideological statement. Compare
PruneYard Shopping Center v. Robins, 447 U.S. 74, 85-88 (1980), and id. at 96
(Justice Powell concurring).

178 Cole v. Richardson, 405 U.S. 676 (1972); Connell v. Higginbotham, 403 U.S.
207 (1971); Bond v. Floyd, 385 U.S. 116 (1966); Knight v. Board of Regents, 269 F.
Supp. 339 (S.D.N.Y. 1967) (three-judge court), aff'd, 390 U.S. 36 (1968); Hosack v.
Smiley, 276 F. Supp. 876 (C.D. Colo. 1967) (three-judge court), aff'd, 390 U.S. 744
(1968); Ohlson v. Phillips, 304 F. Supp. 1152 (C.D. Colo. 1969) (three-judge court),
affd., 397 U.S. 317 (1970); Law Students Civil Rights Research Council v.
Wadmond, 401 U.S. 154, 161 (1971); Fields v. Askew, 279 So. 2d 822 (Fla. 1973),
aff'd per curiam, 414 U.S. 1148 (1974).

179 Compare Bond v. Floyd, 385 U.S. 116 (1966), with Law Students Civil Rights
Research Council v. Wadmond, 401 U.S. 154 (1971).

180 Cantwell v. Connecticut, 310 U.S. 296, 303 (1940).

181The issue has also arisen in the context of criminal sentencing. Evidence
that racial hatred was a motivation for a crime may be taken into account, Barclay
v. Florida, 463 U.S. 939, 949 (1983), but evidence of the defendant's membership
in a racist group is inadmissible where race was not a factor and no connection had
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In its disposition of one of the first cases concerning the federal
loyalty security program, the Court of Appeals for the District of
Columbia asserted broadly that “so far as the Constitution is con-
cerned there is no prohibition against dismissal of Government em-
ployees because of their political beliefs, activities or affili-
ations.” 182 On appeal, this decision was affirmed by an equally di-
vided Court, it being impossible to determine whether this issue
was one treated by the Justices.183 Thereafter, the Court dealt
with the loyalty-security program in several narrow decisions not
confronting the issue of denial or termination of employment be-
cause of beliefs or “beliefs plus.” But the same issue was also before
the Court in related fields. In American Communications Ass'n v.
Douds, 184 the Court was again evenly divided over a requirement
that, in order for a union to have access to the NLRB, each of its
officers must file an affidavit that he neither believed in, nor be-
longed to an organization that believed in, the overthrow of govern-
ment by force or by illegal means. Chief Justice Vinson thought the
requirement reasonable because it did not prevent anyone from be-
lieving what he chose but only prevented certain people from being
officers of unions, and because Congress could reasonably conclude
that a person with such beliefs was likely to engage in political
strikes and other conduct which Congress could prevent.185 Dis-
senting, Justice Frankfurter thought the provision too vague, 186
Justice Jackson thought that Congress could impose no disquali-
fication upon anyone for an opinion or belief which had not mani-
fested itself in any overt act, 187 and Justice Black thought that
government had no power to penalize beliefs in any way. 188 Fi-

been established between the defendant’'s crime and the group’s objectives. Dawson
v. Delaware, 112 S. Ct. 4197 (1992). See also United States v. Abel, 469 U.S. 45
(1984) (defense witness could be impeached by evidence that both witness and de-
fendant belonged to group whose members were sworn to lie on each other’s behalf).

182 Bailey v. Richardson, 182 F. 2d 46, 59 (D.C. Cir. 1950). The premise of the
decision was that government employment is a privilege rather than a right and
that access thereto may be conditioned as the Government pleases. But this basis,
as the Court has said, “has been thoroughly undermined in the ensuing years.”
Board of Regents v. Roth, 408 U.S. 564, 571 n.9 (1972). For the vitiation of the
right-privilege distinction, see infra, p. 1085.

183 Bailey v. Richardson, 341 U.S. 918 (1951). See also Washington v. McGrath,
341 U.S. 923 (1951), aff'g by an equally divided Court, 182 F. 2d 375 (D.C. Cir.
1950). While no opinions were written in these cases, several Justices expressed
themselves on the issues in Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S.
123 (1951), decided the same day.

184339 U.S. 382 (1950). In a later case raising the same point, the Court was
again equally divided. Osman v. Douds, 339 U.S. 846 (1950).

185339 U.S. at 408-09, 412.

186 |d. at 415.

1871d. at 422.

188 |d. at 445.
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nally, in Konigsberg v. State Bar of California, 189 a majority of the
Court was found supporting dictum in Justice Harlan’s opinion in
which he justified some inquiry into beliefs, saying that “[i]t would
indeed be difficult to argue that a belief, firm enough to be carried
over into advocacy, in the use of illegal means to change the form
of the State or Federal Government is an unimportant consider-
ation in determining the fitness of applicants for membership in a
profession in whose hands so largely lies the safekeeping of this
country’s legal and political institutions.”

When the same issue returned to the Court years later, three
five-to-four decisions left the principles involved unclear.190 Four
Justices endorsed the view that beliefs could not be inquired into
as a basis for determining qualifications for admission to the
bar; 191 four Justices endorsed the view that while mere beliefs
might not be sufficient grounds to debar one from admission, the
States were not precluded from inquiring into them for purposes of
determining whether one was prepared to advocate violent over-
throw of the government and to act on his beliefs. 192 The decisive
vote in each case was cast by a single Justice who would not per-
mit denial of admission based on beliefs alone but would permit in-
quiry into those beliefs to an unspecified extent for purposes of de-
termining that the required oath to uphold and defend the Con-
stitution could be taken in good faith. 193 Changes in Court person-
nel following this decision would seem to leave the questions pre-
sented open to further litigation.

Right of Association

“It is beyond debate that freedom to engage in association for
the advancement of beliefs and ideas is an inseparable aspect of
the ‘liberty’ assured by the Due Process Clause of the Fourteenth
Amendment, which embraces freedom of speech. . . . Of course, it

189336 U.S. 36, 51-52 (1961). See also In re Anastaplo, 336 U.S. 82, 89 (1961).
Justice Black, joined by Justice Douglas and Chief Justice Warren, dissented on the
ground that the refusal to admit the two to the state bars was impermissibly based
upon their beliefs. Id. at 56, 97.

190 Baird v. State Bar of Arizona, 401 U.S. 1 (1971); In re Stolar, 401 U.S. 23
(1971); Law Students Civil Rights Research Council v. Wadmond, 401 U.S. 154
(1971).

191401 U.S. at 5-8; id. at 28-29 (plurality opinions of Justices Black, Douglas,
Brennan, and Marshall in Baird and Stolar, respectively); id. at 174-76, 178-80
(Justices Black and Douglas dissenting in Wadmond), 186-90 (Justices Marshall
and Brennan dissenting in Wadmond).

192401 U.S. at 17-19, 21-22 (Justices Blackmun, Harlan, and White, and Chief
Justice Burger dissenting in Baird).

193401 U.S. at 9-10; id. at 31 (Justice Stewart concurring in Baird and Stolar,
respectively). How far Justice Stewart would permit government to go is not made
clear by his majority opinion in Wadmond. Id. at 161-66.
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is immaterial whether the beliefs sought to be advanced by associa-
tion pertain to political, economic, religious or cultural matters,
and state action which may have the effect of curtailing the free-
dom to associate is subject to the closest scrutiny.” 194 It would ap-
pear from the Court’s opinions that the right of association is deriv-
ative from the First Amendment guarantees of speech, assembly,
and petition, 195 although it has at times seemingly been referred
to as a separate, independent freedom protected by the First
Amendment. 196 The doctrine is a fairly recent construction, the
problems associated with it having previously arisen primarily in
the context of loyalty-security investigations of Communist Party
membership, and these cases having been resolved without giving
rise to any separate theory of association. 197

Freedom of association as a concept thus grew out of a series
of cases in the 1950’s and 1960's in which certain States were at-
tempting to curb the activities of the National Association for the
Advancement of Colored People. In the first case, the Court unani-
mously set aside a contempt citation imposed after the organization
refused to comply with a court order to produce a list of its mem-
bers within the State. “Effective advocacy of both public and pri-
vate points of view, particularly controversial ones, is undeniably
enhanced by group association, as this Court has more than once
recognized by remarking upon the close nexus between the free-
doms of speech and assembly.” 198 “[T]hese indispensable liberties,
whether of speech, press, or association,” 199 may be abridged by
governmental action either directly or indirectly, wrote Justice
Harlan, and the State had failed to demonstrate a need for the lists
which would outweigh the harm to associational rights which dis-
closure would produce.

Applying the concept in subsequent cases, the Court again held
in Bates v. City of Little Rock, 290 that the disclosure of membership
lists, because of the harm to be caused to “the right of association,”
could only be compelled upon a showing of a subordinating interest;
ruled in Shelton v. Tucker, 201 that while a State had a broad inter-

194 NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 460-61 (1958).

195]d.; Bates v. City of Little Rock, 361 U.S. 516, 522-23 (1960); United Trans-
portation Union v. State Bar of Michigan, 401 U.S. 576, 578-79 (1971); Healy v.
James, 408 U.S. 169, 181 (1972).

196 NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 461, 463 (1958); NAACP
v. Button, 371 U.S. 415, 429-30 (1963); Cousins v. Wigoda, 419 U.S. 477, 487 (1975);
In re Primus, 436 U.S. 412, 426 (1978); Democratic Party v. Wisconsin, 450 U.S.
107, 121 (1981).

197 Infra, pp. 1067-78.

198 NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 460 (1958).

199d. at 461.

200361 U.S. 516 (1960).

201364 U.S. 479 (1960).
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est to inquire into the fitness of its school teachers, that interest
did not justify a regulation requiring all teachers to list all organi-
zations to which they had belonged within the previous five years;
again struck down an effort to compel membership lists from the
NAACP; 202 and overturned a state court order barring the NAACP
from doing any business within the State because of alleged impro-
prieties. 203 Certain of the activities condemned in the latter case,
the Court said, were protected by the First Amendment and, while
other actions might not have been, the State could not so infringe
on the “right of association” by ousting the organization alto-
gether. 204

A state order prohibiting the NAACP from urging persons to
seek legal redress for alleged wrongs and from assisting and rep-
resenting such persons in litigation opened up new avenues when
the Court struck the order down as violating the First Amend-
ment. 205 “[A]bstract discussion is not the only species of commu-
nication which the Constitution protects; the First Amendment also
protects vigorous advocacy, certainly of lawful ends, against gov-
ernmental intrusion. . . . In the context of NAACP objectives, liti-
gation is not a technique of resolving private differences; it is a
means for achieving the lawful objectives of equality of treatment
by all government, federal, state and local, for the members of the
Negro community in this country. It is thus a form of political
expression. . . .

“We need not, in order to find constitutional protection for the
kind of cooperative, organizational activity disclosed by this record,
whereby Negroes seek through lawful means to achieve legitimate
political ends, subsume such activity under a narrow, literal con-
ception of freedom of speech, petition or assembly. For there is no
longer any doubt that the First and Fourteenth Amendments pro-
tect certain forms of orderly group activity.”206 This decision was

202 | ouisiana ex rel. Gremillion v. NAACP, 366 U.S. 293 (1961).

203 NAACP v. Alabama ex rel. Flowers, 377 U.S. 288 (1964).

2041d. at 308, 309.

205 NAACP v. Button, 371 U.S. 415 (1963).

206 1d. at 429-30. Button was applied in In re Primus, 436 U.S. 412 (1978), in
which the Court found foreclosed by the First and Fourteenth Amendments the dis-
cipline visited upon a volunteer lawyer for the American Civil Liberties Union who
had solicited someone to utilize the ACLU to bring suit to contest the sterilization
of Medicaid recipients. Both the NAACP and the ACLU were organizations that en-
gaged in extensive litigation as well as lobbying and educational activities, all of
which were means of political expression. “[T]he efficacy of litigation as a means of
advancing the cause of civil liberties often depends on the ability to make legal as-
sistance available to suitable litigants.” Id. at 431. “[C]ollective activity undertaken
to obtain meaningful access to the courts is a fundamental right within the protec-
tion of the First Amendment.” Id. at 426. However, ordinary law practice for com-
mercial ends is not given special protection. “A lawyer’s procurement of remunera-
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followed in three subsequent cases in which the Court held that
labor unions enjoyed First Amendment protection in assisting their
members in pursuing their legal remedies to recover for injuries
and other actions. In the first case, the union advised members to
seek legal advice before settling injury claims and recommended
particular attorneys; 297 in the second the union retained attorneys
on a salary basis to represent members;208 in the third, the union
maintained a legal counsel department which recommended certain
attorneys who would charge a limited portion of the recovery and
which defrayed the cost of getting clients together with attorneys
and of investigation of accidents.209 Wrote Justice Black: “[T]he
First Amendment guarantees of free speech, petition, and assembly
give railroad workers the rights to cooperate in helping and advis-
ing one another in asserting their rights. . . ."210

Thus, a right to associate together to further political and so-
cial views is protected against unreasonable burdening, 211 but the
evolution of this right in recent years has passed far beyond the
relatively narrow contexts in which it was given birth.

Social contacts that fall short of organization or association to
“engage in speech” may be unprotected, however. In holding that
a state may restrict admission to certain licensed dance halls to
persons between the age of 14 and 18, the Court declared that
there is no “generalized right of ‘social association’ that includes
chance encounters in dance halls.” 212

In a series of three decisions, the Court explored the extent to
which associational rights may be burdened by nondiscrimination

tive employment is a subject only marginally affected with First Amendment con-
cerns.” Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447, 459 (1978). See also Bates
v. State Bar of Arizona, 433 U.S. 350, 376 n.32 (1977).

207 Brotherhood of Railroad Trainmen v. Virginia, 377 U.S. 1 (1964).

208 United Mine Workers v. Illinois State Bar Ass'n, 389 U.S. 217 (1967).

209 United Transportation Union v. State Bar of Michigan, 401 U.S. 576 (1971).

2101d. at 578-79. These cases do not, however, stand for the proposition that
individuals are always entitled to representation of counsel in administrative pro-
ceedings. See Walters v. Nat'l Ass’'n of Radiation Survivors, 473 U.S. 305 (1985) (up-
holding limitation to $10 of fee that may be paid attorney in representing veteran’s
death or disability claims before VA).

211E.g., NAACP v. Claiborne Hardware Co., 458 U.S. 886, 907-15 (1982) (con-
certed activities of group protesting racial bias); Healy v. James, 408 U.S. 169 (1972)
(denial of official recognition to student organization by public college without jus-
tification abridged right of association). The right does not, however, protect the de-
cision of entities not truly private to exclude minorities. Runyon v. McCrary, 427
U.S. 160, 175-76 (1976); Norwood v. Harrison, 413 U.S. 455, 469-70 (1973); Railway
Mail Ass’n v. Corsi, 326 U.S. 88, 93-94 (1945); Roberts v. United States Jaycees,
468 U.S. 609 (1984).

212 City of Dallas v. Stanglin, 490 U.S. 19 (1989). The narrow factual setting—
a restriction on adults dancing with teenagers in public—may be contrasted with
the Court’s broad assertion that “coming together to engage in recreational dancing

. . is not protected by the First Amendment.” Id. at 25.
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requirements. First, Roberts v. United States Jaycees 213 upheld ap-
plication of the Minnesota Human Rights Act to prohibit the Unit-
ed States Jaycees from excluding women from full membership.
Three years later in Board of Directors of Rotary Int'l v. Rotary
Club of Duarte, 214 the Court applied Roberts in upholding applica-
tion of a similar California law to prevent Rotary International
from excluding women from membership. Then, in New York State
Club Ass'n v. New York City, 215 the Court upheld against facial
challenge New York City's Human Rights Law, which prohibits
race, creed, sex, and other discrimination in places “of public ac-
commodation, resort, or amusement,” and applies to clubs of more
than 400 members providing regular meal service and supported by
nonmembers for trade or business purposes. In Roberts, both the
Jaycees’ nearly indiscriminate membership requirements and the
State’'s compelling interest in prohibiting discrimination against
women were important to the Court’s analysis. On the one hand,
the Court found, “the local chapters of the Jaycees are large and
basically unselective groups,” age and sex being the only estab-
lished membership criteria in organizations otherwise entirely open
to public participation. The Jaycees, therefore, “lack the distinctive
characteristics [e.g. small size, identifiable purpose, selectivity in
membership, perhaps seclusion from the public eye] that might af-
ford constitutional protection to the decision of its members to ex-
clude women.” 216 Similarly, the Court determined in Rotary Inter-
national that Rotary Clubs, designed as community service organi-
zations representing a cross section of business and professional oc-
cupations, also do not represent “the kind of intimate or private re-
lation that warrants constitutional protection.”217 And in the New
York City case, the fact that the ordinance “certainly could be con-
stitutionally applied at least to some of the large clubs, under [the]
decisions in Rotary and Roberts, the applicability criteria “pinpoint-
ing organizations which are ‘commercial’ in nature,” helped to de-
feat the facial challenge. 218

Some amount of First Amendment protection is still due such
organizations; the Jaycees and its members had taken public posi-
tions on a number of issues, and had engaged in “a variety of civic,
charitable, lobbying, fundraising and other activities worthy of con-
stitutional protection.” However, the Roberts Court could find “no
basis in the record for concluding that admission of women as full

213468 U.S. 609 (1984).
214481 U.S. 537 (1987).
215487 U.S. 1 (1988).
216468 U.S. at 621.
217481 U.S. at 546.
218487 U.S. at 12.
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voting members will impede the organization’s ability to engage in
these protected activities or to disseminate its preferred views.” 219
Moreover, the State had a “compelling interest to prevent . . . acts
of invidious discrimination in the distribution of publicly available
goods, services, and other advantages.” 220

Because of the near-public nature of the Jaycees and Rotary
Clubs—the Court in Roberts likening the situation to a large busi-
ness attempting to discriminate in hiring or in selection of cus-
tomers—the cases may be limited in application, and should not be
read as governing membership discrimination by private social
clubs.221 In New York City, the Court noted that “opportunities for
individual associations to contest the constitutionality of the Law
as it may be applied against them are adequate to assure that any
overbreadth . . . will be curable through case-by-case analysis of
specific facts.” 222

Political Association.—The major expansion of the right of
association has occurred in the area of political rights. “There can
no longer be any doubt that freedom to associate with others for
the common advancement of political beliefs and ideas is a form of
‘orderly group activity’ protected by the First and Fourteenth
Amendments. . . . The right to associate with the political party of
one’'s choice is an integral part of this basic constitutional free-
dom.” 223 Usually in combination with an equal protection analysis,
the Court since Williams v. Rhodes224 has passed on numerous
state restrictions that have an impact upon the ability of individ-
uals or groups to join one or the other of the major parties or to
form and join an independent political party to further political, so-
cial and economic goals. 225 Of course, the right is not absolute. The
Court has recognized that there must be substantial state regula-
tion of the election process which necessarily will work a diminu-

219468 U.S. at 626-27.

220468 U.S. at 628.

221 The Court in Rotary rejected an assertion that Roberts had recognized that
Kiwanis Clubs are constitutionally distinguishable, and suggested that a case-by-
case approach is necessary to determine whether “the ‘zone of privacy’ extends to
a particular club or entity.” 481 U.S. at 547 n.6.

222487 U.S. at 15.

223 Kusper v. Pontikes, 414 U.S. 51, 56-57 (1973).

224393 U.S. 23 (1968).

225E.g., Rosario v. Rockefeller, 410 U.S. 752 (1973) (time deadline for enroll-
ment in party in order to vote in next primary); Kusper v. Pontikes, 414 U.S. 51
(1973) (barring voter from party primary if he voted in another party’'s primary
within preceding 23 months); American Party of Texas v. White, 415 U.S. 767 (1974)
(ballot access restriction); Illinois State Bd. of Elections v. Socialist Workers Party,
440 U.S. 173 (1979) (number of signatures to get party on ballot); Citizens Against
Rent Control v. City of Berkeley, 454 U.S. 290 (1982) (limit on contributions to asso-
ciations formed to support or oppose referendum measure); Clements v. Fashing,
457 U.S. 957 (1982) (resign-to-run law).
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tion of the individual’s right to vote and to join with others for po-
litical purposes. The validity of governmental regulation must be
determined by assessing the degree of infringement of the right of
association against the legitimacy, strength, and necessity of the
governmental interests and the means of implementing those inter-
ests. 226 Many restrictions upon political association have survived
this sometimes exacting standard of review, in large measure upon
the basis of some of the governmental interests found compel-
ling. 227

A significant extension of First Amendment association rights
in the political context occurred when the Court curtailed the al-
ready limited political patronage system. At first holding that a
nonpolicy-making, nonconfidential government employee cannot be
discharged from a job that he is satisfactorily performing upon the
sole ground of his political beliefs or affiliations, 228 the Court sub-
sequently held that “the question is whether the hiring authority
can demonstrate that party affiliation is an appropriate require-
ment for the effective performance of the public office involved.” 229

226 Williams v. Rhodes, 393 U.S. 23, 30-31 (1968); Bullock v. Carter, 405 U.S.
134, 142-143 (1972); Storer v. Brown, 415 U.S. 724, 730 (1974); lllinois State Bd.
of Elections v. Socialist Workers Party, 440 U.S. 173, 183 (1979).

227 Thus, in Storer v. Brown, 415 U.S. 724, 736 (1974), the Court found “compel-
ling” the state interest in achieving stability through promotion of the two-party
system, and upheld a bar on any independent candidate who had been affiliated
with any other party within one year. Compare Williams v. Rhodes, 393 U.S. 23,
31-32 (1968) (casting doubt on state interest in promoting Republican and Demo-
cratic voters). The state interest in protecting the integrity of political parties was
held to justify requiring enrollment of a person in the party up to eleven months
before a primary election, Rosario v. Rockefeller, 410 U.S. 752 (1973), but not to jus-
tify requiring one to forgo one election before changing parties. Kusper v. Pontikes,
414 U.S. 51 (1973). See also Civil Service Comm’'n v. National Ass'n of Letter Car-
riers, 413 U.S. 548 (1973) (efficient operation of government justifies limits on em-
ployee political activity); Rodriguez v. Popular Democratic Party, 457 U.S. 1 (1982)
(permitting political party to designate replacement in office vacated by elected in-
cumbent of that party serves valid governmental interests). Storer v. Brown was
distinguished in Anderson v. Celebrezze, 460 U.S. 780 (1983), holding invalid a re-
quirement that independent candidates for President and Vice-President file nomi-
nating petitions by March 20 in order to qualify for the November ballot; state inter-
ests in assuring voter education, treating all candidates equally (candidates partici-
pating in a party primary also had to declare candidacy in March), and preserving
political stability, were deemed insufficient to justify the substantial impediment to
independent candidates and their supporters. See also Tashjian v. Republican Party
of Connecticut, 479 U.S. 208 (1986) (state interests are insubstantial in imposing
“closed primary” under which a political party is prohibited from allowing independ-
ents to vote in its primaries).

228E|rod v. Burns, 427 U.S. 347 (1976). The limited concurrence of Justices
Stewart and Blackmun provided the qualification for an otherwise expansive plural-
ity opinion. Id. at 374.

229 Branti v. Finkel, 445 U.S. 507, 518 (1980). On the same page, the Court re-
fers to a position in which “party membership was essential to a discharge of the
employee’s governmental responsibilities.” (emphasis supplied). A great gulf sepa-
rates “appropriate” from “essential,” so that much depends on whether the Court
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The concept of policymaking, confidential positions was abandoned,
the Court noting that some such positions would nonetheless be
protected whereas some people filling positions not reached by the
description would not be.230 The opinion of the Court makes dif-
ficult an evaluation of the ramifications of the decision, but it
seems clear that a majority of the Justices adhere to a doctrine of
broad associational political freedom that will have substantial im-
plications for governmental employment. Refusing to confine Elrod
and Branti to their facts, the court in Rutan v. Republican Party
of Illinois 231 held that restrictions on patronage apply not only to
dismissal or its substantial equivalent, but also to promotion,
transfer, recall after layoffs, and hiring of low-level public employ-
ees.

The protected right of association extends as well to coverage
of party principles, enabling a political party to assert against some
state regulation an overriding interest sufficient to overcome the le-
gitimate interests of the governing body. Thus, a Wisconsin law
that mandated an open primary election, with party delegates
bound to support at the national convention the wishes of the vot-
ers expressed in that primary election, while legitimate and valid
in and of itself, had to yield to a national party rule providing for
the acceptance of delegates chosen only in an election limited to
those voters who affiliated with the party. 232

Provisions of the Federal Election Campaign Act requiring the
reporting and disclosure of contributions and expenditures to and
by political organizations, including the maintenance by such orga-
nizations of records of everyone contributing more than $10 and
the reporting by individuals and groups that are not candidates or
political committees who contribute or expend more than $100 a
year for the purpose of advocating the election or defeat of an iden-
tified candidate, were sustained. 233 “[Clompelled disclosure, in it-
self, can seriously infringe on privacy of association and belief
guaranteed by the First Amendment. . . . We long have recognized

was using the two words interchangeably or whether the stronger word was meant
to characterize the position noted and not to particularize the standard.

230 Justice Powell’s dissents in both cases contain lengthy treatments of and de-
fenses of the patronage system as a glue strengthening necessary political parties.
Id. at 520.

231497 U.S. 62 (1990). Rutan was a 5-4 decision, with Justice Brennan writing
the Court’'s opinion. The four dissenters indicated, in an opinion by Justice Scalia,
that they would not only rule differently in Rutan, but that they would also overrule
Elrod and Branti.

232 Democratic Party v. Wisconsin ex rel. LaFollette, 450 U.S. 107 (1981). See
also Cousins v. Wigoda, 419 U.S. 477 (1975) (party rules, not state law, governed
which delegation from State would be seated at national convention; national party
had protected associational right to sit delegates it chose).

233 Buckley v. Valeo, 424 U.S. 1, 60-84 (1976).
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the significant encroachments on First Amendment rights of the
sort that compelled disclosure imposes cannot be justified by a
mere showing of some legitimate governmental interest. . . . We
have required that the subordinating interests of the State must
survive exacting scrutiny. We have also insisted that there be a
‘relevant correlation’ or ‘substantial relation’ between the govern-
mental interest and the information required to be disclosed.” 234
The governmental interests effectuated by these requirements—
providing the electorate with information, deterring corruption and
the appearance of corruption, and gathering data necessary to de-
tect violations—were found to be of sufficient magnitude to be vali-
dated even though they might incidentally deter some persons from
contributing. 235 A claim that contributions to minor parties and
independents should have a blanket exemption from disclosure was
rejected inasmuch as an injury was highly speculative; but any
such party making a showing of a reasonable probability that com-
pelled disclosure of contributors’ names would subject them to
threats or reprisals could obtain an exemption from the courts. 236
The Buckley Court also narrowly construed the requirement of re-
porting ind