953

Responscs to Questions for Christopher A Weay
Nominee to be Assistant Altorney General
of the Criminal Division, U.%. Department of Mostice

Senator Patrick [eabhy, Raaking Mitntority Member

1. My, Wrny, vou have had a meteoric caraer. Adter essentially four years as an assistant
attorney gerera, i a local LS. anomiey's office, you are bumng nominated o head the
Crimingl Division for the Linned States Department of Justice. § know how Senator
Sessions and othcr Senatars on both sides of the aisle have wended 10 value trial
experience for neminatrons, When 1was chaiman we did proceed to confirm a number
af relattvely younp amd inexperienced pominess sent to us by President Bush, We
confirmed b Strom Thumond, Ir, to the United Stnes Attomey fer the District of South
Caroling and David Bunrng to he ad nted Stares Disict Court Judize for Kentucky. for
sxample. The anly mivmmaton we have about your experience we got abant a week ago
whett you submutted o guestionnaire to the Comouttee 10 that guestionniere vou note that
vou tried B jury cases o 2 verdict. Inone or two vou were the sole counsel- apparmntly in
what you deseribe as the "Platinun: Prictae” case and in the Mitler counterfening and
murder-tar-hirs case.

Provious appoiniments to this important post included Mike ChertofT, who hid been the
LS. Attorney in sew Joersey, Bob Mueller, wle had 12 vears a3 an Assistant U8,
Attormey. tneluding & us the first assistant in Boston amd a stinl as Acting U5, Attorney;
Ed Deanis, who had heena LS, Anorney for 3 vears in Philadelphia, an Assistant U5,
Attomey for 5 years, and Chisl of the Narcotics Scetion of the Criminal Division fur 3
vears; Lowell Jensen. who had been a District Attorney for 12 vears and in the DA's
otfice {or 20 before ke was named.

Twas a young man when the peeple of Chittendon County electad me Staie’s Attomey so
1 want 1o be fair to you and w give the President every benetit of the doubt when it comes
1o his excoutive branch nominations. I wish Republicans had treated Presdent Clinuoa’s
neminges that way. 1 want (o give you as oppanunity o expound on how your trak
exprrience qualifies vou o lead the Crinnmal Division of the Tinited Stares eparmment
uf Justice and divect aned supervise the thousands of prosecatorial decisions mad important
policics that have 1o he made by that Assistent Attamey Geaeral,

T welcome the apportunity to exptain why. if confirmed, 1 would bring the right
experience, integrity, judpment, temperament and perspective to lead the Criminal
Division, 1 have had the fairly unigue experiences of secing — and understanding
well --— the Department’s criminal enforcement efforts from three important
vanlage point a defense lawver, as a career prosecutor on the fronf lines in a
.5, Attorney's Office, and as part of the Department’s senior leadership for the
past two years, spapning the September 11" attacks and their aftermath,

During my years as ap Assistant United States Atiorney, I personally prosecoted a
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wide variety of federal eriminal cases, including such effenses as securities (raud
and public corruption, gun traificking. murder-for-hire, rucketeering and narcotics,
kidnaping. immigration, counterfeiting, church arson, and many more, i have
handled criminal cases through all stages of the process, from grand jury
investigations, to jury and bench trials, sentencing, and appeats.

As Principal Associate Deputy Artorney General, 1 have had substantial leadership
and oversight responsibilities relating to the Criminal Division and the L.5.
Attorney's Offices before, during, ang alter the September 1™ terrorise ateacks.
From that position, I have scen closely nearly all of the major issues confronting the
Criminal Division and the LS. Attorney’s Offices during this particularly critical
and unprecedented stage in their history., For well over u year, T have been
attending and participating in dails threat briefings by the FBI and CIA with the
Attorney General, Deputy Attorney General, and FBI Nrcctor, As Priacipal
Assaciate Deputy Attorney General, § have had involvement in strategic and tactical
decisions in nearly every significant werrorism vase or investigation handled by the
Department since September 11, from the Eastern District of Virginia to the
Seuthern District of New York. from Buffalo to Portland, Scattle, Chicago, Detroit,
and others. T have had the privilege of developing excellent. personal working
retationships with most of the current 93 U.S, Atterneys, the current leadership of
the Criminal Division itscll, the current heads of the other Main Jastice
components, the corrent ieadership of the FBL ATF, DEA, SEC and other key law
enforcement agencies.

E have also held significant management responsibilities while Principal Associate
Deputy Attorney General. Thave served as the Department’s representative on the
President™s Management Council, working with the Otfice of Management and
Budget and chicet operating officers from other Cubinet ageneies in the
implementstivg of the Fresident’s management initiatives, | have alse horne
significant responsibility for the Department’s own Steateyic Magagement Council,
for the implementation of most cress-cutting management initiatives in the
Department, and for the Department’s oserall budget of approximately $23 billion
and more Lhan 100,000 employees.,

Finally, tny experience as a defense attorney before joining the Department would
provide me with another vaivable perspective if confirmed as head of the Criminal
Division, As a former defense attorney representing clients facing either
Bepartment investigation or prosecation, [ understand well both the power
entrasted to law enforcement and the impoertance of using it wisely and
appropriately.
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There have been reports in the media ibar senjor level, experienced prosceutars with the
Department are boing margmalized in favor of political appointzes wil view s more m
e will the polities of s Adinimstration. Despiie precedent o e contrary. the
Adminisiration has refused o invesiioate these allegations. What views da you have on
the role of career prosecutors within the Department or Justics aod the 15, Alforoey's
Offices” Wil vou pledie to investigate these allezations stihey are pude to vour oftice?

Career prosecutors form the backhong of the Department. ‘They provide
institutional knowledge, judgment and valued experience, I have a special
apprectation fur their rode since I myself served as a career prosecuror in the U5,
Attorney’s Office in Atlanta from (997 o 2001, Puring my service in the Deputy
Attorney General™s Otfice, I relicd heavily on the advice and counsel of career
prosecutors and, if canfirmed, 1 would continue to do so. In my view, it would be
shortsighted not to ook to their leadership and expertise.

With respect to the Criminal Division in particslar, as you know, a reorganization of
the Bivision occurred under the leadership of Assistant Attorney General Michael
Chertoff. That rearganization respanded to the Atworney Generai’s post-September
11 directive for the Justice Departmen to focus its resources on top law epforcement
prigritics, incloding the war on terrorism ang corporate {raud. The changes also
placed a renewed emphasis on litigation, Sume personnel changes vecuered within
the Division, bot to my kaowledge no experienced prosecutors were “marginalized in
favor of political appeintees.” Indeed, each of the Criminal Division’s 19 sections
and offices continues to be managed by experienced career prosecutors, |
anderstand that Division officials bricfed your staff Iast year regarding the
reorganization and personoel changes, [f confirmed. 1 would be happy to review any
specific allegations that have come to your attention, and take any approepriate action
in respunse.

Lipon graduation from baw school, vou cletked for Fuderal appeais court judge Michael
Luttiy. Accordiay to the Nation, Judge Luttix only hires low cierks who belong to the
Foderalist Saciety or have "eomparable conservaiive credentials ™ Are voul or were vou a
member of the Federahst Sowety of any similar special interest grodp? What would you
sily are your trunservelive credentials?”

[ am unfamiliar with the article vou quote, but F believe that Judge Tattig hired me
hased on my qualifications, such as my academic record at Yale Law School and
Yale College, and my leadership position on the Yule Law Jonrnal, 1 hecame a
member of the Federalist Society during my first vear in law school, in
approximately 19940, apd have maintained my membership since thas time.
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In the recent Inspector General report concerming the Admmistralion's treatment of aliens
detained i connection with the %711 investigation, youw were guoted as telling the BOP
“not t beinoa ey’ o provide 971 detiinees with access to communications, mciuding
lesal calls and visits (AD s Uiy aconrate’? (B} After vou wiferad this adviee. a
“egmirunications nlackow:” was imposed en the detainees, during which time they were
unable o obtam o consnt with counsel. To vour keowledae, did the mstructions vou
gave to BOP ceese this blackeut? (C) The Inspector General's soport pues on o describe
numeraus ways in which the risht o counsel ot the 911 detainzes was “severely limited.”
including attormeys ang ineomectly infurmed that thar clients were not ot the facility. Do
vou approve of fwe BOP's conduct in this regard”! 1 oz, how do yeu think 1t should have

Freen difivrem”

1A} The refevant passage of the Inspector General's report s slightly ambiguous and
waoitld benefit from clarification in a number of respects. First. T do not recall haviag
any three-way conversations with then-Divector Hawk Sawyver and David Laufman,
tiren the Deputy Attorney General's chief of staff. Rather. T had a kandfuwd of
conversativns with Ms. Hawk Sawyer myself, and | belicve that Mr. Laufman
separately did so as well. Second, and mure importaptly, the valy conversations |
recall kaving wilh Ms, Hawk Sawver coticerned individuals already convicted of
terrorist offenses — “specific criminal inmates,” to usc the language of the [nspector
General's report {p. 113} — wot alicns being detuined on administrative immigration
charges in connection with the September 11 investigation, on whom the report is
focused. Third. | do act recall ever using the phrase “not ta bein a hurey™ myself in
speaking with Bls. Hawk Sawyer, nor do [ ever recall her using that phrase with me
even in the limiied context of our conversations — again, convicted terrorists — much
less in the context of immigration detainees. Moreover.as the Inspector General's
repart explaing, “Hawk Sawyer cmphasized that Department officials never
instructed her to violate BOP policies, but ratkier to take their policies to their fegal
limit in order to give officials investigating the detainees time to ‘do their job.”™
{Emphusis added.} The report is accurate to the extent that it was clearly understood
that the BOP was to exercise discretion within the law and BOP policy.

(B} Again, tke only conversations I recall hoving with MMs. Hawk Sawver regarding
such matters concerned criminally convicted terrorists already in custody on 9:11,
nol immigration detainees. To my Khowledge, any BOP limitations on
communications with alicns detained on immigration charges were not imposed
based on any instructions of mine.

{C) 1t is my wnderstanding that the difficuities encountered by aliens detained in the
Metropolitan Detention Center in Brooklyn (MDC-Brooklyn) were a result of
various factors, incinding: aliens in removal proceedings have the right 1o counscl
but must ebrain such counsel on their own (unlike criminal defendants who have the
right to appeinted counscl at U.S. goverstment expense); difficulty in obtaining an
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aceurate list of free legal servicest the initial vse of a catezory pencrally used to
protect witnesses, which made it difficult for their attornevs to locate them: and
many atternevs were located near Ground Zerv and were, therefore, unreachahle
due to disruptions in utilitics.  Having the benefit of the Inspector General's report, |
bulieve that there ave steps that the BOT can take to Improve the situation. In fact,
thre BOP first initiated those improvements foilnwing interim recommendations made
by the Lnspector General in July 2002,

it a memaoraedwn opioion dated Februane 20, 2003, the ChiTiee of Leval Counsel (0OLC")
advised the Deputy Attorney General regarding limitatons on the INS's derention
authority. Ameng other things, OLC coneluded that i pemmsssible for the Attorney
General to take more than the 90-day remwval period to remave an alien even when it
would be withun the Attorney CGeneral's power o effect the removil witlun 940 days
provided the deluy i removal s relued to effectuaiing Immigration laws and policies,
atirty whether and o what extent an alien has tecronist connections. Do
s eonclusion on this point ded o7 500 please eaplan vour reasoning.

inctuding inv
vau agree 0L

The Otlice of Legal Counsel {OL.C) {s the Department of Justice compenent that
considers and sets foreh the Department’s definitive legal positions OLC opinions are
binding on the Department and the FExecutive Branch. Althoogh 1 have not
conducted independent research on the issue addressed in the February 2003 01.C
opigion entitied “Limitations o the Detention Authority of the Immigration and
Naturalization Service.” 1 am generally familiar with the sulstance of the opinicn
and agree with QL C's agalysis.

We gan all agree that gun violence poses sigruiticant problems i our suciety. What are
your views on freerms heensing and recordkeepiny, and bow wll that translate into
prosecution privrites within the Crimumnai Dvison?!?

During my teoure in the Peputy Attorney General’s otfice, [ devoted a significant
portion of my time to the Department of Justice's Project Safe Neighborhnods
initiative, which is designed to reduce yun violence across Americn, Project Safe
Neighborhoods combines vigorous federal law enforcement with state and local
partnerships to ensure that gun crimes are proscented in the appropriate venoes, 10
confirmed as Assistant Atorney General for the Criminal Division, Project Safe
Neiphborhoods and the veduction of gun violeace in America would remain one of
my top priovities. With respect to prosecuting defendants for violations of existing
fircarms licensing and record keeping violations, the Criminal Division helps enforce
those existing Iaws. In inaking prosecutorial decisions in this context, we ave guided
Iry the principle that federal and state law enforcement should waork cooperatively to
prosecute violent oftenders and the most serious fircarms erimes in the rmost
appropriate jurisdictions.
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Iy Jarua s, Bhe General Aceounting Offtce reponed that, in Bscal vear 2002 three-fourths
of all so-called "teerorism convictivng™ by the Justice Department were nusclassificd m
that they weee 1o RITOTISM Convictions at ali. Sunilarly, in the first 2 months of this vear,
the Justice Department clumed o have fled terroniam charges against 36 people, although
again at least 41 of the 36 had nothing ( du with werrarisnt - g fact the tne prosecutors
acknowledged  What steps will vou take to ersure proper teporting and accounability of
the cascs beinyg prosecuted w vur federal courts?

The Department is committed to accurate reporting of, and accsuntability for, cases
prosecuted in federal court. This reporting ensures, jor example, that Congress is
alle to prosvide adeguate eversight of the Department’s activities, and eosures that
the Department has adeqguate resorrces, 'To the extent that the GAQ report
identificd various weaknesses in the current system, the Deparctment is committed to
tuking every reasonable step to cnsare that proper reclassification is completed and
that future duta entries are complete and accurate.

The Exccative Office of United States Attornevs {(EOLUSA)Y oversecs the collection of
case reporting data from the US. Atterney™s Offices around the country, and is
responsible for reviewing and classifyiag the data submitted. 1 understand that
LOUSA is working to ensure that case classification and conviction data entered into
the case tracking system by the various United States Attorney’s offices is supervised
and vatidated. For example, EOUSA has amplified classification codes to better
reflect post /11 case loads, and it has also sent several directives to the TS,
Attorney’s Offices to cnsure that data submitted is accurate. Although [ have not
been directly invedved in this process, it is my understanding that these steps have
alrcady improved the data collectiva points. [f confirmed as Assistant Attorney
Ceneral, I would work with FOUSA to cnsure thar the reporting methods continue
to improve, and would seek to ensire that any submission by the Criminat Division
of information is accurate and timely,

With respeet to any concerns that the Department is inaccurately classifving
terrorism-related matters, [ shoukl note that the GAO report acknowledges nn page
13 that 127 of the “misclassified™ cases in fact fell under new anti-terrorism cuse
categories. Only five of the 288 cases the GAC) cited, or less thun two percent, were
unretated to terrorism or gur anti-terrorism cffarts,
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It confirmed as Chiel of the Criininal Divisiow, vou will be responssble for the Capital
Case Unil, which advises the Avomey Greneral on all Federal death-chizihle cases. What
experience have vou had i the prosecuiion vl capital enmies’?

As an Assistant Enited States Attorney, I personally prosecuted two death-gligible
cases ws well as s third murder which would have been death eligible if it had
oceurred after the effective date of the 1994 legislation expanding the availability of
the federal death penalty. Lltimately, the death penalty was not sought in any of my
three cases.

In addition, | served personaliy oo the Attorney General's Review Committee on
Capital Cases while Associate Deputy Attorney General in 2001, Since my
appeintment as Principal Associate Deputy Attorney General, 1 bave continned to
monitor the Department’s capital case review process, and have reviewed most of the
death-cligible cases that have come through that process - though less closely than
when I was actuzally on the committee. In those roles, I have worked closely with
both the Capital Case Enit itself as well as the U5, Attorneys submitting death-
vligible cases for review.

In February 2003 Attormey General Asheroft ordered prosecutors in the Tastem Distret of
New York o seek the death penalty sgainst deferdant Jaire Zapata, even though he had
agreed to cooperate with the government and testily aeanst others. As a former
prosecutor, 1was concerned that the Attomey General's insistenec on seckomg twe deatlh
penalty against Zapata could impair 10e government's ability to convict other violent
criminals. Whit are your views about the death penalty when a defoudant accepts
responsitility ard agrees o provids suhstantal sssistance 10 the govermnnient an the
prosecution of other, mere serrous offenders”

White [ cannot comement on the details of the Department’s deliberations in a specitic
case, in my experience. we benefit greatly when criminal defendants accept
respunsibility and agree to provide substantial assistiance 10 the government by
heiping the goverement charge more serious offenders. In fact, information
provided by defendants has allowed us to go after some of the mest serious eriminals
in the country, and has been critical, for example, in most of our prosecations of the
leadership of criminal argunizativns. 1 have vsed cooperating witnesses many times
thrroughout my career, and [ woukl continue to support their appropriate usc if
cenfirmed as Assistant Atlorney Geneeal.

That being said, the mere fact that a defendant wants to cooperate with the
government does not sutemalicslly mean that the defendant deserves a lesser
sentence. For exampie, it may be inappropriate to crier into a plea agreement with a
principal actior in o murder when there is already more thae sufficient independent
wvidence to obtain the necessary convictions, Tn other cases, although » defendant
proefesses to “cosperare™ with the governmeng, it is soon evident thal the defendant is
not being fully iruthiul with the government. and that his or her cooperation is
effectively useless.
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