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The Assistust Attomey General i charge of the Crinunal Division s cesponsibic tur
formulatng criminal low entorcetaent policy and advising the Atterney Geoeral, Congress,
and the White Howse on matters of craminal [ow, Yeu have substachally less expenience
as A lawyer and o prosecutor than the en most recent persons to hold shis position. Why
do vt believe you are qualified to serve us Assistant Attomey General”?

I welcome the opportunity o explain why, if confirmed, [ would bring thee right
experignce, integrity, judgment, temperament and perspective to lead the Criminal
Divisien. T have had the [airly unigue experiences of seeing — and onderstanding
well — the Department’s criminal exforcement efforts from three important vantage
points: as o defense Jawyer, as a career prosecutor on the front lines in a LS,
Attorney’s Office, and as part of ihe Deparement’s senior leadership for the past two
vears, spanning the September 117 attacks and their aftermath.

During my vears as an Assistant United States Attarney, 1 personally prosccuted a
wide variety of federal eriminal cases, including such offenses as securities fraud and
public corruption, gun traffickiag, murder-for-hire, racketeering and narcotics,
kidnaping, immigration. counterfeiting, chaureh arson, and many moere. 1 have
hangled criminal cuses through ail stages of the process, from grand jury
investigations, to jury and bench trials, sentencing, and appeals.

As Principal Associate Depuey Attorney General, [ haye had substantial leadership
and oversight responsibilities relating to the Criminal Division and the 1.5,
Atorney’s Offices belore. during, and afier the Scptember 11 terrorist attacks.
From that pasition, ! have seen closely nearly all of the major issues confronting the
Criminal Bivision and the U5, Attoeney™s Offices during this particularly critical
and unprecedented stage in their history. For well over a year, | have been attending
and participating in daily threat brieflings by the FBL and C1X with the Attorney
General, Deputy Attoroey General, and FBI Director. As Principal Assgciate Deputly
Attorney General, T have had invelvement in strategic and tactical decistons in wearly
every significant teergrism cuse vy investigalion handled by the Depurtment sinee
September 11" from the Eastern District of Yivginia to the Southern District of New
York, from Buffalo to Portland, Seattie, Chicage, Detroit, and others. E have had the
privilege of developing exceltent, pevsonai working relutionships with mast of the
corrent 93 LS. Attorneys, the current leadership of the Criminal livision itself, the
current ieads of the other Yain Justice camponents, the current leadership of the
FRI1. ATF, DEASEC and oiher key law enforcement agencies,

I have alse keld significant management responsibilities while Principal Associate
Deputy Attorney General. § have served as the Department’s representative on the
President’s Muanagement Council, working »ith the Ofice of Management and
Budget and chiel vperating officers from othier Cabinet agencics in the
implementation of the President’s management initiatives. 1 have also borne
significant responsibility for the Department’s own Strategic Management Council,
Tor the implementation of most eross-cutling manzgement initiatives in the
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Department, and for the Department’s overall budget of approximateiy $23 billina
and more than 100,000 eniployees.

Finally, my experience as a defense attorney belore joining the Departmeat would
provide me with another valuable perspective if confirmed as lead of the Criminal
[Yirvision, As a [ormer defense attorney representing clients facing either Department
investigntion or prosecution, I umderstand well both the puwer entrusted (o law
enforcement and the importance of using it wisely and appropriatels,

According o the recent repart on the Septermber [ delanecs by the Justics Departmeant’s
Ofitce of Inspector General, you calied Burcau of Prisens Director Kathleen Huwk Sawver
soon afler the atiacks. As the report states:

Fewk Sawyer . told the O1G that she had conversations wish Dravid Lautman and
Christopher Wray from the Oftice of the Deputly Atlorney CGeneral, o which she was wid
o mot be i a huery” o provide the Sepeembet FEdetainess with asecess o
corumunications - meluding legal and sociai calls or vigits a5 long as the BOP remained
within the reasoaable bounds ef its lew il discretion. Hawk Sewver emphisized that
Department offivials cever instructed her to violate BOP policies, but rathey (o take the
policivs to their lewal bmit inorder to give officials mvestigating the defamecs ume to “do
their job.”

Davad Laufman confinmed the suhstance of Hawk Sawwver’s aecount. bat vou told the OIG
that you cauhd not recall “wivirg anv specitic instructions™ regarding the Seprember 1t
detainues, and thar the “spint’™ o yvour comnienls “was that the BOP should, wrtlun the
bounds of the Liw, push as L toward security as they could.”™

A Do you Bave any further reeodlection regarding vour conversations with Hawk
Swwver! Please desernbe exaetly what vou remember ubout these conversatios.

The relevant passage of the Inspecter General’s report is stightly ambiguovs
and would benefit from claeificativn in a number of respects. First, | do not
reeall having any three-way conversations with then-Director 11awk Sawver
and David Laufman, then the Deputy Atterney General's chief of staff,
Rather, F had & hapdful of conversations with Ms. Hawk Sawver myself, and 1
believe that Mr. Laulman separately did so as well. Second, and inore
importantly, the only conversations I recull having with Ms. Hawk Sawyer
concerned individuals already convicled of tevrorist offenses - “specific
criminaf inmates,” to use the language of the Inspector Generals report (p.
113} - net aliens being detained on administrative immigrativn charges in
connection with the September [ investization, on whom the report is
Tacused. Third, I do nof recall ever using the phirase "not to be o a hurry™
myself in speaking with Ms. Hawk Sawyer, nor dv | ever recall her using that
phrase with me even in the limited context of sor conversations — again,
cunvicted terrorists — much less in the context of immigration detainees.
Moreover, as the Inspector Geaeral™s report explains, “Hawk Sawyer
emphiasized that Department officials aever instructed her to violate BOP
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policies, but rather to take their policies ta theiy fegad limit in order to give
officials investigating the detainees time to *du their job."” (Emphasis added.)
T'he report is accurate to the extent that it was clearly understood thal the
BOP was to exercise discretion within the law and BOP policy.

Do vou agree or disagree with Haw Sawver’s characterization that vou wld her to
“not be ina hury™ w provide the detainees with access 10 comeenications,
meluding access o legal counsel?

As explained above, T do not recall ever using the phrase “notlto bein a
hurry™ myself in speaking with Ms. Hawk Sawyver, nor da Lever recall her
using that phrase with me even in the limited context of our conversations —
again, convicled terrozists — much less in the context of immigration detainees.
I do agree with the Inspector General's report that it was clear that BOP was
to emphasize security only in complizance with the lnw and its own policies.

Wha wave vou the authority o direct Haw k Sawsver 1 “push as far teward security™
as the Burewn ol Prisons could? Please list the nuone of overy obictal wlo was
ievnlved in making this pelicy decision or giving you the authenty o so nstruct
Flawk Sas wer. Please deseribe to the Audlest extent of your koowledyze the cham of
commardd that was involved tmomasking this decision,

As explained abeve. the only conversations 1 recall having with Ms, Hawk
Sawver on this subject concerned convicted terrorists already in BOP cusiody
on September 11", not immigtation detainees. Even io this limited context, as
the 1nspecter General™s report explaing, it was clear that BOP was to
priovitize security “within the bownds of the faw™ and was “never instructed |}
to viotate BOP policies.” {Emphasis added.) At the time of the conversations,
1 was concerned about the risk that convicted terrorists posed to BOP
personuel, to other inmates, and o the poblic generally, especizally in the
immediate aftermath of the September 117" attacks. AT the lime, 1 was anware
of the uneeing investizatiovn which has since resulied in the indictment of
members of Sheikh Abdel-Rahman®s legal team. including his lawyer, Lyane
Stewsrt, and interpreter. Mohammed Yousry, charging a conspiracy
invelhving violations of the applicable BOP special administrative tineasures
and marerial snpport to a terrorist organization. [ was aiso avware of a then-
recent incident in which two alleged al Qaeda operatives, Mamdouh Mahmud
Salim and Khalfan Khamis Mohamed, bad attacked Officer Louis Pepe in the
high security unit of a New York-arca BOP facility. Both individuals were at
the time being held on pepding charges in councetion with their involvement
in the al Qaeda terrorist network. During the course of the attack, het sauce
was sprayed into Officer Pepe’s face and a sharpeted hair comb was stahbed
into kis leti eve. The comb penetrated Officer Pepe's brain, causing brain
damage and the loss of his eve. (fficer Pepe’s Keys were taken from him and
his radio was disabled. During a subsequent scarch, asthoritics found a nate
which indicated that the two were planning @ hostage taking. Salim has since
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pled guilty to conspiring to commit murder of a lederal officer and attempred
murder of a federal officer and faces @ maximum sentence of life
imprisoement, Mohamed was coovicted [or his vole in the East Afriea
F.mbassy bombings and sentenced te lile imprisunment. These concerns, and
others, convinced me that BOP should prioritize security within its facilities -
azain, with respect (o comvicied terrarists already in BOP custody, and always
within the bounds vf the v and BOP's own policies. [ do not specifically
recall seeking authorization or a decision from other Department officialy
regarding these communications to BOP.

When and how did you first learn about the “eommunications blackoat™ 1hat
affecied Sepiember 11 detainesy in BOP facibiies?

Again, the ooly conversations § recall having with Ms, Hawk Sawyer
regarding such matters concerned eriminally convicted terrorises already in
custody un September 11 narimmigration detainees. Lo the best of my
recoliection, T did net learn of any BOP *communications hlackout™ affectling
such detainces until reading of it in the 0T report ilself.

The OQIG questionped “the justificateen for o total communications hlackout on all
these melividuals, particnlarly for the leogih of mme that i was mpozed.” and
stated that the telephone inniastions inposed on the detairees “further hindered the
detainues” abality to obain leead assistance, which posed o stepificunt problem
simee the magority of the delymess entered the MD widout counsel.” What i3
oy response (o e CHE s criusm!

[t is my understanding that the BOP inilially imposed certain limitatioas on
communications hased in part on security risks encountered in the immediate
altermath of the September 11 attacks. The difficeltics encountered by alicns
detzined in the Metropalitan Detention Center in Broeklyn (MD{-Brookhyn}
wore a result of various Tactors, including: aliens in remuoval proceedings have
the right to counsel but nast obtain such caunsel on their owo {unlike
criminal defendants, who have the right tu appuinted counsct at 1.5,
government expense); difficulty in obtaining an accurate list of free legal
services; the iaitial use of a category generally used to protect witnesses,
which made it difficult for their attorneys to lecate them: and muny atloroeys
were located near Ground Zero and were, therelore, unrenchable due o
disruptions in utilities. Iaviug the benefit of the Inspector General's repert,
I believe that there are steps that ihe BOP can take to improve the situation.
In fagt, the BOP lirst initiated those improvements fellowing interim
recommendatiuns made by the [nspector General in Juby 2002,
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The Inspecter Genera! found that otficials at the Metropuliae Detenuon Center in
Brooklyn did not follow the BOP's inmaie seeunty-risk assessoent pracedures oy
determmimng where to house the Seprember L detainees, [nstead, officials relied on the
F.B.I"s assessment that the detainees generally were “of high interest”™ w its ongomy
tnvestiganion, and antomatically placed ther inihe Detention Center’s most restrictive
housing unit, the Admunstrative Muxtimurmn Special Housing Unin T othis uait, the
detainess were allowed to make only vne “socal” telephone call per month, and oniy one
legal teiephone call per week. At all thmes ontside theie celis, even ¢uring nun-contact
visits wilt atturmeys or family members, the detainges were restrained m hamdeutts and log
irons  No contagh visitatien was altowed  Lights wers kent onin the inrpates” cells 24
hours a day. causing the detairecs to experience Jack of sleep, exhaustion, depression,
pamic attacks. and reduced eviesight. Che detainess remained tnbkese harsh and resteictve
housing condilions until the F B [ notified officials that they i been cleared. The
monthly reassessment hearings requited by the Bureaw's vwn rules were not hebd, and the
F.B I tailed o pive ts clescanee process sufficwnt poonty Lok the F B L sn average
af 107 davs o ¢loar detaitees of aay connection to wereonso.

A The QIC coneluded that (e detiinees were exposed to unnceessarily severe
canditiuns of continement, and were impraper!y hindered from obtiming and
conzulting with legal counsel. Do you agree or digaree with these conclusions?
Please caplait.

1 believe that improvements cun be made with regard to oth conditions of
confinement and communications with counsel. 1 would note, however, that
the BOP was Facing very real security concerns at the time, and took certain
measures to protect BOP personnel, the detainecs, the public, and nationad
security,

23 Having directad the Bureau of Prisons to "posh as far owarl seeurty as they
couid.” what respensibihty do vow take for the unnecessarily severs conditions of
confinement and luck ot aceess o counse] that the detaieces expericrecd?

As explained above, § do not recall any direct discussions with BOP related to
the conditions of corfinement of the aliens who were being detained on
administrative immigration charges. The Inspecter Gengral’s report does not
adddress issues abont which [ was concerned at the tme; individuals alrendy
eonvieted of terrarism-related crimes and the seewrity concerns implicated by
those particular inmates in the aftermath of the Seplember L™ attacks. Even
in that limited context, however, T believe it was clear that BOP shonid only
prioritize security “within the boeauds of the law™ and was “never instrzcred |
to violute BOT policies.”™ {OFG report, p.113) (emphasis added},
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You served on the Astormey General's Review Commitice on Capital Cases m 2001, As
you know, Atterney General Asherofi bas repeatediv rejectid the recommendations by
LS Attomeys not o seek e death peneliy, Qo geveral eccasions, prosscutors have boen
Joreed tu sl the death penalty aganst defendants who were willing o plead guilty in
returt tor lengthy rerms ol imprisonment, neluling lie senences, moorder 1 avoud the
death penalty Under what civeumsiances do vou believe iis apprepnate for the Alloeney
General to overmale Tueal TS Attomeys ad reguire ther w seek the death penaloy?

The Department is commirted to the consistent. even-handed, and fair application of
federal death penalty laws nationwide. To do this, the Department does pot rely
solely on the recommendations of local Usited States Attorneys. lostead, the
Department has a lengstanding internal protocol that is designed to ensnre cquat and
air treatment for all defendants. Under the protocol, each potensial death penalty
cuse is reviewed in the firstinstance by career prosecutors on the Atterney Generab's
Review Committee on Capital Cases. The recommendation of the committee and the
decision of the Attorney General are based on the faces of the offensce. the strenpth of
the admissible evidence, the backgronnd, including criminal record, of the oifender,
and the applicable aguravating and mitigating fuctors.

Although the United States Attorney s recommendation is afforded great weizghi,
absent a compelling prosecutorial consideration, equally culpahle defendants, who
hase similar backgronnds and criminal histories and who have committed
comparable crimes, are likely to face the same potential sentence regardless of where
the crine oecurs. This protecel results io the most just treatment of defepdants, and
ensures {hat defendants from a particular jurisdiction are not treated unduoly harshly
or too lightly, ‘The rationale for this uniform treatment, of course, 3s that the laws of
the U'nited States apply with equal luree regardless of where the olfense occurs and
regardless of local sentiment or opinion.

Toe Junuary 2003, Avomey General Asheroft erdered faderal prosecutors in New Yotk 10
seek the death penalty for defendant Jaivo Zapata - even though the proscouters had
nevotiated un agreement inwhich Zapata wonld testify awainst others o a Colembn druy
ring in exchange for @ sentence of hic pmprisenment. One former proscentor, Yim Walden,
sad 1 was o temarksbly bad decision” that will Yhikely result in fower murders being
solved becausy fewer defendants will choose W coaperate.” Do vow hase any conceris
ahout the Attorpey General ordering local federal proscowtors o scek the death penalty in
cuses when such a decizion would elearly il their ability o nvestisne and prosecute

vinlent crnmes”

While 1 cannot cemment an the details of the Depariment’s deliberations in 3 specific
case, in my cxpericnce, we benefit greatly when criminal delendants accept
responsibility and agree te provide substantial assistance to the povernment by
hetping the government charge mure serious offenders, En Fact, infsrmation
provided by defendants has allowed us to go after some of the most serings eriminals
in the country, and has been eritical, for example, in most of vur prosecutions of the
leadership of criminal orzanizations. | have used cooperating withesses many times
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throughout my career, and T would eontinue to support their appropriate ase il
confirmed as Assistant Actorney General.

That being said, the mere fact that a defendant wants to cooperate with the
government does not automatically mean that the defendant deserves a lesser
sentence. For example, it may be inappropriate to eqter into a plea agreement with a
principal acter in 2 murder when there is alveady more than sufficient independent
evitdence to ohtain the necessary convictions. Similarly, althoegh a defendant
professes to “cooperale” with the povernment, it is soon evident that the defendant is
npt being fully truthful swith the government, and that his or her cooperation is
effectively useless.

it way recently reported that federal proseentors have filed to persuade the jury to impoase
the death penalty in 15 of the last 16 ials mowhseh they sought it During this
Administeation. only tive death sentences bove beentimpaosed in 34 fedveeal caputal trals.
Why do vou believe the Tustice Department 15 losimg so niany death penalty cases”?

As discussed in my previous answers, the Department is commitiec to the consistent
and fair application of the federal death penalty statutes without vegard to the
location of the sifense or the trial. The consistent and fair enforcement of federal
death penalty lavw may result in capital trials in non-death peaalty states before
jurics less receptive 1o capital punishment.

{ have not ohserved any dramatic change in the rate at which death sentences are
returned in authorized capital prosecutions. What has chaoged is the number of
authorized capital prosecutions going to triul. fn June 2001, the Department
arnended its interpal protocol 1o reguire that the prosccuting district ohtain the
appreval of the Attnrney General hefore entering into a plea a2greement climinating a
potential death sentence, just as the district is vequired to do to seek the death
penalty in the first instance. A decision to seek the death penalty should represent an
actual assessment that it is an appropriate sentence, Since the prospect of 2 capicsl
prosecution should not Be used 10 induce a plea, there is ne general presumption that
a lite sentence will substitule for a death sentence. Accordingly, withdrawal of the
notice of intent to seek e dexch penalty gengrilly requires a change in the
circumstuances Favoring capital prosceution, [n contrast, under the previously
applicable protocol, the prosecuting district cetained the discretion to enter into a
plea agrecment even after a decision had been reached to proceed with u capical
prosecution,
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Pleuse deseribe in full detol what rele, it any. vou had in developing or supportng the
cliunges to federal sentencing law contained 16 the so-called “Teency Amerdment” te the
AMBER Alert bill. Please state whether vouw woers mvolved n dratling the letter sent by
the Justice Departiment to Senator Hatelr on Apnl 40 2003, expresaing the Department’s
“strong support tar Congressman Feeney™s amendiment 10 the House version of S 1517

Although | became generslly aware that sentcucing legislativn of the sort reflected in
the Freney Amendment was uniter consideration shortly before its adoption, 1 did
not personally participate in its development. Nor did [ participate in drafting the
Department’s April 4, 2003 [etter to Senator Hatch,

The Feeney Amendment smposcs burdensome new recard-keeping and reportag
requirements o federal pudges, wnd reyuires the Sentencing Comniission o disclose
confidential court records o the Houge and Scoae Judicary Commiltess upon request. 1t
also requires the Attlomey General to establish what sume have called @ “jedicral
hlacklist,” by mlormiey Congress whenevsr wadntiict judee departs downward rom the
gwdelines. Chief Justice Rehogeis: hag enticizad these provisions us potentially
amennting “te an unwaranted and ill-eonsiderad effort to mionidate mdividual jedpes in
the performanee of thelr judicial dutics,” and cautioned that they should not be usad 10
“treteh upon judicial independence.” Do you agree with the Chiel Tustice 's coneerins
about these provisions? 1 vou are contirmed us bead of the Crimimal Division, what steps
will you take to protect the independenee of tederal judmes?

P agree with the Chief Justice that any effort to use the PROTECT Act reporting
provisions to “intimidate individual judges™ or to “trench upon judicial
independence™ wourld be wrong., Although Uam ot intimately familiar with these
provisions. [ do not belicve that they were intended to be used in that mauner cither
by the Department or by the Congress, but were intended to reinforee the principle
uf the original Seatencing Reform Act of 1984 that decisions to depart from the
Guidelines (either apward or downward) should be accompanied by a detailed
cxplanation of the court’s reasons, See 5. Rep. 98-473 at 1153 (% TThe judge is
required to state specific reasons for the sentence outside the guideline. Because
sentencing judges retain the Nexibility of sentencing vutside the guideline, it is
inevitable that some of the sentences . .. will appear to e too severe or too lenient.™)
As the Chief Justice stated in the speech thut you guote, *[tlhese can be no doubt that
collecting information ahout hiow the sentencing guidelines, including downward
departure, are applied in practice conld aid Congress in making decisions about
whether to legislate on these ivsues.™ {Remarks of the Chief Jostice, Federal Judges
Ass'n Board of Directors Meeting. May 5, 2003). if confirmed a5 Assistant Attoroey
CGeneral, [ would strive to eosure that the information the Depariment vhtains
puarsuant to the PROTECT Actis used (n inform the Department’s legitimate rele in
pulicy-mraking und recommending legislation te Congress, and not as a tool to police
the decisions of individual judges.

Lo
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On June 24, 2003 Judge Tehn S Marin Jr oo Bush T appoonee with a conserative recond
ot cruninal rssues, annotmesd tiat e was retining from the federal heneh hecause he “nu
longer wanes] to be part af our unjus: eriminal justice system.” He cited the Feenew
Amendmtent as “Congress’s most recent assuslt on judicta] independerce™ and “an effor
o intinudate judges.” Judge Martin wrote, “Every sentence imposad affects a human life
and, tn moest cases, the Bves ab several Innocent Bamily members whe saffer as a result of a
defendant’s incarceration. For a Judge w be teprived of the abibty to consider all of the
factors that go it formudating a just sentence is compietely a1 odds with the sentencing
philosopiy tal has been a hallmark of 1he Anerican system of justice ™ Do vou awree ar
disapree with Jwlee Martin's comuments” Do vou believe that the Foeney Amemdment
allows judees to consider all of the facters that go into formwlating a just sentenee?

I keow that Judge Marrin is a respected meniber of the federal bench in the
Southern District of New York and I regret his evident belief that the criminal justice
system is “unjust.”™ [ respectlully disagree with thai aspect of bis comments. |
believe that the Feeney Ameadment, along with the entire system of detecminate
federal sentencing that Congress implemented in the Sentencing Reform Act of 1984,
does allow judges to consider all of the Tactors that go into formolating a just
sentence, hut within the parameters set oit generatly by Congress and specifically by
the United States Sentencing Comnission. To quote the Chicl Justice™s recent
comments again, “Congress establishes the rules to be applied in sentencing . . . Jand]
[}ludges apply those rules te individual cases.™ [ agree with that principle,

For vears, civil nighits groups and sentencing experts have heen coneerned about the
substintial sentencing disparities that result from the different federal mandatory nunimuom
sentenees for cruck cocaine and powder cocaine rafticking offenses. For example, five
wears imprisomment is manduated for both (13 300 crams of powder cocame fworth alout
S40,000 vn the streeth and (23 5 grams of crack (wortt abaut S5001. Tecause Alrican
Aaericans comprise 54 percent af thoze convicted on crack cocaing chirees. bat only 31
percent of those convieted of powder cocuine charges, the Tow er threshold tor cruck
cocaine hus the effect of disproportionawely punishing Adtican-Amertcan detendants.

I March 2001 the Admirssteation announced that it will oppose any reduction in drug
sentences, Meluding those i s Bl introduced by Senator Sessions ind Scoator Hateh

The Administratton acknowiedges that actoal seatenees [or crack cocisine sre more than
frve titnes longur than sentences ter eglevalent amawts of powder cocainge, but arsued that
any reduction i penaltios woubd “send the wrong message’ andrugs, Do vou ageee that
any effort to lower drug sentences must be opposed hecanse o wiil “send the wrony
megsage™! It i the respomabbity of the govenment noroaly 1o "send the gt
wessage” on drugs, but alse ensure el justice tor il Americans? TH you are confirmed,
what steps will you take to adedress this pralslem?

The Department of Justice is committed o ensuring tiat the laws of the United
States are enforced in a just, non-discriminatory manner. I am aware thac federal
sentencing policy with respect to covaine powder and cocaine base {*crack™) has
been controversial, because a given quanlily of crack incurs the same mandatory
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minimurn sentence as a larger quantity of cocaine powder, and because many
defendants whase offenses involve erack are African-American.

It is my understanding that after extensive study and internal consultatior and
deliberation, including career prosceutors and agents, the Department determined
that current tederal penalties for cociaine offenses are appropriate and just, To the
extent that any change in the federal cocnine penalty levels may be warranted due to
perceived disparity, the Department believes the differential should be lessened by
increasing the relative penalties for pawder cocaine,

| am confirmed as Assistant Ateorney General, 1 would be apen 1o considering
different viewpoints, from within and ootside the Department, and I would welcome
additional infermation bearing on the important anid sometimes controversial issues
surrennding tederal sentencing, including the crack/powder issue





