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Senstor Russell D. Feingald

Questions for Christopher Wray, Nominee 1o be Assistant Attorpey Gegeral

1))

for the Criminal Division, L.5. Bepartment of Justice

July ¥, 2603

Please describe generally your rale in the PENTTBOM investigation,

including any involvement with the issue of detention and treatment of individuals

held on immigration vialations, their access to counsel and any other issuc

pertaning ta the PENTTBOM mvestigarion on which you were consulted ar on

which you waorked,

As Principal Assaciate Deputy Attorney General, and thus a member of
the senior management within the Justice Depurtoment, I have had
substanfial leadership and oversight responsibilities relating to all
criminal investigations and prosecutions, including the PENTTBOM
investigation. The PENTTROM investigation intg the 2ttacks of
September 11, 2001, and the preceding and ongoing activities of al-
Qaeda, constitates the largest and most broad-ranging cnminal
investigation ia .5 history, and has been our top priority. The
planning and toordination of this massive undertaking have reguired 2
correspondingly massive dedication of leadership time apd effort that
defies summarization or quaatification. Particulsrly io the immediate
aftermath of the atiacks, the senior Brepartment management - as well
as the thousands of dedicated lawyers, agents, and support staff within
the Department — warked virtuzlly arcund the clock undrer extzreme
pressure and in difficult conditions to organize and press forward with
tracking down the perpetrutors of these horrendous acrs, While
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apswers to these questions represent the best of my recollection, the
Intense context in which many of these events occurred necessarily
prevented careful commemoration.

Generally, with respect io the PENTTBOM investigation, my primary
role a5 Principal Associate Deputy Attorney General inveolved
consultation with reembers of the FBIL, Criminal Divizien, U.5.
Atterney's Offlces ond other components regarding particuiar criminal
tovestigations and prosecutions, [ alyo attended anid participated in
frequent briefings by the CIA apd FBI regarding specific threats.
Tmimigratinh matters, including policy ixsues regarding the detention of
iflegal atiens for immigration violations, were not part of my porifolie.
Nor did I work with INS offlcials on detention issues or serve ag a part
of the “SIDC. WoarKking Grouzp™ described in the Inspector Generai's
repott.

The recent repart by the Justice Department’s Inspector General on the

detention of immigrants during the mvestgauon of 971§ recounts several

eqchanges between you and Kathy Hawl Sawyer, then Directar of the Bureau of

Prisons:

Hawk Sawyer .. . tald the OIG that she had conversations with David
Lanfman and Christopher Wray from the Ofilue of the Deputy Attomey
General, in which she was told to “not be in a hurny” 1o provide the
Septamber 1] detainees with agcess ko commuprications - including legal
and social calls or visits - as fong ag the BOP remained within the
reasonable bounds of its tawful discretion. Hawk Sawyer emphasized that
Department afficials never imstructed her o violate BOP palicies, but rather
to take the policies to their legal limit in order 1o give officials investigating

the detainees lime 10 “'do their job.”

dang
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... Wray stated that when he contacted Huwk Sawyer about some specific
criminal inmates cohnected to terrorism who were already in BOP custody
at the time of the September 11 attacks, he discussed having these mmates
placed sndes the most ssoure conditions possible, He stated that while he
does not recall giving any specific instructions, he stated thar the “spiriy” of
his camments was that the BOP should, within the bounds of the law, push
as far toward security as they could  (Inspector Genecal's report at 112-13.)

{a)  Inyour July 7. 2003 response to questions from Senator Leahy, you state
that “the only conversations [ recall having with Ms. Hawk Sawyer concernad
individuals afready convicted of 1ermorist effenses.” Please describe each
copversation yau had with Ms. Hawi Sawyer concermng convicred terrorists or
mdividuals held on cominal or immigration charpes in conncetion with the
PENTTBOM investigation, inciuding apprax:mate dates on which the
conversations took place and whether other individuals participated i those

commupications.

The only canversations I reeall having with Ms. Hawk Sawyer
concerned individuals who had already been convicted of terrorist
offenses as of September 11, 2001. | do pot recall kaviag any
conversativas with her regarding individuals detained on immigration
vialations, or even regarding individuals detaioed (but not yet
canvicted) on criminal charges, As | recall, we discussed generally
secutity concerns relating 1o convicted individuals already in BOP
costedy on September 11" and the importance of prioritizing security
regarding thase individuals, within the bounds of the law and BOP's
own policies. Most of our discussions focused on specific inmates
{already convicted; not detaineesy, although | believe we briefly
discussed the convicted terrorists as a proup as well. To the best of my
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recollection, our conversations occurred in the September 2001-
December 2401 timeframe. [ do hot recall anyone elve participating ix
the conversations [ had with Ms. Hawk Sawyer.

by In the course of these conversations with Ms. Hawk Sawver, did you make
any statcrnerts that would have clanfied that your mstrections pertained to
convicied terronsts enty, not to the individuals derained after September 117

I do not recali ihe precise words of the conversations T kad with Ms.
Hawk Sawyer, although T do belleve it was clear from both the context
and language of our conversations that we were discussing previously
convicted terrorists only.

(e} Approximaicly how many times did you provide instructions or advice, to
s, Hawk Sawyer or other officials with the Burcau of Prisons, with respect 10
criminal defepdants detained in the course af the PENTTBOM investigation?

[ do net recalt providing any instractions or advice to Ms. Hawk
Suwyer or other BOP sificials regarding crispinal defendants detained
in the course of the PENTTBOM investipation, As [ mentioned above,
I only recal] discussing previously convicted defendants who were
already i BOP custody as of September 11, 2001.

{c}  Approximately how many times did you provide instmetions or advice, 10
Ms. Hawk Sawyer or other officials within the Justice Department ar its
components, with respect 1o aliens detained on lmigration churges in the coutse
of the PENTTBOM investigation?

Fnog
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Departmeni stficial concerming the detention of altens on imnmigration vielations in

¥ do not recall providing instructions or advice (o Ms. Hawk Sawyer ar
other Justice Depariment officials regarding aliens detained on

immigration violations in the course of the PENTTBOM investigation.

Please descnbe each conversation you had with any other Justice

cannggtian with the PENTTBOM investigation. Please specify when cach

conversalion teok place, what prompted it, and to whom you spake.

(e}

Over the ronghiy 22 months that have elapsed since September 11™, 1
have had countless conversations with officials in the FBI, Criminal
Diviston, UL.5. Attorpey's Otfices, and ather components regarding
specilic, individual PFENTTBOM -reiated criminal defendants, targets,
subjects, ond witneyses, many of whom were detained on immigration
vinlalions. Likewise, in the course of threat briefings from intelligence
and law enfarcement officials, ] have discussed individoal subyects of
terrorismn investigations, many of whom were detained an immigration
vislations.

Nid you make any effort 1a distinguish among vonvicted terrorists, cviminat

defendants and immigration detainees m your instruclions to other BOP officials?

ify

[ do not recall the precise words of the conversations | had with BOP
officials, althouph | da believe It was clear from beth the context and
lasguage of our conversations that we were discussing convicted
terrorists anly.

Other than discussing vour instruckions 1@ Ms. Hawk Sawyer with the

Inspectoe General, did you inform ov advise other Jushce officials about your

Ln
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conversations with Ms. Hawk Sawyer and your instroctions to her? [f yes, whom
did you inform, when did you inform them and what did you say?

I do act recall whom, if anyone, at the Department of Justice 1
infnrmed aboutl my conversations with Ms. Huwk Sawyer at the time of
those conversations or ie the approximately yeac-and-g-half between
that time and my interview by the Otfice of Tnspector General. Sioce
the pablication of the lnspectur General's repart, | have described
what I recall about thase conversations to & number of calleagiies at the
Department, particularly in preparation for my cenfirmation hesring.

(g)  Please describe any cunversations vou had with Assistant Attorney General
Michael Chertoff or lus staff regarding the detenation of criminals or immigration
violators in connection with the PENTTBOM investiyation,

Qver the ronghly 22 months since September 11™, 1 have had courtless
conversativns with Assistant Attorpney General Michaei Chertaff and
other Criminzl Division personne! regarding specific, individyal
PENTTBOM-related eriminal defendants, targets, subjects, and
witnesses, many of whom were detalned on criminal charges ar
immigration viclations. As T mentioned at the outset, it would be
iteipossible for me to describe specific conversations in any detail.

3y (a) As concerns abont the conditions of detantion of September 11 detainees
were raised by vanous public intercst groups, the news media, and public officials,
ncluding a letter on Qotober 31, 2007 from mysel! and several other Members of
Corgress and during the course of Senate Judiciary Commutiee heanogs op November 28,
December 4, and Decernber 6, 2001, what sieps, if any, did vou take 1o ensure thag
immigeation defatness wers nat subject 1o unduly narsh conditions or deprived of access

to counse!?
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While fighting the threat of tecrorism is a paramount concerp for the
Department of Justice, that battle must, of course, be waged within the
letter and the spirit of both the Constitutior and our federal laws. Asa
former defense attorney, I have listened seriously to concerns about the
treatment of immigration detainees, and remained alert to any
potential abridgement of the constitetional rights of those affected by
our efforis. Il confirmed as Assistant Attorney General for the
Criminal Division, { will continue (o take such concernas seriously, apd
remain vigilant far any constitutional issees ralsed by the vitally
important rale criminal low enforcement continues to play in the war

op terrorism.

As ¢aplained above, I do not recall discussing immigration detainees, or
their conditicns of canfinement or access to counsel with BOP officials.
Numerous other officialy throughoot the Separtment focused on
immigration isswes. I note, however, that the Inspector General’s
report indicates that Director Savwyer “emphasized that Department
officials sever instructed her to violated BOP policics, but rather to
take the policies to their legal limit in order to give officials
investigating the detaioces time to ‘de their job."™ {p.113 {emphases
added}].

(oY Pleasc explain what rale, i any, you played in preparing Mr. Chentoff for

his appesarance before the Sepate Judiciary Commites on November 28, 2001, or
in helping Assistant Aftomey General Viel Digh prepare for bis testimony befors
the Cammittes on Decerber 4, 2001, o helping the Avomey {Feneral prepare
tor hus appearance betore the Commaties on December . 2001,

1 do not recall participating in Assistant Attoreey General Viet Diak's
preparation for his December 4, 2001 appearance before the Senate
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Judiciary Committee, nor in the Attorney General's preparatlon for his
December 6, 2001 appearance. I recall being invited to participate in
preparing Assistant Attorney General Michael Chertefl for his
November 28, 2001 appearance, but [ believe that time constralnts
ultimately intcrfered with my doing so.

{3)  The Jushce Departmient has said it will inform the Inspector General on July 11
which of the recomemendations @ the tnspactor Geperal’s coport ot is adepting. It
confirmed, what micasures, other than those suggested by the Inspector General’s report,
would vou support 1o ensure that fulue invesngations are fan und effectve?

The Department generally, and [ personally, Jearned a tresiendous amoont
from the experience of responding to the hovrific attacks en September 11,
2001, as well as from the critiques of that response by Members of Congress,
the Inspector General, and athers, If confirmed, I would apply that
experience to cur response to any future attacks -- attacks which we strive
daily 16 prevent. ¥We must plan for our general response while petaining the
flexibility, within the beunds of the law, to craft sur specific response based
an the circumstances actoally presented, In general, | believe we have
learned threc basic lessnns in dealiog with the issues prescnted in the
Tospector General’s report:

(8] We need ta devale more resources, if they are available, to completing
the investigations on and “clearing™ illegal aliens who are in custody
based on their petential terrorism ties. Since %711, with the help of the
Cangress, the Federal Government — and the Justice Department and
FBI in particular — have made great strides to expand available
counterterrorism resonrcey, particulariy the number of specially
trained apents, apalysts, and attorneys.
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{23 We peed 1o improve coordination emong law enforcement, intelligence,
and immigration agencies io improve informatjon-sharing and avoid
delays due to administrative issnes. The USA FATRIOT Act and other
post-9/11 measures have greatly improved our abilitles ia this ares, and
if confirmed, I will continoe to work with my colleagues in law
entorcement, intelligence, and homeland security to improve ozr
forma! and informal means of coordinatinn.

{3} W need to gnsure that detainees are treased fairly and appropriately.
Ahuse of detainees i upaceepizble, and this fack shauld ulways be

P in resp

ding te future cvents.

The Drepartment is preparing a written response to the lnspector General's
recommendations. 1f confirneed, I would study those recomimendations
further to address the extent to which they address the three bagic areas
puttined ahove and whether additional measures can and shouid be put in
place, recognizing gain thatl we do not want ta implement policies that would
prevent us from responding elfectively and immediately to the varied sature
of the threats we face.

What involvement, f any, did you have in the deciston to seek derual of bond in all

cases involving September 11 detsiness! Were you consuited at any point about this

decision? it 5o, what was your view” When did you finit become aware of the “'no bond™

policy?

1 do not recell participating in any policy decision to seek the detention of all
illegal alicns apprehended during the PENTTHBOM investigation. I way
aware of uumerous specific instances in which an illegat alien was detained in
the vourse of that investigation, but § dv oot recail any such across-the-hoard
policy apart fram reading of itie the Inspector General’s report.

Dot
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What ipvalvermnent, if any, did you have in the decision to delay removal af

detmness with final removal orders and voluntary deparure agreemenis? Were yau

consulted st any point about tus decision? [f 5o, what was vaur view? When did you

first becoms aware of this policy?

(6]

T do not recall participating in any policy decision to delay the removal of
illegal aliens detained subject to Anal removal orders and voluntary depariure
agreements. [ was aware of specific instances in which an illegal alien's
removal was delayed uniil appropriate law enforcement and intelligeace
investigation had been completed, but L do not recall any such across-the-
board pelicy apart from reading of it in the [nspectar General’s report.

On June 23, 2003, Al Salch Kahlah al-Marzi, o Qatart national indieted for eredit

card fraud and malung false staiements, was destgrated an enemy combatant and

ransferred to the contrel of the Department of Defense,

{a%  What involvement, if any, did you have in the deeision to classify al-Marri

as an enemy combatant?

The decision to designate semeone as an enemy cumbatant is not a decisian
made by the Department of Justice. A3 a member of the Department of
Justice’s senior leadership, however, 1 was inveived in reviewing the issues
presented by the al-Viasri matter and providing legal advice oo these issues to
the decisionmakers.

{b}  Atany point, were you consulted by other Justice Department or Defensc
Department employees about the decision, or asked to provide them with

mtormarion regarding al-Mari or the ssue of eneiny combatants generally?

Ton
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As 1 mentioned above, | way involved ir reviewiag the issues presented by the
al-Marri matter and providing my legal advice on thase issues (o the
decisionmakers. Again, however, the decision to designate someone as an

enemy combatant Is not made by the Department of Justice.

{c]  When did you first hecome aware thut there was a possihility that al-Mami

might be classified as an eneiny combatant, or that he had been so classified?

{7

As purt of our informalion-shariag activities and a5 we continuaily evaluate
how biest tu protect national security, Justice Trepartment officiais periadicatly
discuss {both internally and with ather agencics) persons who have terrorist
connections. Some such person may yuslify as enemy combatants. I am
sometimes involved ir thuse discussions. AS information was developed aver
titne regarding uf-Murri’s cnnnections with terrorist activity and, ia
particular, with other al-Queds eperatives, he became a sshject af these
discussions. 1learned of the President’s formal determinatinn tu transfer ai-
Marri to the contrel of the Defense Department as an enemy combatant just

after that determination was made on June 23,

On Jung 25, 2003, the New ¥ork Times cited “sdininstration officials™ us saying

that the decision to classity ai-Marri as an enemy combatant “was intended in part to ty

to cutl more informuation from hine” The article contirued, “By declaring Mr. 1l-Marri on

cnemy combatant, the adiminisiration also sends 4 message (o other terrorist suspects naw

in the crimimal system apout what eculd happen it they do not cooperate with

investigators, officials said.” A sentor F.B.). official reponedly saut of other terronsm

suspects, "I | were in their shoes, |'d take g message from this”

{a) I these reporis are accurate, A clear messege is being sent to defendants in
terronsim-related cases: unless the defendant fully cooperates with investigators,

relinquishing his or her Fifth Amendment nght not to disclose potentially

il
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ineriminating information, he or she may face unprisenment for life without trial,
without access to an attorney. and withant zommunication with the cutside wotld.
This seems 1o undenmine fundemental constitutional rights, inciuding the right to a
jury trial  Even if the Justice Department does not explicitly use the threat of
enemy combaiant classification fo cogrce cooperahion, the possibility of “switching
tracks” will give all temroriam defendants, puilty or innocent, reason to believe that
msisting on ther mght to a jury mal could lend 1o a loss of theic constitutional

rights as criminal defendents. Daoes this cesult concen you?

As the Attorney Generai has said, rach case is reviewed on an engoing basis to
determine how best to protect the American peopie from additionat terrerist
attacks, which is aur top priority. Prosccuting terrorists in the critnina)
system, and detalning them as enemy combztants, are different legal
processes with different advyntages and disadvantages, which mey chapge in
relation to 4 particular terrorist over time, particularly as new Information is
developed. Within the criminal justice system, some [errorists may net
cooperate and may go to trial on criminal charges (e.g.. the recent Detroit
convictions), othecs may cooperzte and plead gojlty ta criminal charges (e.g.,
Iyman Fatis); the President may determine that athers shall be held as sremy
combatanis withaut ever being charged criminally (¢.g., Jose Fadilla); and
that others may be charged criminally and later trapsierred to be beld 25
eneémy combatants (e.g., al-Marri).

{ am confident that we would have prevailed with sur criminal charges
against al-Marri and ultimately would have nbtaiped a conviction und
suhstantial sentence. However, bosed in part on recently obtained intelligence
from ather detajned 8l-Queda operatives, on June 33, 2003, the President
determined that al-Marri is 2n encmy combatant and should be transferred to
the contral of the Department of Defense. This action was determined to
provide the best way to protect natinnsl security by taking an al-Qacda
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operative aut af action untit the end of the war against al-Qaeda, and alsa to
provide the best opportunity for gathering intelligence against the enemy. 1
Tully support that result.

(b} As a former prosecutor, you have seen thal the plea bargaining process
gives defendents an enommaus incentive jo conperate with invest:gators, and can
lead defendants to produce valuable information that maght othevwise not have
been obtzined. Cooperation by lerror suspeets can be vital to the prevention of
future terrorist attacks. Now that al-Marrt hus been classified as an enemy
combatant, and faces indefinite detention without charge, however, what incentive

exjsts for hiin to cooperate with investigatars?

Both as a termer prosecutar and as a former defense attorney, | do indeed
believe that the plea bargaining process in the criminat system provides
powerful incentives to defendants to picad guilty and to provide valuable
informaticn, and we have seen that belief borne out ip a cumber of terrorism
tases both before and after /11, Plca bargaining is not, however, the anly
measns by which we obtain valuabie intelligence from terrorists. Just as
skillful agents often wbtain critical information through interrogation of
criminal suspects even before arrest, questigning of enemy combatants can be
very cffective in ohtaining intelligence to prevent future attacks. In addition,
as 3 nan-[7.8. citizen, al-Marri is potentially eligible for trial by military
commission onder the President’'s November 2001 Military Order.





