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Senator Patrick J. Leahy
Questions for the Record for Karcen Tandy

You were invoived in negotiations over the Civil Assct Forfeiture Reform Act
of 2000 ("CAFRA") on behalf of the Justice Department. We reached
agreement on a carciully halanced bifl that granted the government new
forfeitare powers in exchange for procedural yeforms. The bill passed
unanimously in both the House and Scnate.

I am concerred that DO is secking to nibble away at CAFRA's procedural
reforms through legistation (some of which was proposed for inclusion in the
PATRIOT Act, but rejected by Congress) and through proposed
amendments to the Supplemental Rules. 1 refer specifically to proposed
Supplemental Rule G, which would create a speciul sct of procedural rules
for civil forfeiture cases, I appears that maoy of the provisions ia proposed
Supplemental Rule GG are in conflict with either the letter or the spirit of the
CAFRA reforms. Indeed, some of the provisions were specifically rejected by
Congress during the CAFRA negotintions three years ago. (A) Please
describe vour role, il any, in develeping preposed Supplemental Rule G,

{B) Having struck a balanced deal only three years ago in CAFRA, do you
thirk it is appropriate lor the governmeat to try to roll back the procedural
reforms it apreed to while keeping the expanded powers it obtained?

[ was imvolved with the eriginal CAFRA legislation, a carefully crafied
compromise, which [ support. Howevet, I have no personal knowlcdge of the
proposced additrans to the Supplemental Rules for Certain Admiralty and Maritime
Claims, and have neither seen nor participated in the draling of the proposal.

[ believe government should support the rights of its citizens, while
protecting them from cruminal activity. IFconfimed, [ assure you that, as DEA
Adrrinistrator, 1 would do nething that would undercut the subsiantive and
procedurat protgctions contained in CAFRA.
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Senator Patrick J. Leahy
Questions for the Record for Karen Tandy

Many of the proposed Rule G changes appear designed to give the
goverament an unfair advaetage over the claimant. For example, why
should the goverament be permitted to challenge claimant's standing "at any
timne before trial” (section (7)(b)) while the claimant waives any jurisdictional
challenge sbe [ails to raise in her answer (section (5){b}}? How wounld you
defend thase two proposals, which apply strict waiver rules to claimants -
who often appear pre se — but not to the guvernment?

Although 1 am not familiar wih the detmils of Supplemental Rule G, |
belicve we must be vigilant in protecting the individual nghis of all Amenicans
while enforcing the [aw against ciminals. [ continue to suppon the CAFRA
legislation,

I am also concerned abaut DOJ's proposal to vestrict who has standing to
contest a civil forfeiture case. Proposed Rule G{3){a}i)}(B) would discard
what we agreed to in CAFRA (sce 18 1/.5.C. 983(d)(6}) and substitute a new,
cramped definition of standing - sne never embraced by Congress or the
courts. Please explain what justifies these proposed changes to the law of
standing.

1 am not familiar with the details of Supplemental Rule G, However, 1
believe we must be vigilant in protecting the individual rights of all Amencans,
while enforcing the law agatnst criminals. [ continue to support the CAFRA
legislation.

In 18 USC 983{N{1)(A), CAFRA provides that a person with a possessory
interest in the seized property may scek its release on hardship grounds. Yet,
POJ's proposed standing rule would exclude persons with 2 mere possessory
interest in the property from contesting the forfeitere. 1do not sce how that
can be reconciled with section 983(f), 1s DOJ asking an appointed committee
of jurists to overrule CAFRA in that respect?

I am not Tarniliar with the detaits of Supplemental Rule G, However. |
believe we must be vigilant in protecting the individual rights of all Amencans,
while enfore:ng the law against erimiinals. 1 continue to support the CAFRA
legislation.
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Senator Patrick J. Leahy
Questinns for the Record for Karen Tandy

CAFRA also has an important attorney fee provision, codified at 28 U.S.C.
2465(b)(1), which states that if the claimant “substantially prevails,” the
United States shall be liable for “rezsonable attorney fees and other litigation
costs reascnably incurred by the claimant.” DOJ has tzken the position in
iitigation that *reasonable aitorney fees" should be limited to the fees that
would have been awarded under the Eqnal Access to Justice Act. Is that
what you think we meant by “reasonable 2ttoreey fees"?

CAFRA makes the prevailing party in a civil forfeiture case eligible for
“reasonable attomeys fees,” but 1t did not define that term. In coniinai forfeiture
cases, the prevailing party 1s eligible for attormeys fees under the Fgual Access to
Justice Act. In the absenrce of any definition of “reasonable attorneys fees™ in the
civil statute, it makes sense to apply the anslogous law and use the fee schedule in
the Equal Access to Justice Act as Lthe measure of the attorney fee award.

‘What would you do as Administrator of the DEA to make sure that
misconduct complaings are properly investigated by the DEA and that
appropriate disciplinary actien is taken in cases where misconduct is found?

The IIEA has rigorous and effective procedures in place o insure (hat
misconduct complatnts are fully investigated and that approprate discipiine is
imposed wrere misconduct is found. 1 expecl to maintain those procedures and
enhance them whenever improvemenls are shown to be needed. ! can assure you
that [ we!ll understand that the DEA holds a public trust. If confimmed, 1 will make
honoring that trust & op prionty. [ owe no less, not just to the citizens of our
country, but to the thousands of men and women who serve the DEA and our
nation with inteprity, henar, and distinction.
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Senator Patrick Leaby
Questions for the Record for Karen Tandy

My state has experienced an extraordinary increase in the incidence of heroin abuse,
and of heroin-related crime. Hercin use has doubled over the last five years, and the
average age of a hevain user in Vermont dropped from 27 to 17 during the 19905,
There were 33 overdose deaths in Vermont in 2002, many from beroin, and 47 in 2001.
A nomber of my constitucnts have lost family members and fricnds who succumbed o
addiction to hersin or other drugs, and 1 repeatedly hear from my constituents how
hersin abuse is damaging the state and their lives, Law enforcement agencies in
Yermont are performing valiantly in hattling this wave, but they cannot do it alone, 1
know thal the New England High Intensity Drug Trafficking Area (HIDTA) has
provided invaluable assistance to the Vermont State Police in its efforts to prevent
drugs Irom coming across the Canadian border and addressing the heroin problem
within the state.

{-A) B you support increasing funding for HIDTAs, and for the New England HIDTA
in particular, to epmbat this growing problem?

T ully support funding of all High Intensity Dreug Traflicking Area (HIDTAY
clements. including the New Fngland BIDTA. withtn the parameters of the President’s
Budget. The HIDTA concept is a proven law enforcement woul, and an important atly to the
DEA's Burhington, Vermont Resident Office (BRO) which operiates in the New England
Ficld Ivision.

{B) In additinn to the problem of domestic hercin abuse, Vermont and other states
along the Canadian border have scen an increase in trafficking. Recently, smugglers
attempted to drop 250 pounds of marijuana in Vermont from a helicopter that had
crossed inte LS. territery. What assistarce can the DEA provide to improve our
efforts te prevent cross-horder trafficking?

It is mv understanding that there is a HIDTA Task Foree group in the BRO, which is
responsible for and participates in operations conducted at the United States/Canadian
border. This amagement allows DEA agents 1o be pre-posiioned and ready 1o deploy inan
etfort 1o respond 1o the inerdiction and seizure of illicit controlled substances that anise from
border operations. Additionaliv, DEA agents are capable of furthering thuse seizures by
eonducting appropriate fallow-up investigations to fully identify, prosecute and dismantle
the drug trafficking organizations {DT0s) involved.

If confirmed as Administraior, T can assure you that DEA will also continue its
extremely ¢lose working relationship with the Royal Canadian Mounted Palice {RUMPY
with whom it has copducted numerous joint investigations coordinated through DEAs
Outawa Country Office,
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Senator Patrick Lexhy
Questions for the Recnrd Karen Tandy

1 cuntinue to be concerned about the DEA's actions in states that have
chosen tu legalize marijuana for medicinal purposes. This is an issue )
spoke to Asa Hutchinson about on numereus oceasions, inciuding at his
confirmation hearing. It has been my view that although the Supreme
Caourt has stated clearly that the Federal government has the right to
enforce the Federal prohibition on marijuana in these stales, it woold be a
wise exercise of discretion and resources for the DEA to focus its attention
elsewhere. The apparent decision of the DEA and the Justice Department
not to fdlow this advice kas led to serions condliet between the Federal
government and state and local governments. particubarly in Califormia. In
San Jose, for example, Police Chief William Lansdowne pulled his officers
from a joint task force with the DEA because he believed resources that
should have been used to fight methamphetamine were being diverted to
police medical marijuana users, In addition to San Jose, other Californiz
cities have directed their police to discontinue cooperating with the DEA, in
whole or in part.

(A) As head of the DEA, how will vou take the apposition of local faw
enforcement into account as you decide where to focus DEA resources?

! have been advised that, despite the marijuana legalization issue in the
State of California, DI2A continues 1o enjoy an excellent and preductive working
retationship with the Burcau of Nareolics Enforcement (BNT ) and the majority of
the local law enforcement agencies in Calitornia, If confirmed as DEA
Administrator, I would be mindivl of the need to maintain effective, cooperative
working relationships with our state and local counterpans, and strive 1o continue
to wotk closely with them in all types of investigations, including those imvolving
rarijuanz.

{B) Where will cracking down on medical marijuana fall on the DEA’s
priority list if vou are confirmed?

Marijuana is the most abused drug in the United States, More voung
people are now in treatment for marijuana dependency than for aleohol or for all
other illegal drugs combined.” Marijuana use alsa presents a danger to others
hevand the users themselves. A roadside stady of reckless drivers who were not
impaired by alcoho! showed that 45% tested positive for marijuana’ Asa
schedule TControlled Substanee under the Controlled Substance Act, marijuana
has no currently accepted medical use in trearment in the United States, and

' Departmuent of Health and Human Services, Substance Ahuse and Metal Health Services Adminisiration,
Treatment Epivode Data Set, 2001,
tan Brookodt, ot al . New Ernpdaed Sournae! of Medicine, 331518322, 1964,
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cann be used outside of FDA upproved. DEA-registered research. Thus. there i
no basis under federal law o distinguish "medical” martjuana tratfickers from
martjuana traffickers in general. 1f confimied as Adminstrator, § would insure
that DEA s committed to enforcing the federal drug lows of our nation regurdless
ol the drup in question or the location of the vialation.





