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I BIOGRAPHICAL INFORMATION {PUBLIC}

Full name {include any former rames used.”

Farl Leroy Yeakel Tee Yeakels.

Address: List current place of residence and office addressies).
Residence Avsin, Tesas

Otfice: Tesas Court of Appeatss Third iz
Price Danicl St Buildiy
20 Wttt Sireet., Renei 101
Austin, Texas 78T

Date and place of birth
Apl LR TS Ollahoma Cin . OR Libama ERA

Marital Status {include maiden name of wife, ar husband's name). List spouse’s
occupation, employer’s name and business addrass{es)

Marrted - Anne Panbay Riguelms ¢ Yeakeld Executinoe Plirecior, Texas Bar Foundation, 1414
Colorde Streer, Room @03 Austing Texas 78701

Education: List each college and law school you have attended, including dales
of attendance, degrees received, and dates degrees were granted.

University af Virzinid School of Taw

Jung 1994 o Mo 2001

Received Master of Laws in the Judicial Process
May b 20400

Linversity of Texas School of Law
September 966 o May 1969
Reccived Doctor o Jurispridence
May 311964,

University of Texas af Austin
Seplernber 1963 (o August 1966
Received Bachelor of Ants
August 27, 1966,
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Employment Record: List {by year] ail business or professional corperations,
companies, firms. of other enterprises, partnerships, institutions and
orgarmzations. nonpiofit or otherwise. includmng firms, with which you were
connected as an officer, director, pariner, sropnetcr. of empioyee since
graduation from college

Emnlovment:

PO - Prosent

Sustive. Tosds Uelr ol vpeeding Jrind Hein
Price [himel W Buildice

2O Cal T Street, Room |1

Austin Tesas 7870

L.

Uit st Teman Gt o Appoads, Thyrd Thatmnes
Prive Dunied S Biding

200 West THh Street, Room 10H

Austin. Lexas TR7G:

(R P

Sharcholder-Attomey, Clark, Thomos & Winters, a Professicnul Corporation
20U Wkt fri Sreet

Austin, Texas TRTO]:

JORS - 1940:

Partner/ Attomey, Giles & Youket
T200 North MePue

Awsiin, Texas TR

1982 - 1985:

Sharehoider- Anomey, Stubbeman, MeBae, Sealv. Laughlin & Browder, P.C.
221 Woest 6th Sirews

Austin, Texas TRTOL;

1974 - 1982,

Partner: Atlomey. Kamimerman, Yeakel & (serstreet
271 West 6th Streer, Suie 1420

Awstin. Texas 78700

19649 — 1974
Associate Attomey and Law Clerk. Mitchell. Chibert & Mt ean

2
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1A Nestzaie Building
Adstin, Texay T870E

1967 - 1970:
Olticer Candidate & Ciicer, Umied Sties Marae Corps:

tanT - 96K,
Real Estate Salesman, Y000 Willamson Reab FEstate.

Tobh - g
Can Fxaminer, Inreman ovenie Somvive.

Foan! servive:

Do - 2003

Peeadurs-Theet Raetam ot gstie Vo

N - raent,

Trostee, Aarun Redars ol

204 - Present:

President | 2005 - Proseais N ice Prosidenti 2000 - 20075 Ausin Chapier, The Foefish-
Speaking s

19403 - Present:

Trustee (1990 = Presentl, Vice President 12000 - Presents, & Member of xecuine
Committee 1997 Present), | heodore Roosevell Association;

1994 - 199t
Director, Rotary Club ol Austing Texas;

1971 - Approx. 198
Directur, Baten lncarporated:

Approx. 1970 - Approx. 1973
Direcior, Jifty Franks, [ncorporated.

Military Service. Have you had any military service? |f so, give particulars.
including the dates. branch of service. rank or rate. serial number and lype of
discharge received.

Yes: United States Marine Corps. November 22,1967 to October 22,1970 Lanee Corporal

-
k)



778

& Ofticer Camlidate =7304732 USMOR: 24 Licuienury & 1st Lienierene =60107870)
LSMICK Thonorable Discharge

Honors and Awards: List any scholarships, fellowships, honorary degrees, and
1onarary society memberships that you betieve wouid be of interest to the
Committee

None,

Jar Assgciations: List ali bar asscciations. legai or judicial-related comm:ttees ar
sonferences of which you are or have been a member and give the llles and
dates of any offices which you have held In such groups

Lo American Bar Association:
4 Fellow, Amencan Bar Foundaian:
Ameriven Law [nstiute,
Vosas Cumuamission o Daitors Suae Lass ovrpeiied B Gosener Perry, 2000
Natinn £
American Judicature Societs:
oo Roebert s Caivers Tnm Americns Tios ot Courn
Toospate Bar of Texas:
a Sustaining Lite Fellow, Tesas Bar Foundarion;
b emter, Cedleae ol the S Bar or Toses:
o Sunset At Commutiee ¢ £979);
d. Chairman, Subcommittce. Pistrict ¥ Commitice on Admissions (1977985}
B Travis County Bar Asseciaiion:
a. [irector (1976-19781;
b, Member, Judicial Screening Committee (1989-1991 )
9, Texas Young Lawvers Association | [969-1980
a State Divector, 1Hstrict 29 (1978-1979);
b Chairman, Legistanve Committee (1976-1978%
c. Chaimtan, Lacal Alfhates Comnutee (T978-1979%
¢ Member, vanious other comminees:
Austin Young Lawyers Associatton (19691980
e Prosidem (19771978,
b, Vice-President {1970-19771
¢, Seerctary-Treasurer (1975-1976);
11, Austn Chapter, Federdl Bar Association:
A Frosident (1997-199%%
b President-Elect 1996-194971;
o Vice-President (1995-1990),
d. Secretary (1904-1993);
e Delepawe o Mational Council {1997
. Bar Association for the Fitth Federal Cirouit (approx. 1990-1998);
. Texas Association of Defense Counsel {upprox. 1987-1904),
3

aplererce of T mmmissioners e D oeimey sk Tuwe,

A ea 1 d

10.

=

los P2
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Cther Memberships List all organizations to which you belorg that are active in
lobbying before public bodies  Please list al! other organizations to which you
belong.

Lam nor a miember of any argarization which lebhics public bodies, aithough the courts
appeir an fropt of the Texas Legislature frem time o time on budger matiers, 1he National
Conference of Cemmissivners on Unitom State Linws sends members 1 state bezislaneres to
be resource witnesses on upilorm acts it has recommended. The American Law Instituie
daes the <ume.

Eiher ereanications tewhich L heiong:

1. Rotury Club af Austin,

20 Theodore Rovseveli Assnciation, Cvater Ban, Sow York:

S0 Leadership Austin Association;

40 Travis County Cround Jury Ssociation,

SoAusn Chapter. The Frelish-speaking Unton,

fAusun L awsers Chaprer, The Fedenlist Sacien

The Suns ur'the Repubtic of Tesas:

B Looghor Foundation Advison Council, Tmiveraty of Fexas at Austing
W Chaneellor's Councit, niversity of Tesas ar Austn,

Court Admission: List all courts in which you have been admitted ta practice,
with dates of admission and lapses if any such memberships -apsed. Please
explain the reason for any lapse of membership. Give the same information for
administrative bodies which require special admission te praclice.

1. State Bar of Texas: September 15, 1964

2. The Supreme Court ot the United States: November 3, 14973,

3. The Uinited Sutes Court af Appeals for the Fifth Circui: January 24, 1972;

4. The United States Court of Appeals for the Ninth Creuit: April 25, [988;

3. The United States Court of Appeals for the Eleventh Circuit: October 13, 1981

. The Temporary Ernergency Court of Appeals, December 18, 1978:

7. The United States Distric: Count tor the Western Pistrict of Texas. October 29, 1970
%, The United States Ihstrici Cournt for the Northern Distriet of Tesas: November 16, 19740

9. The binited States Distrier Court Jor the Southern District ol Vexas: January 30, 1974,
0. The Enited States District Court for the Eastern District of Texas: July 6, 1979

L1, The United States Distdet Court for the Western District ot Lomsiany: August B, 1977,
L2, The United States District Court for the Western District of Oklithoma. August 1, 197%;
13, The United Swates District Court for the Eastern District of Wisconsin: May 21, 1980:
14, The United Siates District Court for the Southern District of Alubama: June 9, 1987,
15, The United States Tux Court: April 28, 1997

d
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13.

14.
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Published Writings: List the tittes, publishers, and dates of books, articles,
reports. of other published material you have written or edited. Please supply
one copy of all published material not readily available to the Cornmittee. Also.
please supply a copy of all speeches by you on1ssues involving constitutional
law or legal paiicy  |f there were press repans about the speech, and they are
readily available to you. please supply them.

Lew Yeukel & Dane Mekaughar, Sovereint imoniry in STaTE BaroF TEX I 2THANNLAL
ACANCED ADMNISTRA TVE Law UOURS I 120001

ey Diredin fmpntenerers ? The Texas Sovereren bemunity Doctrine os Applicd o Breach of
Contraet - Whore B 10 Mo Dt lodasr Do

Lriversity ab ¥irgimia Schonl of | aw (2480

Iaft G 1 T hesdz sahmitted o

Addresses o numerons civic elubs fstich as Rotare, Lions, Kisanisomd Sertoma. peliicad
clubs and oreanizatons, Bar association s o Bmms, ard schoels on the Texas cnurt <y stem
nooeneral and the appellate proces<chotlin senera! and wath speeifie eophass on ihe Third
Contt ol wppeals, sinee iy the coarn o TWY50 No aredifle speeciies o1 papers were
prepared ofher than those pocaded. 1 hise ceneralbs spoken trore an oamlioe aod am
prowciding copics al thuse vatlsnes that [luve retained.

Health. What s the present state of your health? List the dale of your last
ahysical examinatior

I am io good heaith and Jast had a physical cxamination Seplember 24, 2002

Judicial Office; State {chronologically} any judicial offices you have held.
whether such position was elected ar appainted, and a description of the
junsdiction of each such court,

Cheel Jastice, Texas Court of Appeals, Thivd Disieictof Texas (1998) & Justice, Texas Court
of Appeats. Third District of Texus (1998 Preserty. Buth positions are elected positions.
Hewwever, in Texas when there 15 a judicial vacaney, the governor may appoint a person (o
serve until the next peneean electon. Converner Bush appomnted me chief justice in Fehruary
1998 [ lost my race o retain the office i Nuvember 1998 o a member of the court.
Govemar Bush appointed mwe to 0 her position i December 1998, T was elected w a fall
sr¢-vear temn in November 2000, The court is one of Tourteen intermediate appetlate cotrts
in Texas, Our court hears all appeals from twenty -four Texas counties as well as cases that
may he transferred to the court by the Supreme Courtof Texas wnder s docket-equalization
awthonty. The court hears all appeals from trial court decisions. both eivil and cnminal,
except criminat cases in which the death penalty has been assessed. The court also entertains
petitions for mandamuos and other requests for extraordinary relief.
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15, Citations: If you are or have been a judge. provide: {1) citations for the ten most
significant gpinions yau have written: {2} a short summary of and citations for all
appeliate opinions where your decisions were reversed or where your judgment
was affirmed with significant criticism of your substantive or procedural rulings;
and {3} citations for significant opinons on federal or staie constilutional issues,
together with the citation to appellate court rulings on such cpnions. If any of
the opinions listed were not officially reported, please provide copies of the
opinions.

{Fy Ten Most Significam Opinions:

i Fhelva Ioe v Braadord 81 SCW I R7T0CTey Anp =St HI02, ro pet ) 1 ekl
Joodissenting). The majority res ersed and remanded a case where the rial court severed the
issue ot aiomey s fees, balding that the trial court could not so sever in urder 1o allow the
et 10 the case in el o be determined on appweal betivee determining whether attorney’s
tees shoutd be awarded. 1 aould have beld that it is within the rial coun’s diseretion w
manae the case pendiog belore i that the i o does hine the pewer 1o se02r an
aitomey s tees ssue and reserve (i feranother Jav o and sou!d have considered thie merits of
the appeal rather than dismisana the appeal tor back o ursdiciion en the basis shat the trial
court's judement did oot dispose of all the fssues hetore it and thos was nod a fnal judgment.

that plaintifls did net waive their complaint that o juror swas tngualitiod when the cumiplamt
wiis raised for the tirst tume in 2 motion for new trial, and that plaintifts were matenially
injured when an ungualitied Juroe voted with the 102 majority for the defendant. (Texas law
provides that a civil cuse may be determined by W22 v ote, tas the ungualified juror’s vote
was determinative on the case )

2 Frewsv Morftz, 6005 W 33 283 (Tex, Apn - Austin 2000, noped, ) The ease hoids

3 South Tex. College of Law v, Texas Higher Educ Coordinating Bd, 40 5. W 54 130
{Tex. App.-~Austin 2001 pet. denled) (Yeakel, I, dissenting). The majonty attirmed o toal-
court judgment that Texas ALM University and South Texas Collepe of Law could not enter
into 3 cooperative arrangement whereby the institutions would allow cross-attendance of
students with credit awarded. The crax of the dispote was over whether this would give
Texas A&M a de fucto law schoal ot South ‘lexas, as the Ceordinating Board had pot
authorized Texas A&M tw uward law degrees. Claarly, Texas A&M would require
Coordinating Board approval of iesought to award o law degree. However, my view is that
the covperalive artangement was consisient with Texas faw, which ercourages cooperation
amaong public and privae educational institutions. and that the scope of the panticular
agreement did not come within the purview ot the Coordinating Board, although an attempt
o establish a college of faw ot Texas A&M, amorger of the two InsUiutons, or an atternpt by
Texas A&d o award law degrees would, Thus, T would have held that the Coordinating
Board exceeded its legislative mandue by (ts premature action to wrminate the relaionship,

4. Travis Conmty dttorney v, SN 3T SW 3d 602 {Tex. App.—Austin 2000, no pet.).

7
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Uhe case holds that an admitted, but unadiodivated. offensye is nota ~linal conviction™ as the
tertm s oused in the Teaas oxpunction stalwte and atfimoed two thal court orders of
expunction,

3. Werebrep v Ty Emplovers fns, Asvnc 20 5 W3 692 Clex. App-—Aastin 2000,
pet denied). The vase holds that a college toothudl-scholarship whlete who was injured
playing teothal] for a university could not recaver worker’s compensation benefits for his
injury. 1 The Injury oveurred in 1974, and the court™s holding was based on Texas law and
Southwest Conterence and National Collegiate Athleties Association rules and regulations in
eltect at the time. The helding expresses ne opinton as o whether the decision would be the
sne 10 an wlaloooos sittation aresing today

O Vel v Marywood, 17 SOW 3 730 i Tex, App-—aAustin 2000, pet. denied, 33
SW3d 684 Fex, 20011 The case holds that un adoption ageney owes a duty ot complete
diselosure when discussing adoption procedures with and advising a birth mother, and the
evidenee conclustvels estblisied thut she berth mother did nor voluntarily sign a
selinguishmont affidin it heeause of misrepreseniueions by the adopron agency. Thus, the trial
court errad in weminating e birih moether’s parentai rights o ber child based solelv on the
relinguishment affidavin

7. Boone fns. Avency v American Airlines Ine, 17 5% 3d 52 (Tex. App.—-Austin
2000, pet. denied ). The case holds that issues regarding airdine ticket reissae fees and other
airling-uasessed penalties tor tailing to travel according to the teket’s original terms were
preempted by the federal Airline Deregulation Act and. thus, could not be determined under
Texas state law.

b Chutierres v, Spare, § 5.W .3 730 (Tex, App.—Austin 1999, no pet.). The case holds
that by contessing puilt ot the punishment phase of his trial (Texas has a bifurcated trial
procedure, the first phase determining guilt or innocence and the second phase determining
punishmenty. a defendant is estopped from challenging the propriety of juror note taking
during the trial"s guilt'innocence phase.

9. fnore LA, 993 SW 2d 276 (Tex. App—Austin 1999, pet. denied). LM, then
eleven vears ald, was the youngest person ever charsed with murder in Texas. The victim
wias o two-year ofd child staving at the house .M. shared with her grandparents and older
stster, Becuuse ol her age, she was tried as a juvenile. A jury acquilled LM, of capital
murder and manslaughter, but found her guilty of eriminatly negligent homicide and injury to
achild. However, the juvenile court, on his own motion, ordered a new trial. At the second
trial. the Swate charged 1M, with only injury to a child. The second jury convicted her.
During its investigation. the Austin Police Department conducted an interview with and took
statements, both wrinen and oral, from .M. outside the presence of ¢ither grandparent and
withoul either a lawyer or other adult representing L.M. The grandparents, who were L.M."s
guardians, were not natified of the interview, Vhe trial court admitted L.M."s statements in
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evidenee betore the jury. Our court held tuat LM s statements were taken in violation of the
Texas Family Code. Further, we held that to determine whether a juvenile has waived her
tght 10 counsel, the voluntadiness of the waiver most be viewed through the eves of the
Juvenile, here an eleven vear-old girl who had no previous experience with law-enforcement
officials, The interview was thus suspect and, a1 the very vast, it could not be said that the
juvenile’s statements were rot the product of fright or despair. W held that the statements
should have been suppressed and that their admission was not harmless, and reversed the
adpudication ot delinguency.

0. Gulf Metals Indus | Jnc v, Chicuga Ins Ol 993 5% 2d 8O0 CHex. App. -—Austin
1999 pet. denied). The “gualitied polluter’s exclusion”™ clause in Texas peneral-liabality
tsuranee policies provides thut the insarapee does not cenerathy cover damages caused by
the discharge of “imtants. contuminants, or pollutants”™ by the msered. However, the
“discharge. dispersal. release. or escape”™ i covered i sudden and aceidental.” The federal
Eovironmenial Proteetion Agency ordered Gubt Metals to clean up a poliuted site that had
beernt maintained by Gulf Metals and it predecessors for many vears, Gulf Metals made a
claim on i insurer. who dented coverage on the husis that the retease of the comaminants
had been gradual and eonsistem over an oxtended period of tme, Gudt Menads soed. Our
court aflimued the trial court’™s summaey Jedgment sn Bavor of the tosucer, holding that
“sudden.” as used in the “sudden and aecidental™ exception w the exclusion. includes a
tempaoral element. requiring the release o be swift. rapid. or ahrupt.

(21 Heversals.

1. Ceniral Counifer Cont. tor Meatal Healtht & Menral Retardation Servs. v Rodriguez,
43 3.W .34 707 (Tex. App.—Austin 20011, revd & dism dwoof 36 Tex. Sup. Ct )L 493,
2003 Tex. LEXIS 20 (Mar. 6, 2003 (per cuniamy; Adustin State Hosp. v Fiske, 36 Tex. Sup.
Cro 10493, 2003 Tex. LEXIS 21 {(Mar. 6, 2003) (per curiam). The Texas Board of Mental
Health and Mental Retardation was required by statute 1o adopt a patients” bill of rghts,
governing inpatient mental-pealth facilines, {or the purpese of protecting the health, safety
and rights of such facilities” patients. The Board did so. Intwo different cases, consolidawed
for this appeal. putients sued facilities alleging violations ot the bilt of nghts. In each
instance, the tacitiy moved the trial court to dismiss the case tor lack of junisdiction on the
basis that, as the defendant tacility was a state factlity, it could not be sued without its
consent. The trial courts denied the pleas Lo the jurisdiction, resulting in appeals to our court,
The Texas Health and Safety Code allows a “mental health facility” to be sued tor violations
of. inter afra, the patients” bill of rights and detines “mental health facility™ by adopting the
definition in another section of the code, which includes state-operated mental health
facilities. Dur court atfioned the wrial courts, holding that the statutory scheme “clearly and
unambiguously waives sovereign Immunity from suit” In two per curiagm opinions, the
supreme court reversed and dismissed for lack of jurisdiction on the basis of another case
decided by the supreme coun the same day (¥ichita Falls State Hosp. v. Teyplor, 46 Tex,
Sup. Cr. J. 494, 2003 Tex, LEXIS 22 (Mar, 6. 2003)), which held that the code did net
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clearlv and unequis ocalls waive soveresun immunity from suit for date-operated mental-
health tacilines.

2. St Joseph Hospo v Walff, 999 S W.2d 579 (Tex. App.—Austin 1999), rev 2 94
SW3d 313 (Tex, 20023 This extremely complex case ortginated as a medical-malpractice
case by Wolffagainst various medical practitioners and institutions ar<d. as is genmane 1o the
appeal. resulted in a judument for Woltl against St Joseph. The malpractice, which was
undisputed, was committed at Brackenridge Hospital in Austin by a medical resident
pravided by St Joseph, a Houston hospital. pursuant to an agreement with Brackenridge.
The erucial ssue on appeal was whether, under ity ayecernent with Brackenridge, St Joseph
could be held liable tor the nezligent ucts of a resident provided by St Joseph to
Brackenridee. Gnr court staied 3o hold tere §s legally and tuetuadiv sufficient evidenee
1 support the jury’s finding that St joseph and |Brackenridye| were enpayged inoa joint
enterpnse. As participants. both St Joseph and | Brackenridge] are theeeby responsible tor
the other’s negligent acts.” A divided supreme court, in a piurality opition written by a
court-el-uppeals justice sitting with the sepreme court by commission of the gavernor,
reversad, holding that there was no evidence of o “community of peconaary inierest 1o fthe
conmon| purpose |of the enterprise ], among its members.” The court atse held that there
wits no joint enterprise beeause "the complete absence of any evidence that $1 Joseph and
| Brackenridge] agreed 1o share profits s futal to [ W olli™s] joint venture theory.™ Sixjustices
Juined in the judgment. but only four in the court’s opinjon.  All six of the justices who
joined in the fudgment held that the resident was a “horrowed servant.” thus relieving St
Joseph ot vicarious [akility for his ety The dissent ook the position that “because S
Joseph contractually retained and actually exercised the nght of control over [the resident’s]
work even when he was at Brockennidge, he could not bave been [a borrowed servant].” The
dissent further concluded that the resident “was in the course and seope of his employment
with St Juseph when he negligently injured Ms. Wollt,”

3 Loftin v. State. 6 5. W 3d 796 {Tex. App.—Austin 1999), rev ', 45 5 W 3 648 (Tex.
Crim. App. 2001}, Our court reversed u trial-court eriminal conviction, holding that becauss
the evidenee at trial eould have supported a conviction tor a lesser-included offense. the trial
court erred in not so charging the jury. The defendant was convicted ot the otfense of assault
on a public servant {a police ofticer). FHe had requested that the irial eourt charge the jury on
the lesser-included offense of resisting arrest. We held that “[f]rom the evidence before 1,
the jury could have rationally believed that appellant intended to obstruct the arrest and the
force he used was incident to that intent.” A divided court of criminal appeals disagreed.
holding that ~[r]esisting arrest was not a rational alternative to assault on a public servant in
the nstant case.” The dissent would have affirmed. stating that “[i]f the jury had disbelieved
the cvidence that appellant struck and caused bodily injury to [the officer], there remains
other evidence that appellant resisted arrest by the use of force that did not cause bodily
injury. This is some evidence that appellant was guilty onf)- of resisting arrest. Appellant
was entitled to the instruction of the tesser offense on this basis.™

10
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4. Chwest Commmnivations fnter'{ fne v ATET Corp 983 S W 23 8R3 (Tex, App—
Austin L990), rev e siih, nim Qwest Communications Corp v, ATET Corp . 24 8. W .3d 334
{Tex. 2000 (percuriany. AT& and u related compiny sued Qwest and a related company
for damages 10 ATET s fiber-optic cubles. Immediately betore a hearing on a temporary
injunction that had been requested by AT& [ ATET and Qwest eached an agreement,
wltich they announced in open cours resolving the issues to be heard ab the emporary-
injunction hewring, When the agreement was reduced to writing, Qwest retused to siga it
After a hearing. the wdal court concluded that the proposed wnitten agreement correctly
reftected what had been announced in open court and signed an order enforcing it Qwest
appealed.  Qur court hefd thai the order enfureing the sgreement was not an appealable
interlocutony order under Texas L and dismissed the appeal For lack of jurisdiction. The
SUPTCIIIG SO FE 308 i DI, s ey 2. We hedd that, n character and
tunction, the wial court™s order erants u temporars injuncetion and is appealable under Texas
Civil Praciice and femedies Code sectron 3§00 a4

131 Pederal und State Constinurnonad Tasies:

T Ve v, Toxas Stone Bd of Plrembing Exvenr v 33 508 3d 807 Clexs App.—Ausin
22 nopet k. The case halds that the Board s requiventent that an applicant [or a plumber's
license provide the person’s social-security number daes not vielate the vquad-protection
clause of the Texas Constitution.

the takings clauses of the Fitth Amendment 1o the United States Constitution and the Texas
Constitution and helds that the ~undivided-fee rule.” as 2 method for determining damages.
is inapplicable in condemnation cases where the condemnor already holds a portion of the
estate being condemned.

x State v Bare 86 5.0 30817 (Tex. Appe—- Austin 2002, no pet). The case considers

3. Rylander v. Palais Roval Inc, 81 §.W 3d 909 (Tex. App-—Austin 2002, pet.
denied). The case holds that the camed-surplus amendments 1o the Texas franchise-tax act
are not unconstitutional under the equal-taxation and equal-protection-of-luw clauses of the
United States and Texas Constitutions. Further, the amendments do ne contlict with state or
federal retroactivity, takings. or due processes clauses of those constitutions.

4. Stee v Frddge, 42 5. W .3d 226 1 Tex, App.—Austin 2001, no per). The issue in this
case s whether evidence was obtained by the police in violation of the delendant’s rights.
under the Fourth Amendment to the United States Constitution and the Texas Constitution.
The case holds that o cab driver, who reported to a police officer in a face-to-fuce manner
that he observed the defendant driving drunk. was inherently reliable, thus. based on that
intormation alone, ihe officer had reasonable suspicion 1o pertomm an investigative stop of
the vehicle the defendiant was driving,  Thus, the officer’s investigation was noet
unreasonable.

11
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N Shefton v Sare AR 0208 Tex, App. Austin 2000, fo pet.y. The rsue in this
case involves a defendant’s riuhi o free dssociation under the First Ameondment to the L'nited
States Constituion - The ¢ holds that, because during the punishment phase of
defendant’s tnal, the sl coun admitied several ttems of evidence relating o delendant’s
ivalverment wath the Ku Klus Klan, unrchsted o the offense with which delendant was
charged. be waes entitled 1o 0 new punishmuent hearing.

6. Lenw-fncome Women v, Boxt, 338 W 34 6891 Tex. App.~ Austin 2000} Yeakel, ).
dissenting), revd suh nom Bell v Lowe-facome Bamen, 46 Tex, Sup, O 309, 2002
Tex LEXIS 216 1Decemiper 31, 20020 Writing in dissent, Twould have held that the vgual-
Aehts amendmem w the Teads Constitution does oot ereate an Assistanee Program.

Public Office: State {chronologically) any public offices you have held, other than
judiciat offices, including the terms of service and whether such positions were
elected or appointed. State (chronologicallyy any unsuccessful candwlacies for
elective public sffice

13t Ran for @ate representatis e Dsteies 37-80 Travis County, Texas inaspecial election
to B a vaeaney i November 19770 fost then and in the (978 priman election;

121 Texas State Board of Canvassers of Elections: appointed by Governor William P,
Clements, Iroin 1987, served wonil 1984 when, partiahls a1 my suggestion. the Texas
Lewislature abotished the board through the sunset provess.

31 Ran for Teavis County Republican Chammmman 1988 was Jefeated:

4 Texas Commission of Licensing and Regulation: appointed by Governor Wilitam P.
Clements, Jr. for six-year tenm beginning Seprember |, 198% served as chairman from 1989-
1993: reappointed by Governor CGeorge W, Bush tor a six-year term bepinning Seplember 1,
1995 served as chairman from 1998 untl February 27, 1998, when | resigned to become
Chiet Justice of the Texas Court of Appeals. Third District, having been so appeinied by
Govemor George W Dush:

5 Ran for Travis County Repuhlican Party Chairman in 1990; elected: served trom
(99010 1992 did nod seck reclection;

1h} Runnine for Justice. Texas Court of Appeals, Third District, March 1998 Republican
Primary. discontinued campmign when appointed Chief fustice of the Court by Governor

Georpe W, Bush on February 27, 1998:

(7 Ran far Chief Justice, Texas Court of Appeals. Third Distnict, November 1998, was
defeated by Manlyn Aboussie, a justice on the Court.
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i1 Follwing defeat for Chiel Tustice, was appointed Justice. Texas Court of Appeals.
Third  Mstrict, by Governor - George W, Bush on December ft), 1998,

() Ran for Justice, Texus Cowrt of Appeals, Third Distract, March 2000 primary and
November 2000 venerat clection: elected 1o six-year tenn beginning Jaquary b 2007
currently sersing:

{10y Texas Commission on Uniform State Laws: appeinted by Govermnor Rick Perry in
August 2001 1o 2 term ending in 2006, thus becoming a2 member of the National Conference
of Comnussioners von Lniform State Lusws:

(Y When Chietf Justice Manlsn Abonsste wneunedd thal sbe was reiunny at the end of
232, 1 ran for Chief Justice. Texas Court vf Apeealss Thied District. in the March 2002

Republican Primory: was defeated.

13
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a Descnbe chronologically your law practice and experience after
graduation from law school inctuding:

1.

whether you served as clerk to a judge, and if so, the
name of the judge, the court. and the dates of the
period you were a clerk:

None.

whiaiher you practiced aicne, and if 50, the addresses
ang dates

None,

the dates, names and addresses of law firms or
offices, companies or governmental agencres with
which you have been connected, and the nature of
yaur connechon with each;

[ Fall 1968 through December 300 1973 Mitchedt.
Crilbert & Aelcan {while 1 owas there, the firm was also
known as the Law Oifices of Arthur Mitchell and Mirchell.
Yeakel, O & Trickey) 315 Westgate Building, Austin.
Toxay TETUE: st as faw clerk while in few school and, atter
graduation, s 2n associale attomey.

(k) January 1. 1974, through August 15, 1983
Kammeeman, Yeakel & Oversireet (while | was there, the
tirm was alse known as Kammerman. Yeakel & Hineman and
Kammerman. Yeakel. Hineman & Tockey), 221 West 6th
Street, Suite 1420, Austin, Texas 78701 partner,

) August 16, 1982, through February 28, 1983
Stubbeman, McRae, Sealy, Laughlin & Browder, Inc., 221
West th Sireet, Suite 1800, Austing Texas 78701;
shareholder.

1y March 1. 1985, through September 30, 1990; Giles &
Yeakel. 7200 North MoPac Lxpressway. Austin, Texas
78731 partner.

el 1987 through 1989, Texas State Board of Canvassers
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at” Blections, Sutte Capitol, Austin, Texas 787110 Board
member,

) Septernber 1, 1989 through February 27, 1998: Texas
Commission of Licensing & Regulution. Ernest O Thonpson
Ntate CHYee Butlding, Austin, Texas 78701 Commuission
nmember and ¢hairman.

to} Octvber 1. 1990, through February 27, 1998: Clark.
Thomas & Winters, A Protessiona] Corperation. 700 Lavaca
Sercet  2th Floar, sustn. Texas T8701: sharcholder

thi Februarn 270 1498 theough the present: Texas Cona of
Appeals, Thind Distriet of Texas, Price Damel Sr, Butlding.
209 West [4th Strect. Room 101 Awsting Texas 78701 Chief
Justice and Justice

v August R0 20010 through  the present: Texas
Commission oo Lniforn Stae Laws, co Texas Levislative
Couneil, State Capiiol. Austin, Vexas 78711 Commission
member.

What has been the general character of your law practice,
dividing it inte pericds with dates if its character has changed
over the years?

My practice has always been that of a general practitioner, although
its emphasixs has changed from time to time over the years. Withmy
first fiem, from 1969 (when 1 graduated trom law school) to 1974, 1
handled atl types of cases as assigned 1o me by the firm. The caseson
which [ worked were both civil and criminal and involved trial and
appeliate work, both state and tederal, and appearances before state
agencies. The firm believed in letting you leam by doing. so | was,
literally, in court from the dayv 1 received my law license. When |
began my own firm in 1974, the practice remained pretty moch the
same. but began shift primarily to civi] vases, with less emphasis on
criminal. At this time. T also began to do a signilicant amount of
work in the oit and gas area and more in the securities arca. By the
tate 1970s, [ was engaged aimost exclusively in commercial litigation
and transactions. including oil and gas and secunties, and had
developed atax-exempt bond practive, representing primarily Jending
institutions who served as trustees for industrial development,
housing, and other types of tax-exempt bonds. In the 1980s, my
practice hecame more focused on civil commercial lingation and
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appenls, us well as more administrative-ageney hearings, and
continued this way until 1998 when 1 was appointed 1 the court of
appeats. | have practiced with small and larpe tirms and have seep
the strenuths and weaknesses uf both.

Describe your typical former clients, and mention the areas,
ifany. in which you have specialized.

As hay been deseribed above, v law practice was varied and. thus,
s were my clients. Although there have been periods in my practice
swhen [ represented corporaee clients, over the veurs | have more often
represented individuais and small businesses. Althoogh 1 have
neither destnated o specially nor sought bourd certitication in any
area. the commaon theme that s throughoul my pracice has been
commercial inpation-—the trving of lawstits involving disputes over
aereenients of ore Kind or another

Did you appear in court frequently, occasionally. or not at
all? {f the frequency of your appearances i court varied,
describe each such variance, giving dates.

Frequentiy. This was steady over the course of my law practice.

What percentage of these appearances was in:
ia)  federal courts:

Approximatety 2094
{b)  state courts of record;

Approximately 6%,
{c)  other courts.

o Admnmistranve Hearings: Approximately 10%
il. Mediation/Arbitration: Approximately 10%.

What percentage of your litigation was-
{a) civil,

Approximately 95%,

{b) criminal.
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Approximately 3%

4. Stale the number of cases in courts of record you tried to
verdict or judgment {rather than settled). indicating whether
you were sole counsel, chief counsel, or associate counsel.

[ have aot kept & count of the number of cases | have tried to verdict
or settled. not have 1 kepta record of when [ was sole counsel. chiel
counsel or associate counsel. Tean say, that except lor the early days
of my practice. Thave peneally been sole counsel. When with Jarger
o= -Stubberman. MeRage and Clark. Thomas-—1would seinctimes
psted by loss-onpenoneed athornes s Fooms bime e time @

B s
reforring atomey wound serve as second-chair counsel in a triaf, [
estimate that oser my carver Hried 100 o 115 enses wo verdiet. either
wrat jury ur nir the beneh

5 What percantage of these trials was:
iajjury:

Approxinusicly 3%,
{b) non-ury.
Approcimatels T8,

Litigation: Describg the ten most significant litigated matters which you
personally handled Give the citations. if the cases were reported. and the
docket number and date if unreported. Give a capsule summary of the
substance of each case. !dentify the party or paries whom you represented;
dascribe in detail the nature of your participation in the fitigation and the final
dispesition of the case. Also state as to each case.

{a) the date of representation:

(D the name of the court and the name of the judge or judges before
whom the case was litigated. and

{c) the individual name, addresses, and telephone numbers of co-
counsel and of principal counsel for each of the other parties.

[N Rowden (0l & Gas, fne. v, Flund Energy, Inc, 111th Judicial District Court, Webb
County, Texas. Tnal Judpe: Antopio A, Zardencita; Appellate Judpes—Fourth Court of
Appeals: fustices Catherine Stone. Phillip Hardberger., & Paul W. Green; Co-counsel: C.B.
Harrison, Jr.. 13101 Preston Road. Suite 413, Dallas, Texas 75240, 19723 934-0147, .M.
Zaffirini, 1407 Washington Strect, Laredo, Texas 78040, (9563 724-8355: Amanda Foote
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Sehmidt. 33406 Glenview Avenue. Austing Texus 7870305121 371-72309: Counsel for other
Parties: Kobert 13 Jenkins, 23740 Rice Beulevard., Suite 202, Houston, Texas 77005, (713)
F26-T100; W Wenduell TTa1d 300 Convent Street, Suite 2200, San Antonio. Texas 78203,
(2107 224-55T753 WV E. Lanfear, 8620 North New Bruunfels Avenue, Suile 2135, San Antonio,
Texas TR2I70 (21N §23-9230: Donadto Ramos, PO Box 432009, Larcdo, Texas TEO45,
(936) 7229904,

¢y Elond Energn. Ine v Rowden (51 & Gus, Ine 914 8W 2d 179 (Tex. App.— San
Antonio 1993 writ depiedy.

by Tlie case invoived a dispute over the meaning of Tanguage tnan oil-and-eas-lease
assignment and related documents Petweon subsequent clamants under the Jease,
1tand asserted that the assignment wis a conditional assignment of the entire interest
t lease, but with o covenunt to assizn undeveloped portions back. thus being an
ayreement subject 1o the Texas four-vear statute of imitations. because the suit was
ane fur dreack vl a contract wrecanses Rowden argoed than the suit was one w
Juiet Utle and thus nat brerdened by statute of fimutatiens.

(cd drepresented Bland Focroy, Ine.

1dy [ prepared all pleadings in the case, divided discovery respensibilities between
myself and co-counsel, served ay lead counsel atall hearings before the trial court.
primarily preparcd. with assistance of co-counsel, the appedlae brick, and argued the
case hetore the court ut appeals. 1 supervised the preparation of the application for
witt ab error fo the Texas Soprome Court The case was decided unfavorably o
Eland by the trial snd appeltate courts.

i2) Denton v. Texas Department of Public Sufeny Officers Associadion, 200th Judicial
District Court, Travis County, Texas: Trial Judge: Joe B. Dibrell, Ir.. Appellate Judges-
Third Court of Appeals: Chiet Justice Jimmy Carroli, Justices Mack Kidd & Bea Ann Smith;
Appellate Judges-—Supreme Court; Chiet Justice Thomas A. Phitlips, Justices Craig T,
Enoch, Jack Hightower, Nathan L. Hecht, John €. Cornyn, & Rose Spector (majornity
opinion), Raul A. Gonzalez. Bob Gammage. & Priscilla Own (concurring opinion); Co-
Counsel: Amanda Foote Schmudt. 3306 Glenview Avenue, Aostin, Texas 78703 (5123 371 -
7309, Counsel tor other Paniies:  Guy M. Hohmann, 100 Coagress Avenue, Suite 1600,
Austin, Texas 78701, (312) 472.5997; Susan J. Dasher. 1107 /2 Mueces Street, Austin,
Texas 7R701. (512) 4780834 Kim D. Brown. 1310 Ranch Ruad 620 South, Suile 204,
Lakeway. Texas TR734. (3121 263745,

(ay Fexay Dep't of Pub Safery Officers Ass"nov Denton, 897 5. W .2d 757 (Tex.

1995 ), aff s Denton v. Texas Dep 't of Pub. Safery Officers Ass'n, 862 8.W.2d 785
{Tex. App.—Austin 1993).
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(b} Tane Denton was the executive Jdircetor of the Texas Department of Public
safety Otficers Assoctation (71IPSOATL, which termimated him under suspicion of
misappropriating DPSOA funds. Linder investigation by the distrivt attorney, Denton
was subpocnacd W appear betore a state grand jury examining DPSOA s allegations.
The day he was to appear, be tiled suit against DPSOA and others on several tort and
contract grounds, all mvolving allegmions of wrongful termination.  Duoning the
pendency on Demon®™s suit, he was indieted by the grand jory tor misappropriating
funds of DPSOA. He retused to produce documents. answer questions al his
deposition. or otherwise provide information, and sought 10 abate his civil suit onthe
basis that he would risk selt incrimination in going forward, DPSOA moved
dismiss the suit un the basis of Denton’s refusal o make discovery. The trial court
aranted e mutiog and dismiz<ed Penton s action The court of appeals reversed and
reinstated the case. DPSOA petitioned the Tesus Supreme Count for writ of crror.
which the court granted. Inaffirming the court ufappeals, the supreme court. for the
tirss time, set torth ihe test that should be tollowed by a trial court in determining an
appropriate sanchion fur oifvnsive wse of g constiiutional privilege ina civil action.

tob represented the Texas Department or Public Satety Officers Assoctation and
severd uf ths olflcers, directirs, and emplovees,

tdr I handled abl aspects of the case. including the appeals. dratting defensive
pleadings. engaging in diseovers, and druftine and urging the motion o dismiss
befure the trial court. [ prepared the briel and argued the case betore the court o
appeals and prepared the application for writ of error und argued the case before the
supreme court. Atter the supreme court remanded the case to the trial court. the case
way settled.

Compton v. Davis Uil Company, Uintted States District Court for the District of

Wyoming: Trial Judge: Clarence A. Brimmer. Jr.: Co-counsel: Bruce A. Salzburg: 314 East
21t Street. Cheyenne, Wyoming 82003, (307) 634-2240; Counsel tor other Parties: Thomas
. Raberts, PO Box 668, Cheyenne, Wyoming $2003-0668. (307) 7722124,

{a) Compron v Davis (4 Co., 607 F.Supp. 1221 (8). Wyo, 1985),

th} The Compton family and the Lewis family each elaimed rights to the minerals
under a tract of land in Camphel! County, Wyoming. Their claims originated froma
common souree, Dave Lewis, who had acquired fee title to the property in 1926, At
the time, Dave Lewis was not marmied. In 1930 Lewis conveved the property to T.L.
Platt, but reserved “all oil, minerals and gas.™ The deed to Platt was pranted and
executed by “Davis Lewis and Nettie Lewis, husband and wife, grantors.” Dave
Lewis died intestate in 1935, The property was never the subject of probate. Dave
apd Nettie bad no children. aithough Nettie Lewis had been previously married to
Lewts Blanchard Johnson and had a son while married to Johnsonm, The Compion
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County, Texas: Trial Judge: Crarg T. Unoch: Appeliate Judpes
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family were Nettie Lewis™s heirs 2t law through Johnson, The Lewis family were
Dave Lewis's heirs @ law through his siblings, Direct evidence of neither a divoree
between Neitie Lewis and Johnson nor a ceremtoniul marriuge between Dave and
Nettie Fewis was diseovered. The disposgitive Tssues in the case cancerned proving
hoth adivorce of Johnson and Nettie Fewis and 2 common-law imarmage of Dave and
Nettiv Lewis by crrcumstantial evadence.

Beginning in 1954, Nettie Lowis executed several oil and gas leases of the minerals,
Nettie Lewis died testate in [96[ devising the property to her son, Lyvle, Lyvle diedin
1967, In the 1960 and 1970, Lyle’s daughter and granddaughiers (the Comptonsi
executed several ofl ang gas leases and diviston orders. e 1970s, the Lewis
faimily abse ey exevuting vl and gas Jocements. This lingation by the Comptons
resulied o quict Utle to the mineral interest.

The United States District Court. in what could be wermed o primer on how to
cirgurnstantially prove g divores and subseguent marriage, caretully reviesed sl of
the evidenee of all of the paries and arrby od at the conelusion that the Comptons
shoutd prevait, The cuse’s sigmificanee today is found inthe puidance that it gives
el estale und oiland g attornes s in proscng und guicting titde to both surface and
mineral estates.

ot [represented the heirs of Nettie Lewisz, the Compton family.

(d} I bandled every aspect of the case. | filed the original suit in United States
Distriet Court in Chevenne, Wyoming and removed a related case pending in state
court in Gillette, Wyoming w federal court, 1 conducted and participated in all
discovery. | drafied all pleadings and atended all pretrial hearings. | prepared all
brieting. [ iried the case on hehalt of the Compton family and was successful in
oblaining a judgment tor them.

Weisz v Spindletop O & Gos Company, 1018t Judicial Disteret Court, Dallas
13th Court of Appeals:

Justices Raul A, Gonzalez, Nomuan L. Utter. & Gerald T, Bissett; Counsel for other Parties:
Jeitrev L Wood. PMB 600, 18352 Dallas Parkway, Suite 136, Dallas, Texas 75287, (972)
18-B186.

{ay Weiss v Spindletop Ol & Cas Co., 664 S.W 2d 423 (Tex. App.-—Corpus Chnisti
1983, novownit),

{b) Spindletop was a selter of fractional undivided interests in vil and gas properties
1o investors, Although such interests are securities. Spindiewp had not repisiered
them under the Texas state securities act. believing the interests to be exempt from
such registration. In an earlier action. the State of Texas had sued Spindletop and
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related companies and had obtained the appointment of a receiver over the company,
Although the receiver was futer discharged, the court held thar the interests were not
exempt from registration and that Spindletop bad been the selier of unregistered
seeurities, Woisy and others, purchasers of oil and gas inwerests from Spindletop.
then sued Spindletop for recission ol their agreements, costs, and attormey’s fees,
Spindletop meved {er summary judgment vn the busis that the suit was barred by the
Texas three-vedr statute of limitations. Weisz conceded that the action had been
brought more than three vears atter the fast sale. but argued that the stawte of
limitations had been tolled dunng the pendency ol the receivership.

10 1 represenied Spindletop O & Gas Company.

{dy T handled oll facers of the litdgarion, prepanng all pleadings, conducting all
Jiseovery, arguwing Spindletop’s motion for summary judgment in the trial court,
preparing Spindietop’s appellate brief and arpwing the case before the court of
appeals. Spindletop prevailed in bothahe triak and sppellate courts.

{3 Hoodes v Texay Department of Weder Resources. 230th Judicial Diseict Court, 1ravis
County, lexas. Trial Judper Hume Cofer: Appellate Judges - Third Court of Appeals:
Chiet Justice John O Phiflips, Justices Bob [1 Shanron & Robert (0. Smith, Appellate
Judges: —-Supreme Court: Chief Justice Joe R. Greenhill, Jostices Jack Pope, James G
[enton, Charles W Burrow, Robert M. Campbedl, Frunklin . Spears, C 1. Ray. & Janwes P
Wallace: Appellate Judges —Third Court of Appeals (on remand from supreme count); Chiefl
Justice John C. Phillips. Justices Bob E. Shannon, & John F. Powers: Counsel for other
Parttes: LA Greene, Ir, PO Box 66609, Houston, Texas 77266, {71533 320-7700: Pamela
E. George, 1303 San Jacinto Street. Houston, Texas 77002, (713) 646-1882; James D.
Marston, 44 East Avenue, Suite 304, Austin, Texas 78701, (312) 478-3161; Brian E.
Berwick, Mail Code 013, P03 Box 12348, Austin, Texas 78711 (512) 475-4005.

(a)y Hooks v. Texas Dep't of Water Res., 611 S.W2d 417 (Tex. 1981), rev'y 602
SW.2d 389 e Tex. App—Austin {9800 an remrand 645 5 W 2d 874 (Tex App.—
Austin 1983, writ refd nore.).

{h) George H Musterman, Ine. was granted a waste-discharge permnit by the Texas
Department of Waler Resources that allowed it to discharge treated etfluent from a
wastewater treatment plant into Willow Creek in Houston, Texas. It was
Musterman’s plan w build a residential subdivision. Hooks, a downsiream ripanan
landowner, contested the application before the Department and appealed the
Department’s order graming the permit to the trial court. The trial court upheld the
Department’s action. Hooks appeited w the court of appeals, which reversed the trial
vourt’s judgment and dismissed the appeal on the basis that Hooks fucked standing o
vontest the Department's order. The suprerne court teversed the court of appeals,
holding that tH{ooks, as a downstream riparian landowner atfected by a decision of the
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Deparument, had stamling to contest the order and to appeal its being granted. The
courl remanded e case to the court of appeals, which aftirmed the tal court’s
attirmation of the Department™s grant of the permit.

teh |represented Georve H. Musterman. Ine.

fd) [ handled alt matters tor Musierman, beginning with Hookss appeal from the
Depurtment to the trial court. including drafting pleadings and briefs in the wial and
appellate courts und participating in the arguments before those counts, The vase was
ultinately devided in Mustermnan s favor.

1) Sectirizivs & Fxciemiee Cammtaodon v Sonitineest Coeed & f".‘m.'."‘t{'].' Cennprany. Limired
States District Court tor the Western DHstrict of Louistuna, Shreseport Division: Trial Judge:
Tom Stage: Appellate Judges  Fifth Circuit: Chiet Justice James P. Coleman, Justices
Thomas M. Reavley & Juseph W, Hutchett: Ca-counsel: €8, Harrison, Jr. 13101 Preston
Road. Suite 413 Dalias, Texas V224000721 933-0147: Counsed for other Parties: James A,
Burmett, 1300 Youree Drive, Shreseport Lowsiana 71105 (318 221-3131 David N, Read.
001 Muin Street, Suite 3700, Dallus, Texas 732020 1213, 7437000 James Schropp
tlwwyers.com (Martindale Hoabbell) hists one atiemes by this nome at 1001 Pennsyls unia
Avenue NWL Suite ¥U00. Wastungton. D.CL 20064-25303, (2021 639-71 115 Paul Gonson
thawvers.com (Manmdale Huhbell) Tists one attorney by this nante at: 1800 Massachuset(s
Avenue NW, 2d Floer, Washington, [2.0 20036-1800, (7031 532-4699); Theodore 5. Bloch.
tlawyers.com { Martindale Hubbelit had no listing tor 2 Theodore Bloch: an internet “people
search” revealed @ Theodore Bloch, attorney. at 1900 Jobhn F. Kennedy Boulevard,
Philadelphia, Pennsyivanm 19143-1340: (213) 831-8839) (Messrs. Schropp, Gonson. and
Bloch were all with the United States Department of Justice at the time of (his case. | have
seen neither of them since the conclusion of the case and do not know if the addresses piven
here are tor the same persons.)

{a) SEC v Southwest Coal & Energy Co, 624 F.2d 1312 (5th Cir. 1980). revgm
purt dff e in pare 139 F Supp. 820 W 3 Lal 1977).

(b} Southwest Coul & Enerpy Company (Southwest™) sold undivided fractional
imerests in utl and gas welly to investors. Such interests were seeunties as defined by
the federal Secunties Act of 1933 {the "33 Act™). However, the interests and their
sales were exemption trom registration through an exemption commonly known as
“Schedule 17 To claim the exemption, a seller was required to Hie an offering
ctrcular with the Securities and Exchange Commission, providing information about
the sefter and the proposed oil and pas venture.  If the seller was subject to an
injunction obtained by a securities regulatory body, state or federal, the exemption
was unavailable. Afwer tiling several oftering circulars with the SEC, Southwest wias
sued by the Texas Siate Securities Board for alleged violations of the Texas
Securities Act. Al the Board’s request. a Texas state district court issued atemporary
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imjunction dagiinst Soathwest and 15 officers and directors. enpoining them from
futare sales in Texas. Later. the SEC suspended Soothwest™s Schedule 13
exemptions.  Because Sputhwest sold ot and gas interests in Lovisiang affer the
isuanee of the Texas state-court injunction, but fefore the SEC suspended the
exemption. the SEC alleped that Southwest and certain of its officers and directors
had violated the 33 Act. Although there were other tssues in the case. the tssue of
importanee was whether the issuance of the stale-count injunction ipse facm
destraved the previonsly obtained federal-securities-law exemptions. The federal
district eourt held that it did. The Fitth Circuis Count of Appeats reversed. This case
established that a pust-filing oceurrence that would have rendered an exemption
unavaibablie for subscquent aferings does not result in the dissolution of the
pres ioualy aeguired eaemption, Thas the sales that vecarmed between the issuance of
the injunction, but betore the SEC formatiy suspended the esemptzan, were not in
violatton of the 33 Act

tot Lrepresented two indiv iduals who were sharchalders and diceciors of Soshwest
Coal & Eoergy Company and had heen named by the 812 us defendants inthus case.

£ | eepresented the individuals frant the time the SEC sued, handling ail aspects of
the case, including discaven gnd pleadings dratting. 1tned the case to the toal court
and prepared the brict und argued the case before the Fifth Cireuit. The trial court
decided issues conceming viviations of the antilraud provisions of the 33 Act. as well
as the ahone-deseriboed issue i avor of the SEC He decided another aniifraud
attegation against the SEC. Both sides appealed. The final resolution by the Fifth
Clircult affirmed al? of the antifraud determinations of the tmal court. but reversed the
trial court’s ruling on the exermption.

{7y State of Texas v. Ennfex (il & Gas Company, 14th Judictal District Court, Dallas
County, Texas; Trial Judpe: Fred S, Harless: Appellate Judges—éth Count of Appeals:
Chief Justice William J. Comelius, Justices C.L. Ray & Stephen Oden; Counsel for othee
Parties: Bill Flunary, 1116 famar Avenue, Parls, Texas 73460, {903) 785-3521.

() EnnTex €4 & Gus Co. v, Stare. 360 $.W.2d 494 {Tex. Civ. App— Texarkana
1977, wrtt rel™d nore), gappead dism ' lack of substantiaf federal guestion 439 1.8,
961,99 S.Ct 445, 58 L.Ed.2d 419 (1978).

{h) EnnTex was a sefler of fractional undivided interests in oi] and gas leases. Such
interests are securites under both state and federal taw. However, the interests were
exempt trom lederal registration by virtue of an exemption commonly referred 10 as
“Schedule D7 Schedule D provided that it a seller sold only a limited number of
interests and provided information te the Securities and Exchange Commission and
the investors by means of an offering sheet. the seller did not have to repister the
secutities. Histotically, the Texas State Securities Board had taken the position that
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i the seller was focated within Texas. hut sold Interests only to investors located
without Texas. and had gualitied federalls pursuant w Schedule I3, the interests were
not subject to registration in Texas.  dn 1975 the Texas State Sccurities
Commissioner changed the position and sued numerous companies, including
FEnnTex, tor failing tw register in Texas the interests that they were selling. Ennfex
asserted that, us its sales activities were solely Ininterstate commerce, further
regulation by Texas placed an unreasonahle restraing on interstate commerce. The
trial and appetlate courts ruled in fvor of the state. holding that Texas had an
independent right to regulate securities sales and that such regulation would be
upheld where s effects an interstate conunerce are incidental unless the burden
impused un such comnieree is clearly excessive inrefation to the: pmative benetits.”

{ch | represented FnnTes Ol & Gas Company and several related entities and
individuals.

fdi 1 was sohatituted am counsel adter the =rate suit had been filed in the trial court.
From that point forward, | haodled afl aspects of the fitieation, conducting and
ranticipating in all discovery, dratling all picadiogs and brices in the trial court,
appearing at all kearings, and acting as trid counsel. | prepared ofl appellate briefs,
including the briet to the court of appeats. the application for writ of error 1o the
Texas Supreme Court, and the jurisdictional statement te the L nited States Supreme
Court, The disposiiion of the case was sgainst EonTex and in tavor of the state.

Rover v Ritrer, 38h Judicial District Court, Jefferson County. Texas: Trial Judge:
Sth Court of Appeals: Chiel Justice Martin Dies, Jr.

Justices Homer E. Stephenson (concurring) & Quentin Keith (dissenting); Counse! for other
Parties: V. Lane Nichols, PO Box 3827, Beaumont, Texas 77704, (404) 880-3715; Mary Jo
Carroll {for amicus curive on appeal) (deceased),

fa) Royer v. Butter. 331 S.W .2d 448 (Tex. Civ. App.—Beaumont 1975, writ ref"d
nr.eb

th} Texas state law provided that liquor stores could remain open untit 9:00 p.m.
Although Texas law places most Houor regulation inthe hands of the state, cities are
given some regulatory powers.  The City of Beaumont passed an ordinance that
required liguor stores within the city limits of Beaumont to close at $:00 p.m.
Several liquor-store owners sued the mavor and city counctl members of Beaumont,
seeking 1o have the ordinance declared void on the basis that the legislature had not
delepated to Texas citics the power to regulate the hours of operation of liguor stores.

{c) [ represented the liguor-store owners contesting, the ordinance.

{d) [ handled ali aspects of the case, including the onginal filing of the suit in the
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tria] vourt und the drfting of pleadings and briefs and tyving the case to the tal
court. Following an untiavorable decision. | prepared and argted the vase before the
court of appeals. The court of appeals decided the case favorably 1o the liguor-siore
owners and struch down the ordinunce.

(9 Bloom v. Texas Siute Board of Fxaminers ot Pxvehologizes, 16Tth Judicial District
Court. Travis County, Texas: Trial Judge: Thomas D. Blackwell: Appellate Judges—-Third
Court of Appeals: Chiet Justice John C. Phitlips. Justices Trueman . O'Quinn & Bob E.
Shannon (dissenting), Appettate Judges—Texas Supreme Court: Justices Jack Pope. Zollic
Steakbey, Sears McGree, James G Denton. & Price Daniel. Chie! Tustice Jue R. Greenhill.
Justives Ruedl Walker & Thomas M. Reavley Ddissentingr Co-Counsel: Arthur Mitehell
decessed), Cuunsel Far other Punties; 1O Duvis, 2903 Bowman Lyvenee, Austin, Texas
TRTN3, {3123 478-4116; Part Bailey cunknown: the State Bar o Texas has no listog tor Mr,
Bailer 1: Harvey €. Green tunknown: the Sute Bur of Texas has ao histing tor Mr. Green).

1a) Bloons v feaas Stare Bd oo Exane ey of Psveltedogist . 49208 W 2D 40l tTex
1973 e 475 S W 2 T e Clv, ppe- - Aesson 1972

ib) Inthe fate E961ks, the Texas lepislature passed a statute cegutating the practice of
paveholozy. At the time of the act’s passauy, Bioom was a practicing psychotowist
Fhe aet contained 2 grundbather clagse. allowing persons with a master degree in
pevcholopy and whoe had practiced psyehology for at Jeast eight years 10 obtan a
fHeense without an examination. The lexas State Board ot Fxaminers of
Payvchulogists densed Bloom™s application for a license under the grandtather clause.
The Bourd wok the position that bocause the stawute said the Board “may™ license
sameone who met the prandiathering qualitications, the Doard had discretion to deny
the license on any other basis it saw Bt Bloom sued the Board, asserting that the
Board hud no diseretion it the grandtather qualifications were satisfied. and sought a
writ of mandamus directing the Board to issue him a ficense.

tey b represented Wallace Bloom,

td) L handled all aspects of Bloom's case. | prepared the trial pleadings and filed his
suit in the trial court. | prepared all other pleadings, motions, and briefs in the trial
court. and conducted all discovery. Iprepared Bloom's brief on appeal to the court of
appeals and argued his case before that court. [ prepared his application for writ of
error w the supreme court and brief to that court. and argued his case to the supreme
court. 1 prepared his motion for rehearing to the supreme court. On mation for
rehearing. the supreme court conditionally issued the writ of mandamus, holding that.
as Bloom had satisfied the statutory requirements tor a license, the Board must
license him.

(10) State of Arkansas v. Hill. Circuit Court of Howard County, Arkansas; Triat Judge:

25



18.

800

Bobbn Steel: Appetlate Judges - Arkansas Supreme Court: Justives George fose Smith,
Lyvle Brown, John A, Fosteman, 5. Fred Jones, Conley Byrd, & 1 Fzank Holi Chiet Justice
Carteton Harris (dissenting  Co-Counseds A F Mobler, 128 East Main Sireet. Russeliville,
Arkansas T2RIT. (3011 968-6233; Wiiliam F. Smith, Jr.. 122 South Commerce Strect,
Russetlville, Arkansas 72811, 1301 96840201 Counsel foe uther Parties: George F Steel,
L02 North Mair Street, Nashville, Arkansas 71832, (8701 S43- 1876k Ray Thornten
funknewn: she State Bag of Arkansas bas no Hsting for Mro Thomten): Jumes . Neal
tunknown: the State Bar of Arkansas has e listmg for Mro Neall,

ta) Al v Stare, 487 SN 2d 624 cArk. 1972

ihe Thonus N sweas fndieted B fiovand Coanty . Arkansas srand jun Ter the
criminal effense of disposing of property subject b a lien. Rill had purchased a herd
ul catrle and Hraneed the tramsaction through the Nashville tArkansas) Producuon
Credit Associmon m late 1969, [0was undisputed that T had sold the cattle. Asa
detense HHH asserted that e had the corsent o?the PCA o sel! the cattle, Attrial he
U Tl el sent muas e oxposs ar smiplued

regtacated Tt the i vour i
fronn the conduct ut’the parties.” The trial court retused the reguesied charge, and the
jury comvicted. Onoappeal she Suprane Court of Arkansas held that such an
Histruchon must be wrven, o properis roguested.

iet Frepresented Thomas Hill

1d) eonsulted on pleadiogs and motions tiled in the trial court and maintained the
dav-to-day contanet with the clivnt. 1uppeared at pretrit hearings. Arkansis counsel
did the primary dratting work and was lead at the prewiai bearings. W shared
responsibility during trial. { assisted in the briet on appeal, Hill's conviction was
reversed and remanded to the tnal connt. Hill worked out o pay-out agreement with
the PCA, and the vase was never roried.

Legal Activities: Describe the most significant iegal activites you have pursued,
including significant litigation which did not progress to trial or legal matters that
did not involve litigation. Descnbe the nature of your participation in this
question, please omit any information protected by the attorney-client privilege
{unless the priviiege has been waived )

In the late 197Us and early 1980 | acted as trustee’s counsel 1o a number of Austin ares
lending institutions involved in tax-exempt bond offerings. | would review all documenis on
the trustee s behalf, whether prepaced by bond counsel, user’s counsel. or otherwise. 1 would
prepare and sipn trustee™s counsel upinion tetters and would attend and participate in the
closings. During this same time period, one of my partners and 1 prepared and obtaned
registration for a public seeurines offering for a local bank holding company. Most recently,
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a5 4 memnber of the National Conference ot Conznissioners on Uniform State Laws, Tserved

45 a member ot the dratiing comntittes For revisions e the Uniform Securities Act.
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It FINANCIAL DATA AND CONFLICT OF INTEREST {PUBLIC)

List sources, amounts and dates of all anticipated receipts from deferred income
arrangemenits, stock, options. uncompieted cantracts and other future benefits
which you expect to derive from previous business relationships. professional
services, firm memberships. former employers. chents. or customers. Please
describe the arrangements you have made to be compensated in the future for
any financial or business nterest.

None,

Explain how you will resolve any potentiaf canflict of interest. inctuding the
vrocedure you will follow in determining these areas of concern. Identify the
categories of hhgation and financiat arrangements that are likely to present
potential conflicts-of-interest during your initial service in the position to which
you have been nominated.

The only areas that are likels e opose potential conthets are stoch ownership and
arganizationu] alfitiations | propose o presade the clerk's office with a scheduole of
companies in which T own stock and a list of the orgamsations o which | belong, in order
that the elerk s office ean z2asign cases in which those emities are parties toanother judiee. In
addittun. Dwill have mv judicial assistant sereen all pleadings against simikar lists w ensure
that ne parties Pave been added that wouwld erewe a condlict, 1f and when the stock market
rebounds. Lintend o dispose ot some of the securilies thut 1 new hold in order 0 lessen the
likelthood of conflict. {n all such instances. | will follow the guidehines of the Code of
Judicial Conduct,

Do you have any plans, commitments, of agreements to pursue cutside
employment, with or without compensation. during your service with the court? If
0, explain,

Moy,

List sources and amounts of all income received during the calendar year
preceding your nomination and for the current calendar year, including alt
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more (If you prefer to do so, copies of the
financial disclosure repert. required by the Ethics in Government Act of 1978,
may be substituled here.)

Sev attached financial disclosure report.
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Please complete the altached financial net worth statement ir detait {Add
schedules as called for).

Seg attached net worth statement.

Have you ever held a positon of played a role in a political campaign? if sg.
please identify the particulars of the campaign. inciuding the candidate. dates of
the campaign, your title and responsibilities

Yes

Y Suwrrogate Speher tor Georee 118 Bush, TU8E & 10492 Presidential Campaians;

12 Nurrogite Speaker for Gearge W Bush. P994 Gubernatorial Campatgn,
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FINANCIAL STATEMENT

NET WORTH

Provide a complete. current ftnancial net warth statement which lemizes in datad all
assels [including bank accounts, real estate, secusities. trusts, investments. and other
financial heldings) all labilities {including debts, mortgages. Ioans, and other financial
abligations) of yourself, your spouse, and ather immediate members of your household.

ANSLTS | LIABIL!TIE S [

s - T i

Cash on hand wd e ek i i I Netes Fasahle 2 bapks secured i i
US Governmen weurtiveadd whadule HETRF ] PR NTE LT DY W :

Linbisted secursees wdil sonedue

s e o athers

Accaunty uml ngtes receialie ts a2 Bl e 6. 10K

baue Fromocelatives and fricnds

[3ue Teoun giners ' |—U|.‘wr LT SRR R FPRRER L Ty A [T

[3owbtbul | Feal estote morgages pas ahle-ad schedile 414,564

Real sstae wwned-aiht scheadule RTRERY < aond wther ligns pas anle

Keal estate martgages receivable Liher Jehiy-emise

Antos and mber personal properts 2ILB00 | Jaewar Crede 0.%a8

Cash vadue-hifl insarznis [

Onher ansets demize:

Clark, Thomas & Winters 305k Plan 122979

Emplovees Retirgmem Svitem of Teaas

Cield Caing i 34,(]_?.‘1 Turtul leahuiatiesy 442,121
I Mot Worth 1574844

Total Assety 20te 965 | Tutal badlives and net warth 016465

CONTING None.

CGENERAL INFORMATHIN

As endurser, vomaker ar pusrantor

Are any assets pledged? (Add schedule) No.
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L luases ar contragis

! N

Are s detendant imany suitsaor legad

Fepal Claims

Flave s ever taben banpsrupiey ™ S

i
!
e f
Prosision fer Fedeeal Invams Tax | i |
. R -
[ (her special dem L l L ; |

1.

A

FINANCIAL STATEMENT

SCHEDULENS

175, G ernimient Securitiss:

L nited Snnes Sovres Bond Serics FIF

Agrene Svsiemis e, Cliss A Cammoen 20
Aems [ne. Class B Common 1103
Aoerican Exprass Campany {30
Anheuser Rusch Companies Inc. (4014
ADL Time-Warmer [ne, 12253

AT&T (28033

Avayi Ine. 133)

Boving Company (323,442}

Bristol Mevers Squibb Co. 1200)

. Cass [nformanan Ssstems Tne. (1031
- Charles Schwah Corporation (300,595

heveon Texaco Uorporation (291 3177)

. Cltigroup lne. (311,981

- Cumeast Corporation (457

C LaimderChnsler A (U

. Dell Computer Corporation § 3000
- ExsonMobal Com (21 768y

. Ford Motor Cormpany (473,797}

. Hrewlett-Packard Compuny (126)

. Home Depat Ine, ¢354

Totel Corp. (400)

2 LLP. Morgan Chase & Co. (374.48573)
. Lehman Brothers Holdings Ine., {40}
. Loral Spage & Communications Lid. (100)

k)!

S

HESRUN

L

139 a0
[RERITE N4
(933200
263925
6T
6950
8.714.04
4.434.00
2R 25
mam
18,451.17
1La6%.75
|.2B9 25
pRUTIXYH
56, 28tL00
762751
3406 60
2466.40
158500
F232400
8.448.59
2.346.00
31.00
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29,
. Southwest Adrlines [ne, (3600}

- Spindletop O} & Gas Co, (3334

. Target Corp. (200}

- Travelers Praperty Casualty Corp. Chass A Common (13.036)
- Travelers Property Casualty Corp. Class B Common (260721
- Ulnocal Coep. (113.649)

el L

(S I P}

el e Dd ew el s S s

-

Il

L

L
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350 Locent Technolopies (374.3166)
26
RER

Microsolt Corporation (3003

Pioneer Dratling Company {500)

Rogers Cantel Mobile Communications Tne. {1081
Roval Duteh Petrolewm Company (H0)

Viacam [ne. Class B Common (104 (46

. Venrvon Coptmunications (79,1 1449
L Wisteon (33,323

- Walt Pisney Company (313,410}

- Wells Tareo & Co. 0100

C WorldCallNet Inc. (16494}

L Zinmer Howdings [ne, (260

. Lasted Securities - Mutual Funds & Money Markets:

R R

b

[t

AN Globai Science & Tochnotogs Fund Class A (1248.03)
Fidetity Blue Chip Growth Fond (309.476)

Fidelity China Regtonal Fund 1241.334)

Fidetity Municipal Money Market Fund (4028443

Fidefity 1. 8. Government Reserves Fund (5603.949)

Oreat Hall investment Funds 13 810.63)

Vangpuard Growth Index Fund (1500.1575+)

Vanguard Intermediate-Term Tax-Exempt Bond Fund (486 678)
Vanpuvard Prime Money Market Fund (6086.66})

. Listed Securities - Bonds:

[

Lower Colorade River Authority Revenue Mini-Bond Series 1994
Lower Colorado River Authortty Revenue Mini-Bund Series {995

E. Other:

t.

Clark, Thomas & Winters 401k} Plan (as of 12:31/72002)
a. Franklin Reat Cstate Securities Fund

h. Washington Mutual Investors Fund

c. Putnam New Opportunities Fund

d. Franklin Balance Sheet Investment Fund

3z

o742
§jus72.00
1.610.00
142400
16061800
To.430.00)
1L335.60
SHEG00
[R5 76
37518
201035
4.233.57
TR4E 14
190,41
333010
40831410
7
Q7930

0 HU0) a8
L6231 910
2310108

A 2R A4
5,605 99
13,81{:.63
3326752
6,657.76
6.086.66

§ 50000
060,00

$ 14.174.64
29749211
16.103.73
32,906.81



807
20 Emplovees Retirement Svstem af Lexas tus ot 8 31:2002) § 3237458
F. Real Estate Owned:
1. Residence. Austin, Travis County, Texas % 975,000.00

20 Oil & Gas Working Interests, San Juan County, New Mexico 5 Ju.000.00

G Real Estate Morleages Pusahie:

1. Wells Fargo Home Mengape. [ne S3IL5H3.04

As o Narch 1702003 turless stbemegse aotedt

33



808

I GENERAL (PUBLIC}

An ethical consideration under Canon 2 of the American Bar Association's Code
of Protessional Responsibilty calls far "every lawyer. regard'ess of professional
prominence or professianal workload. lo find some time to participate in serving
the disadvantaged.” Describe what you have done to fulfill these responsibilities,
listing spe..fic instances and the amount of time devoted to each.

Although T have not dene o sarge ameuis of peo Some work, what | have done has been
steady throughowt my practice. usteddly handhng manor matters. such as divoree or licensing
problems, for persins s ho were friends or referred 1o me by friends snd whe coold not atford
un aitmes . [ have also done pre Aoae work for my chureh, | generally made no attempt to
keep records of these activities. However, two examples of cases thai were out of the
arctinary invoelved {1 han appeal from adenial ol social-sevurity benetits and ¢ 2va civit-riphts
actat sl @ Tends counts en befionl ol a L innate alieging an Bighth Amendment
cunditinns-af-mcarceration vase. 1o the social-security case, a woman had suffered adouble
ancurysm in her brain, rendering her incapuble of performing her normal job as a high-school
teacher. She had applicd for disabitity benethis, had been turned down, and sought my help |
appoaled the decision, and tried it betore o federal sdiministeative Taw judye. who awarded the
henetits. Tdid not charge o Tee for my services and estimate thit | expended approximately
one hundred hours 1o the case as well as a small amount of out-of-pecket expenses. In the
Eighth Amendment case. 1 was asked to represent an inmate of the state prison who had filed
a pro se civil-rights action, which one ot our Lnited S1ates Magistrate Judpes telt may have
estublished a primu focie vase. Over & lengthy period of time, | repleaded the case.
conducted discovery, ¥isited with the client at his place of incarceratian, which was & long
distance from Austin, and, tinally. represented him in a juny trial. Although the suit was
unsuccessiil, the client expressed his wratitude o both me and the court for being atlowed t
have his day i eourt. Tdad not chiarge o fee for my services and estimate that | expended
approximately two hundred hours on the case as well as my firm’s absorbing all out-of~
pocket expenses, including the cost of depositions, which approximated §10060.

The American Bar Association's Commentary to its Code of Judicial Conduct
states that it is inappropriate for a judge to hold membership in any organization
that invidiously discriminates on the basis of race, sex. or religion. Do you
currently belong, or have you belonged. to any organization which discriminates -
- through aither formal membership reguirements or the practical implementation
of membership policies? If so. list, with dates of membership. What you have
dane to try to change these policies?

N,
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Is there a selection commission i your jLrisdiction to recommend candidates for
nomination to the federal counts? If so. did it recommend your nommation®
Please describe your experience in the entire judicial selection pracess, frorm
beginning to end {including the circumstances which led to your nomination and
interviews in which you participated)

Yes, abthoogh | da not krow O the committer recommended my nomination.  Persons
interested in becoming federal judyees were requested to subimit an application to Texas's two
Unized States Senators on torms provided by them. Tdid so.and was later notified that | had
been selectad for an interview helfore the Senators” screening committee. 1did so interview,
Rivtewn persons were intersiewed for s benches in the Western Disict of Texas, 1 was
Later adv ised that the comnttze ranhed the persons miess iowed. The commitice’s rumkings.
alumg with comments o the committee memberss were furwarded to the senators. The
seaters determimed whorn thes would personally inerview, in Washington, tor the four
posstions. | was interviewed by the senators, 1 do not know where 1 fell in the rankings
subminied o them by the servening committer Pollowing my recormmendation to the
president, [was inters lewed by the White Howse. the FBL and the Departmueat ot Fustice and
coimpleted saicroes Borme and guestionnaires. Dwsas noiminated on Mas ©0 2003

Has anyone involved in the process of selecting you as a judicial nommee
discussed with you any specific case, legal 1ssue of queston in a manner that
could reasonably be interpreted as asking how you would rule on such case.
issue,or queston? If so. please explain fully

N

Please discuss your views on the following criticism involving "judicial activism.”
The role of the Federal judiciary within the Federail government, and within
society generally, has become the subject of increasing controversy in recent
years |t has become the larget of both popular and academic criticism that
alleges that the judicial branch has usurped-many of the prerogatives of other
branches and levels of government.

Some of the characteristics of this “judicial activism™ have been said to include:

a A tendency by the judiciary toward problem-solution rather than
grievance-resolution;

(¢} A tendency by the judiciary to employ the individual piaintiff as a

vehicle for the imposition of far-reaching orders extending to broad
classes of individuals:
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A tendency by the judiciary t¢ impose broad. affirmative duties
upon governments and sociely:

A tendency by the judiciary toward loosening jurisdictional
requirements such as standing and ripeness,; and

A tendency by the judictary to impose itself upon other institutions
in the manner of an administrator with continuing oversight
responsibilities.

e role of any cowrr with any vase s to decide only the particular
controversy thit is properly betore 2 Indoing so, the court should decide the
case on the most narow bests that will resolve the controversy between the
partics to the case. Courts thi restrict themselves o this approach will
seldomm be eriticized for being “uctivist courts.™ However, it is also the role
of the federal judiciary o determine the constitutionality of acts of the
Coneress Otten. tuliiiing this copstineiona] function subjacts the courts 1o
crineism.  To lessen the criticesn, the court shouid not only Tashion s
apinivn narrow v, but explain s reasoning. The cours are the least
derpucratic of our three great governmental institutions and should, where at
ali possible and conststent with the courts” constitutional and congressional
mandates, retrain reaching solutions betier el 1w the legislative and
exceutive branches—the more democratic institutions,
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