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QUESTIONS AND ANSWERS

Respopses To Senator Richard J. Dorbin's
Questions foxr Thomas Michszel Hard{man

1. In your Scaate questionnaire, youn state thut the most important case you have
persenally handied is Dafley v DeFazie, in which you represented the Repablican
Commitiee of Allegheny County in a challenge (o @ redisricting plan. ¥ou are potitically
active and presently serve ag the treasurer of the Republican Committee of Allegheny
County. Are you prepared to tecuse yourself in cases that come hefore you in which the
Republican Party is a litigant?

Response:

In my Senate questionnaire I listed the ten most significant litigeted matters which T
porsopally handled. The cases were organized primerily in chronolegical order, baginning with
the Thost recent cases. In addition, I sought to pravide & roprescntative sample of cases, including
federal, state, trisl, and appellate cases. The most recept trial I included vas Dailey v. Defazia,
in which I represented the Republican Commities and scveral individuals who claimed vialations
of, Inter alig, congtitutional rights. At the time [ liigated the Dailey case, I served as Treasurer
of the Republizcan Committee of Allegheny County, an office to which [ was elected in 2000. 1
was neminated by President Bush on April 9, 2003 and the foilowing day I resigned as Trcasurer
of the Republican Committes of Allegheny County. 1 atn ge longer politically active.

Titls 28, Sccrion 455 of the United States Code and Canon 3{C)(1) of the Code of
Conduct for United States Tudges provide: A judge “'shall disqualify himself [or herself]in any
preceeding in which {the judge's] impartiality might reasonably be questioned . . . "
Accordingly, if | am fortunate cnough to be confirmed, I would follaw the statute and tha Code
of Conduet in 21l instances when making recusal decisions,

2. In your Senate questiopnaire, you state that the d most inportant case you
have personally handled is Modrovick v, Alleghany Cowuriy. In thiis case, you defonded on a
pro bora bagis the display of a2 Jarge Ten Commandments plaque in the Allegheny Connty,
Penosylvania courthouse.

{a) Do you believe that every Amcrican — Christian or non-Christian - bas a
right to kave the tenets of bis or her retipious beliefs displayed In government
boildings? Why or why not?

Response:

Canan § of the ABA Mods] Code of Judicial Conduct provides that a judjeial
candidate shall not “make statcrments that commit or appear to commit the
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candidate with respect to cescs, controveteies or issues that are likely 1o come
before the court.” In light of Cagan § and its Commeptary, 1 am not at liberty to
express a personal opinion regarding whether every American has aright to post
his or her religious beliefs in government buildings. I will carefully follow
precedents of the United States Supreme Court and the U.S. Court of Appeals for
the Third Circuit in deciding any case, including those arising under the
Establishment Clause.

How do you reconcile the officisl government action of publicly posting the
tenets of a particuiar religion with the Establishment Clause of the
Constitution?

Responsc:

in the Madrovick case, Allegheny County has argued that its purpese in accepting
the donation of The Commapdments Plaque was secular, viz., to honar the Tule of
law and to remcmber those wha perished Gghting for the rule of law during World
War ] Thik case has been stayed pending 4 decision of the U8, Court of Appeals
Tor the Third Circuit in another case involvieg the Establishment Cleuse. If
confirmed, [ would carefillly follow binding precedents of the Supreme Court and
the Court of Appaals for the Third Circuit, including those imvolving the
Establishment Clause.

Why did you choose to work on this case?
Respanse:

In Modrevick, I and a team of Reed Smith lawyers have represented Allegheny
County since the §rmn was asked by our County Execulive to undertake the matter
an a gro bono basis after he received 4 [arge volume af correspondence from
citizeng urging the County to defend the casc, Allegheny County his d=fepded the
case by arguing that The Commandmenta plague, which was afhixed ta the Coumty
Caurthouse in 1917 and is one of 20 plaques on that building, should be allowed
to remuin there despite the Plaintiffs’ objections.

k2 I wouid fike to knaw your views on privacy righrs.

(a)

Do you believe in and support 3 canstitutionai right to privacy?
Respanse:

In Griswold v. Conngcricut, 381 U8, 479 (1965), the Supreme Court emmciated a
constifutional right to privacy. As with all other areas of the law, if confirmed 1
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would faithfully adhere to the precedents of the Sug Court and the Court of
Appeals for the Third Circuit regarding the constitutionai right to privacy.

(b}  If so, do you believe the constitutional right to privacy cncompasses 3
wamin’s right to have an shortian?

Response:

In Rae v, Wade, 410 U5, 113 (1973), the Supmm: Court held that the
constimtional right 1o privacy cocemp man's vight to have an sbortion.
The Caurt reaffinmed this halding in Planud Parenthood v. Casey, 505 U5, §33
(1%92). As with all other areas of the law, If confirnied 1 would faithfully adhere
to the precedents of the Supreme Cowt and the Court of Appeals for the Third
Circuit, inchuding those precedents regarding sbortien rights.

() Do you agree with the recent comrments of your hame-state Senator Rick
Saptorum that “if the Snpreme Court says that yoa have the right to
conaensual [p2y] sex within your home, then yon have the right to higamy,
you have the right 1o incest, ¥ou have the right to adaltery?” Pleass explain.

Respanse:

Although [ 3m not familiar with the full context of the remarks quoted abave, |
understand that they were made with respect to the casa of Lawrence v. Texas,
which is now pending before the Supreme Court of the United Stetes. Az a
nominee, it would be inappropriste for me ta comment un & ¢ase currently
pending hefore the Supromes Cowt. Howevet, if confirmed, I would be bound to
follow and would follow a!l decisions of the Supreme Court.

4 You are a member of the Faderalist Socicty. Do you agrec with the follawing
excerpt from the Federalist Society’s statement of purpase? Flease sxplain.
“I.aw schools and the legal profession are currently stropgly dominated by a
form of orthaedox liberal ideclogy which advoecates & coptralized nud oniform
society. While some members of the academic community have dissented
from thesc views, by and large they are taught simoltaneously with {and
indeed a3 if they were) the law,”

Response:

I am a member of the Federalist Society, which is 2 large crganization with 2 diverse
membership. The Federalist Sacicty provides fora for debat= on a wide variety of topics and
works hard lo ensure that a bread spectrum of views ore represented at its events. The Federalist
Socicty dees not [obby, takes no political positions, and docs not engage in Ligation. [em a
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mezmbet becayse 1 believe that the organization is committed 1o fair, reasoned, wnd civil debate on
matters of importance to alt Americans, Duripg the past thirtesn ysars T have spent vory Little time
on law school campuses. T have been to the University of Pittsburgh School of Law and the
Duquesne University Schec) of Law to intervicw studems secking emplaymeat and, on occasion,
have attended programs. (The only programs [ recal] included three held at Duguegne University
to hear Archibald Cox, Kathlecn Keunedy Townsend, and Justice Samdra Day O'Connor). Bascd
on my time gpest 2t the law schools, [ have not discerned aay ideology - iberal, conservative, o1
atherwisc. With respect ta the fegal profcssion, ] bave not experienced any dominant ideology.
Rather, I have heard a diverse range of apinions og all matters, legal and otherwiss, fram the
hundreds of lawyers with whot I have come inta contact during my years of practiciog law.

5. According ta its mission statemcnt, one of the gosls of the Federalist Society is
"reardering priorities witkin the Iegal system to place 2 premium on individual liberty,
truditions] values, snd the rule of taw.” Which prioritics, if any, do you believe need to be
reordered? What is yoar belief rbout the role of federal judges and the courts fn
reordering such priorities? On which traditional values should therc be a premium, and
why?

Respanse:

1 belicve Article T jurists hold a unique place within sur constituliona) gevernment.
Unlike= the legislature, which enacts laws that reflect a variety of public policy judgments, the
judiciary’s pole is primarily interpretive, The inferior federa) courts are duty-bound to interpret
the [aws as written and 1o adhers o the precedents of the Supreme Court. 1do not believe it
appropriate for fedenl judges to "reorder priorities”; that task belangs to the legislative branch of
government, which reflects the will of the people,

6. During the last presidential election, President Buch pledged that he would sppoint
“strict conatructionivts™ to the feders! judicizry, in the mald of Supreme Court Justices
Clarence Thamas and Antonin Scalia.

(Y] How would you describe the judicial philosophy of Justices Scalia and
Thomas?

Responsde:

In defarence to sitting tnembers of the Supreme Court, T do not beleve it
appropriats for 8 nominee to an inferior federal 2ourt ta cotnment ypon the
judicial philasophies of sitting Justices of the Supreme Court. Nor am I
sufficiently familiar with Lhe fill bedy of work af either Justice Scalia or Justice
Thomas to describe adequately their judicisl philosophies. T understand, however,
that Fustice Scalia has described himself ag a textualist.
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How would yor describe your own judicial philosophy, and bow do you
believe 1t {s different from or similar to Justices Scalia and Thomas?

Responae:

Although I have never been a judgpe, based upen my experience adjodicating
natters on behalf of the Disciplinary Board of the Supreme Court of Pennsylvania
amd the National Association of Secunties Dezlers, I would characterize my
judicial philosophy as follows: First and foremost, al) parti=s 1e the controversy
are entitled to a full and fair hearing. Secand, there must be smbial respect and
professichalism arhang the tribimal, the litigants, and their counsel. Third, my
obligation in deciding the matter is to hear ail the evidence, weigh it carefufly, and
deride the facts avcording to the weight of the evidencs. Finally, Imust read the
controliing legal authoriry, understand it, and apply it honcstly to the facts of the
casc. In sum, I believe district conrt judges should decide eech case honestly and
Inirly un the merits.

As 3 judge, would you interpret the Constitntivn strictly sccording o itz
original understanding in 17397

Response:

If confimmed, | would interpret the Conatitution as written and as intarpreted by
the Supreme Court during the past 214 yrare

Do you think that the Supreme Conrt’s wost important decisions in the last
century — Brown v Board of Educetion, Miranda v. Arizens, Roe w Wade —
=re consistent with strict constructionism? Why or why not?

Response:

Brown, Miranda, and Roe are all importao? precadents of the Supreme Court 1o
which I would fithfully adhere if confirmed as a district eourt judge. Brown
served as the basis for landrmark civil rights lcgislation in the [9680°s. Miranda
recently was reaffimied in the Dickerson case, end Roe was reaffimmed by Cusey.
The phrase “striet constructionism™ is subject to various imderstandings. Certain
provisions of the Constitution arc more amenahie to "strict comsiraction” than
others. For example, the sge requirements (ot Representatives {tventy-five),
Senators {thirty) and President {thirty-five) and the Sixth Amcodrment right fo a
jury trial in eriminal cases dre strrightforward. Other constitutional provistons,
mast netably the Equal Protection Clanse and the Due Process Cluuse, require
deepcr andlysis and have cvalved aver many decades of precedents. Furthermore,
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the doctrine of stare deciniz plays an important role in cases invelving
copstintional provisions that have been the subject of numerous cases over lang
periods of time.,

7 List three Supreme Court cases (other than Plessy v. Fergusor: and Dred Scort v.
Sandford) with which you disagree, and cxplain why.

Response:

District court judges are required bo decide cases on the factual and legal records
presented to thetn. During my study of Supreme Court jurisprudence, | was never privy s a
complete recnrd before the Court. Accordingly, I annot state with any degres of certainty the
cases with which I disagree. More findamentally. whether I disagresd with a decision of the
Supretoc Court i5 irralevant becanse district court judges are bound to follow faithfully the
precedents of the Supreme Court and the geverning Court of Appsals, Finaily, I wowld not want
to cornfuent on precedents to the extent that sich camirent could be construed ag commiting w
tule a certain way in a case that might come before me. Nevertheless, if ¢onfirmed T would be
required to decide cases in areas where precedents of the Supreme Court may be in tengion.
Subject to these iphercpt linitations, I cite the following:

(1) Korematse v. United States, 323 U5, 214 {1944). In Karemarsu, the
Supreme Cowrt upheld the incarceration and dispossession of American citizens
of Japanese ancestry. Without questioning the motives of the anthorities whe
made this decizion, query whether it comports with the cuur=nt state af Suprems
Court jurisprudence interpreting the Equal Protection Clause snd the Dus Process
Clause,

(2) Buck v. Bell. 274 U5, 200 (1927). Iz Buck the Supreme Court upheld a
Virginia stalute authorizing (he steriization of irmates of state institutions who
were deemed to be insane or imbexiles, Like Ko Ly, query whether Buck
remains geod law in light of subsequent Supreme Court decislons.

(3) Lockner v, New York, 198 U.S. 45 (1905). In Lochner, the Stupreme Caurt
invalidaied a New Yark Law sccking to protect the health and safcty of workers.
The Court’s decision in Lochaer has been criticized extensively and its validity is
ity question.

The fomgomg cases are offired 2s examples of the process of judicisl decisfonmaking in secking
to recancile cases when their validity may be cailed into question in light af subsequent
precedents, intervening cvents, and the passage of time.
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8 In terens of judicinl philosophy, pleasc hame several Supreme Conrt Justces, living
or dead, whom you admire and wonld strive to emnlate og the beach.

Respanse;

If confirmed, { would be obliged o adhere to the decisions of the Suprerpe Court.  Some
of the Justices [ agmire include: John: Marshall, Felix Frankfurter, Robart fackson, and Byren
White. Ahhough I admire each of these Justices for differant ressand, the role of 2 district court
judge differs markedly from that of a Supreme Court justice, Thus, T cannet state that I would
seck to cmulate any of these justices should I be fortunate epough to be confirmed.
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Responses To Sepator Edward M. '
nestiogs for Thamas Michael Ha

In Borough of Edgewood v. Cisneros, you represented plaictiffs in an onvuceessful
challerge to = t decree puz in place to remedy illegal racial discrimibation in

pablikc and federally sasisted housing in Allegheny Couaty (Sanders Consent
Decree].

» In your questionnaire yon describe yonr clients as the Borough Council of
Edgewood apd “two African-American residents.” Did you pursue ruce
discrimination claims an bebalf of the African-American clients in this caxe?

Response:

WNo,

Did you represent auy other clients in this case?
Response:

Yos. Trepresentcd all plainliffs in the case, including the Borough of Edgewood,
Bemard Robinson and Hudie Evans and seven of the Borough Councilmembers
(Jay Bush_ foan Davin, Regis Griffin, Chris Kefalos, Joseph Young, James Yucas,
and Stephen Zelenkao),

b. In seeking to enjoin the Sanders Consent decree, you filed sait not only againat
the U.S. Department of Housing and Urban Develapment and Allegheny County,
but also egainst the Neighborhaod Legal Services Association. Please explain
why yoa {iled claims apzinst the Neighborhood Legal Services Association.

Response:

TUnder the Sanders Cansent Dacree, a representative of Neighborhood Legal
Services Assaciation {“"NLSA") wed a member of the Sapders Task Forre. The
Task Forca was principaily responsible for implementing all aspects of the
Sanders Cunsent Decree, including the selection of "scattared site” housing. The
NLSA delegate 1o the Task Force not only had a vote, but was the only party cn
the Task Force that pusscssed a veto over Task Faree decisions. Tn our clairn for
injunctive relief (Count V), wa sued all members of the Task Feree, ineluding
NLSA btcavse our elients sought 1o enjoin the Task Force fiom purchasing
hemes in Edgewood.
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. You indicated in your guestiounaire that you “worked to broker a settiement”
while the case was on appeal. Please describe the work that you did to broker
the settlement, the nature of the sctilement , if any, that was achieved in this
case, and detail st what point of the lidgation these settiement dlscussions took
place.

Response:

Prier to filing cur Complaint in Equity, we initiated settlement disctssiona in an
effort to resalve the dispute. Our imtal offer was that Edgewood would purchase
3 few hotoes and gifl them to families that were eligible for scattered site hoosing
under the Sagders Caneent Decree. There were two purposes for this offer: (1)it
weuld keep the homes an the tax 1olls and (2) by owning the homes, the farsilies
wauld maintain the properties better than the Houstng Anthority and the pride of
ownership would conduse to a beiter enviropment feor the qeighborhood. We
were told that these offers were rejected becayse "Sanders is not a home
ownership program.” Afler we filed the Complaint, the Distriet Court dismissed
the action for lack of standing and for failure to state a claim upon which refief
mmay be granted, ‘While cur appeal to the Coint of Appeals for the Third Cirenjt
was pending, T imitiated sctiletnent discussions again in an <ffort to reack
agreement tnder which the County Housing Autherity would purchase thres
haotnes in Edgewood rathert than the cight that were originally planned. During the
pendency of the appeal, the Allegheny County Housing Autherity advised us that
it had received approval from the Deparizoent of Housing and Urban Develepmen
o purchiase only three hemes in BEdgewood, This ol represchtation was never
memoralized in & formal, written setifement agreement.

d. The district coyrt dismisscd your complaint in this case aad the Third Circuit
affirmed in an unpublished order. Please provide the district court opinion in
this cave.

Response:
A copy is enclosed.

You Gaye been involved in a nomber of cases javolving razl estatc and housing

matters.

Plesse detail any cases {inciuding the ontcome) in which yeu have

{a) represented defendants in challenges brovght under the Fair Homnsing Act or
state nnd local civil rights statytes or
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Regponse:

Alexander v. Riga, 208 F. 3d 415 {3d Cir. 2000): In this case I represented =
husband and wife who were sued for viclations of the Fair Housing Act und the
Civil Rights Act of 1866. The casc was tried to a jury in faderal conrt and the jury
returned a verdict which resulted in judgment for my cli=pls. The case was
appealed, however, and the UL, Court of Appeals for the Third Cirenit revemsed
the order of the trial court and judgrnent was entered for plamtiffs. We filed a
Petition for Writ of Certiorari with the U, 8. Supreme Cowt, which denied the
Petition.

Staszek v, Pennsylvanic Human Relations Comm., 564 Pa. 720 (2000): In Steszek
I defended 2 mag actuted of discriminstion bascd on disability. The Pennsylvania
Hurmnan Relationd Commission entered judgment against our client. We sppealed
and the decision was reversed by Commonwealth Count of Pennsylvania and o
judgment was eptered in our client’s faver. The Commission filed a Petitiog for
Allowenee of Appeal with the Penngylvania Suprerne Court, which was denicd.

Mary Jo Melton v. Penn Park Development, et al, U.S, Dypurtment of Housing
and Urban Development, No. 03-92-0825-8. In this administrative marter
represented a corporation that performed credit checks for residential landlards,
After investigating the matter, the Department of Housing and Urban
Development found no probabile cause against our client.

(b) represented plaintiffs bringing claims under the Fair Hoosing Act or state and
local ¢ivil rights statutes,

Response;

T have not represented any plaintiffs whe bave brought ¢laims undcr the Fuic
Housing Act or slate and loesl <ivil rights statutes, However, 1 have ropresented
several plaintiffs whe bave brought claims uoder federaf civil ghts laws for
variots violstians of federal constitutional rights.

3 In your queationnaire, you indicate that you have handled 54 cages that have goge to
verdict or jndgment.

2 How many cases have you tried to judgment? Please briefly describe each case.
Response:

Thave tried the following nineteen cases to judgment:
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1. Daileyv. DeFazio, C.A. No. 02-0830 (W.D. Pa. 2001}: In this case )
represented several plaintiffs and the Republican Committec of Allegheny County
in & challenge to a redistricting of councilmanic districts in Allegheny County.
The caae involved claims of vielations of the Vating Rights Act, the Civil Rights
Act, and stata law elaims. The trizl court declared the redistiicting plan invalid.

2. Nudi v. Defazio, C_A. No. 02-0830 {W.D. Pa, 2002): After Allegheny
County Council passed a third redistricting plan, we filed another case challenging
its legality. The ismies in this case, which were similar to the claims we rsised in
the first triat, werc limited to constitwiional claims for violation of the Equal
Pratection {lause and the Administrative Code of Allegheny County. The court
upheld the redistricting plan in this case.

3. Hudran v. Housing Quthority for the City of Pittsburgh, 2001 U. 8. App.
LEX{S 8648 {3d Cir. 2001). T was solc counse] to the Housing Autherity in 2 case
brought by a pro se litigaat who alleged thal the police violated his Fourth
Amepdment rights. The jury returned a defense verdict,

4. Lucas Systems v. ESB Bank et al,, No. GDOL-9445 (Allegheny County}.
In Lucas, I was lead counse] ts defendants in an action for specific performance
brought by  technology compuny. The case involved jssues regarding contract
law, construction issues, and remedics. We received 2 very favorable tesult and
- post-trial motione are pending before (he caurt.

5. Alexander v. Riga, 208 F, 3d 419 (3d Cir. 2000). In this cage T was lead
caunsal ta defendants wheo were sucd for viclations of the Fair Housing Act and
the Civil Rights Act of 1866, After trial I handied the appeal o the Comt of
Agppeale far the Third Circujt and 2 Petition for Writ of Certierari filed with the
Supreme Court,

5. First City v. Hengeisberg, No. GD99-4950 (Allegheny County). 1
represented the plaintiff in this ection on 2 guaranty agrecenent. The court
awarded fudgment in our favar, and both parties filed appeals. 1argued the appeal
in Superior Court, which recently reversed and rermanded the cae te the trial court.

7 Stanley v. Steuban Woods Associates, No. 99-CV-359 (Jeflersem County.,
Ohin}. In Srantey, T was [cad counse] to several defendants involved in the
developnient and constniction of a condominium project that were sued for breach
of contract. fraud, and violations of the Ohiu Condominium Act. We prevailed on
all counts except the Condominivm Act claim on which the jury found one of our
clients liable, but awarded no damages.
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8, Powell v. Housing Aurhority for the City of Pittsburgh, No. SA99-746
{Allegheny County). Tn Poweil I wis lead counscl to the Housing Authority in 2
case involving safety in public housing which raised issues of federai
administrative law. The plaintiff claimed that her eviction pursuant to regulations
promulgated by the Department of Hausing and Urban Development was illegal
because the repulations were inconsistent with federal statutes regulating safety in
public housing. ‘We lost this case at the trdal court and om appeal before
Commonwealth Courl. The Peonsylvania Supreme Court granted our Petition for
Allowance of Appeal and unanimously reversed the lower court. | argued the casc
in the Court af Common Pless, Commonweaith Court, and the Peonsylvania
Supreme Court,

9. Smisth v. Cayme, 722 A.2d 1022 (Pa. 1999), In Smith, | was l=2d coungel
for a conzortium of "mom and pop™ landlords, which intervened in a )
constitutional challenge to Rule 1008(B) of the Pennsylvania Rules of District
Justice Pracedurs. Plaintiffs claimed violations of feders] aod stete constitutional
rights. The trie! court agresd and invalidated Ruje 1008(B) a5 unconstitutionei.
We appealed to the Supreme Court of Peninsylvania aa 2 matler of right and the
Supreme Court unanimously reversed the trial court's decision | argued the case
in the Pennsylvania Supreme Court on behalf of all defendants and intervenars.

10, Merlot Tarpaulin & Sidelat Mg Co., Inc, v. Refuse Trunsfer, No. AD9S-
5213 (Allsgheny County). In Merlot, I represented the plainkiff in a copmesial
contract dispute with 2 trucking company to whom my client had supplied zeveral
patented tarp gygteme for large tewilers. The defendant filed counterclaima for
breach of express and implied warranty. The court awarded damages 1o the
defendant and the verdict was affirmed on appeal by Supcrior Cowrt. Twas
counset in bath the trial and the appeai.

L. Ravinv. First City Company, 692 A.2d 577 (Pa. Super. 1957). [ was scle
counsel te 4 real estate management company and a parmership that wers sucd on
ten counts invelving claims for breach of contract, nnjust enrichment, quantum
taeruit, and promissory estoppel. We prevailed on sl claims and the case was
affirmed by Superior Court,

12.  Der v Hirsch, No. AR95-5634 (Alicpheny County). This case involved a
purchasc and sale agrecment for residential real estate and eonstruction issues
related therelo. Irepresented the plaintiffe/sellers wnd the seminel issue in the
case Was whether the biyers could rescind the contract by aggregating "defects” to
cxceed the daliar value in the contract that triggored the buyers' right to rescind.
The trial court ruled for the defendants agd Superior Court affinmed. [ conducted
both the trial and the appeal.
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13.  The A G. Mauro Ca. v. The Stadium Authority of the Cily of Pittsburgh,
No. GD54-10832 (Allegheny County). I served ag second-chair to {now) Judge
Cindrich of the Western Distriet of Pennsylvania, This was an actjen for
itjunctive and declaratory relief in which we reprezented some thirty corporations
that had suites st Three Rivers Stadium. The trial court issued a Declaratory
Judgment in ouvr clients' faver.

14, Muischler v. Kaye, No. GD94-19312 (Allcgheny County). In Mutschier, 1
served as co-counsel to the plamtiffin two cases n which owr clicnt made
mimezous claims, aounding both in tort and contract, against his former partners
and employsr. 'We received a judgmeot in the Brst trial and in the scrond trial,
which was a garnishment action against at: affiliale of the original judgment
debtor, We are preparing for trial next month on 2 frayduient conveyance claim
against another affiliate of the judgment debtors in the first two cases.

s, Coldman v. Amex Dept. Stores, 1934 11.5. Dist. LEXIS {(S.D.IN.Y. 1594)
(reported og appes]). In Geldman, [ second-chaired a trial in the bankuptey court
in which we represented Ames Department Stores, which was a debtor-in-
possession under Chapter 11 of the Bankruptcy Code. We successfully defended
this case, which was brought by the owners of a shopping center in which Armes
way o tenant.

16.  First Cityv. Chrysier Financigl Corp., No. GD93-11298 (Alleghany
County), In this case, I served 29 second-chair in an action to enjoin the
Defendant from calling a fetter of credit for over $2,000.000. The court graoted
our Motion for Preliminary Injuncticn.

17, Comservy. First City South, No, GD92-15659 (Allegheny County). This
casc was 4 replevin action in which 1 represented the Defendant, which owned a
shopping center. Plaintiff brought a tort claim for conversion of equipment. The
trial eourt denjed plaintiffs claim,

18, Lokes v. Advence Grogg Security, No. GD 91-10964 {Allcgheny Counly,
Pa)). Tserved ag associate counsel in this caze, defending a seourity fan that was
accused of gender and age discrimination after it discharged the plaintiff. The
trial eourt direcied a verdict for our client,

19, Rmax, Inc. v. Allisnee General Ins. Ca., No, GDE8-00251 (Allcgheny
Caunty). In this cese I represanted the plaintiff, which manufactared roofing
crermbranes, in 3 bad faith claim against its insurance carrier. The (ria} court ruled
that Alliunce had acted in bad Faith and judgment was entered in aur faver.
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b. What is the Jength af your loogest trial? Please describe the claims in the case.

Response:

My longest trial was Lucas Systems v. ESE Bank er af,, No. GDU1-9445, which
Iasted cleven days in the Court of Commen Pleas of Allegheny County. In fins
case, I wan lead councel ta defendants in an action for spesific performance
‘hrought by a techoalogy company, The case involved isnucs regarding contract
law, constructon ixsuss, and ramedies, We received a very favorable result and
post-trial motioms are pending before the court,

My longest jury trial was Staaley v. Sieuben Woedy Associatms, No, 99-CV-359
{Jefferzon County, Ohio). The casc lasted nine days and I was lesd counsel to
several defendants involved in the development and construction of a
condominiwe project that were sued for breach of contract, fraud, and violatians
of the Ohio Condominium Act. We previiled on al! covnts sxcept the
Condominium Act claim on which the jury found ope of our clients Hable, but
wwarded no damages.
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Responses To Senator Fatrick J. Leahy's

Questions For Thomas Michasl Hardimman

- In Alexonder v. Riga, you represeated landlords who viclated the Civi) Rights
Act and the Fair Housing Act by vepeatedly rcfising to show an apartment
to African-American applicants. The Diatrict Court found thsat your clients
“represcpted that an apariment was not available for inspecticn or rental,
when it wap,” displaying a “calious indifference™ to federally protected
rights. You argued that plaintilts who have suffered discrimination should
be required to make » separate showing of harm to collect damages despite
the fact that & jury had established that yowr chients sngaged in intentional
racial discrimination. ‘The Third Circuit stated that your argument
“trivializes the role of civil rights law in eradicating discrimination,”

8. Plexse axplain your understanding of the standard required for s
victim of racial diserimination to collect nominal damages when a
hnding of diserimination has been established.

Roegponse:

The U.5. Court of Appeals for the Third Circuit held in Alesander v. Rige
that a victim of racial discrimination js entitled to a jury charge that
nominal damages arc mandatory. The Court also wrote: "This entitleruent
[to nominal damages) is not eutomatic, hewever, ‘but rather it is
incumbent upon the plaintiff to make 4 timely request for nominal
demtages.”” quoting Campus-Orrego v. Rivera, 175 F3d 89 (1* Cir, 1959).
Accordingly, plaintifls sre cotitled ta a charge that nominal darnages are
mandatary when discrimination has been found, byt this right is waivable,
In Alexander v. Riga, | represented Meria and Joszph Riga, husband mnd
wife, whe were sued for violations of the Civil Righta Act of |B65, 82
U.8.C. §§ 1921 and 1982 and tha Fair Heusing Act, 42 U.S.C. § 360] et
saq. Prior ta the commencement of trial, the plaintiffs abandoned their
claims under the Civil Rights Act of 1856 and advanced their claim under
the Fair Housing Act. After an eight day jury trial a fury of seven people
returnad Special Verdicts indicating that Mrs. Ripa had discriminated
against the plaintiffs, but found that discrimination was nat the legal cause
of harm. Accordingly, the jury awarded no damages to the plaintiffs. On
appeal, the U.5. Court of Appeals for the Third Circuit found that the
District Court abused jts discretion when it failed to enter judgment in
favor of the plaintiffs and when it failed to find that plaintiffs were
“prevailing parties.” Alexander v. Riga, 208 F.3d 419, 428 {3d Cir. 2000),
The Court of Appeals affirmed the lower court's decision net to award
cornpensatory or nominal damages, finding that plainkffs" counsels' failure
to objcct to the jury charges constituted a waiver. Jd at 428-29. Althaugh
the Court of Appeals upheld plaintiffs" waiver op the nominal damages
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isgue, the pane] wrots: “The District Court apparently felt that this case
invalved ‘merely’ a viclation of ‘purely statutory rights,” and that,
therefore, nominal damages were not required. In our opinion, this stance
trivializes the role of civil rights law in eradicating diserimnination.” Jd at
429. The District Court’s decision was based en a Jegal principle
enunciated by the U. 8. Court of Appesls for the Eighth Cirewit on a
matter which had nat been addressed previously by the Court of Appcals
for the Third Cirenit. In Palker v. Anderson Elec. Connaction, 944 F.2d.
BAY (8" Cir), cart. denied, SOS U, S. 1078 (1998), the Court drew 2
distinchion beywezn abgolute constitutionel rights for which nominal
damages are mandatory and statutory rights for which such damages arc
discretionary, The Third Circuwit took a different view of this issuc in
Alexander v. Riga.

h. In 2 unsnimons opinjon, the Third Circnlr found that Judpe Standish
of the U.S, District Court for the Western District of Peansylvania
committed an sbuse of discretion when he adopted your argument
and improperly advised the jury on the issue of nominz) damages in
this case. As you are aware, you are nominated to Judge Stendish’s
seat. If you are coufirmed fo fill this seat, what assurances can you
provide the Committee and the citizens of your district that yoa will
énforce the current rights ensured by our anti-diserimination laws?

Response:

1 assure the Committee thst if confinmed, I would fajthfully adhers to ail
precedents of the United States Supreme Court and the UF. 8. Court of
Appeals for the Third Cirenit. Additionally, T wonld faithfully discharge
the vath of office to. “administer justice without respect to persons, and
do equal right to the poor and to the rich, and that I will faithfully and
impartially discharge and perform all the duties . , . under the Constitution
and Jaws of the United States . ., " Consistent with the oath, T would
faithfully enforce all laws of the land, including aur civil rights and anti-
discrimination laws.

Mereover, [ understand tbat the role of an advecate differs fiom that of 2
judge. As an advocate, I am rocquired to represent my client zealously
within the bounds of the law. As the ABA Model Ruies of Professional
Conduct states: 2 lawyer may make any argurnent if “there is a basis m
Jaw and fact for deing se, that is not frivelous, which includes a good faith
argument for an extension, modification or reversal of existing law ™

2. Also during the canrse of litigation in Alexander v. Riga, you issued a number
of £x parte subpoenss in violation of Rule 45 of the Federa] Rules of Civil
Procedure,
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B, Areyou familiar with the requirements imposed on conasel by Rale
45?7 What is your current understanding of the requirements impoged
on counse] when subpoenaing information from third partics?

Responsc:

On September 6, 1996, we gerved a document subpoena upon OK Grocery
by hand delivery upon its counsel, 1 erroneously neglected to ensure that
we served a copy of this subpoena upon opposing counsel. To the best of
my knowledge, this was the oply vccasion when I comnmirted such m
error. | am familiar with the requirements of Fed. R. Civ. P. 45 and in
particular with: the raquirement regarding prier notice 1o the parties when
serving subpoenas for the production of docurnents. Rule 45(b)(1) states;
“Prior notice of any commanded production of documents and things or
inspection of premiscs before trial shall be served on each party n the
manner prescribed by Rule 5(b).”

b. What responsibilities do attorneyx have to supervise their employees
and ensure that their actions compart with the Federal Rules of Civil
Procedure?

Recsponse:

I'believe that lead counsel on each caise is responsible for conducting the
litigation properly. The lawyer in charge on any case should try to epsure
that thase acting under his or her direction and supervision act
professiopally and represent the client's interests zealously within the
bounds of the law,

€. Were you reprimanded for your actions [n this case? Have youx been
referred to the Bar or any other disciplinary body for viclations of the
Federal Rules of Civil Procedure? Have you jssued ex parte
sibpoenas without following the Reles in other cases?

Responee:

1wes not reprimanded for my actions. | am unaware of kny complaint
ever being lodged against me with the Bar ar the Disciplinary Board for
alieged violations of laws or any Rules of Professional Conduct. Other
than the single instance in the Rige case, I am uhaware of any other matter
in which I or my collcagucs igsued subpoenas without setving them on
apposing counsel.
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d. What role do you believe district court judges should play in
monitoring the discovery process to ensire that the Rules are
followed?

Response:

I believe that district court judges play an impertant eversight rale
regarding the coaduct of eases from inception to conclusion, including the
discovery process, ‘Whenever counse] have z discovery dispute they
cammot resolve, district court judges should promptly make themnselves
available to resolve the matter te facilitets the officient administration of
justice.

3. Over the past decade you have contributed sigunificant financial support to
Republican campaigns and have served in 2 number of Republican offices in
the state of Pennsylvania. What cap you say to assure this Committer and
prospective partivs that you will be a fair judge, an impartial adjudicator,
who will pot uac the federal bench to achieve the legal, political or
phitosophical goals of your friends in the Republican party or of the party
itself?

Response:

During the past ten years I have made financial contributions to Republicans and
Democrats for various reasons. However, I recognize a critical distinetion
between one's role as a private citizen on the one hand and the role of a judge on
the other, Ca April 10, 2003, one day after my nomination by President Bush on
Aptil 9, 2003, I resigned as Treasurer of the Republican Commitice of Allegheny
County and I have ceased political activities. 1 am mindful of & judge's
obligations to eschew any form of political activity and if confimmed, I weuld not
engege in any political activity. Furthermore, I do not believe that judges should
seek in any way to "achieve the legal, politicel or philasophical goals” of one's
friends or a political party, Rather, the dury of 4 judge is to faithfully adhers to
the precedents of the Supreme Court and the governing Court of Appeals without
tepard to one's own belicfs. Ibelicve that those who know me best, people in the
community in which I work, have confidence that I sould be a fair, impartial
adjudicator if T om fortunste encogh 1o be confirmed. As an example, I have
enclosed two letters of support from prominent Demacrat members of the
Allegheny County community. Finally, if confinmed, I would recuge from any
case in which my impartiality might reasonably be questioned in accordance with
Canen 3.C. of the Code of Judicial Conduct.
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4, On the eve of your Committec hearing, we received the American Bar
Association’s evaluation of your nomination to the Weatern District of
Pennsylvania. As you are no doubt aware, some of the members on the
Stapding Committ¢e on the Feders] Judiciary conclizded that you are “nat
qualificd” for a lifetime appointment to the district court,

Please share with the Committes any insights you have about
why some attorneys ip yeur community would syggest that yon
are “not qualified” to be a district enart judge.

Rosponsc:

T have no personal knowledge of any attomeys in my community
who have opined that T am not qualified to serve as a federal
district cowt judge. Despite the tentions inherent in htigation
work, T have ajways Worked hard to be collegial, professicnal, and
pleasant. With very fow sxceptions, 1 have enjoyed excellent
working relationships with opposing connse]. I am unabls to
speculate a3 to why the ABA provided the mating it did. The ABA
has not explained why at lzast one of its members gave me the
rating of “not qualified,” while a substantisl majority rated me
“qualified.”

According to your Senate Questionnaire, you have tried at
least 54 cases to verdict or judgment. Please indicare
specifically how many of these cases were the resolt of default
judgments ind how many were the resnlt of motions to
dismiss. How many of these cascs resulted in bench or jury
triala? Y¥f any of thase cases nvalved trials, please list the
approximate duration of the trial proczedings and whether you
served as chicf or sole counsel in these trial proceedings.

Response:

1. Ofthese 54 cases, 15 were verdicts entered after wial, 9
were judgments entered on % motian to dismiss, 0 were the
result ef default judgments, and the remaining 26 cases
were cases decided on sumrnary judgments or confessions
of judgment upbeld aftcr depositions, briefing, and ora]
argument, Of the mineteen trials, [ was sole or lead counsel
in fourteen, These cases were of the following duration:

11 days (one case)
9 days (cnc case)
% days (bna case)
5 days {ope cage)
4 days (two cases)
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3 days (four cases)
2 days {four cases)
1 day (fve casew)

In your Senate Questionnaire, you indicated that as a lao firm
partner, your current private practice invelves ag “active civil
and criminal Yitigation practice.™ Flease indicate the number
of cases during this timelrame that have involved erfminal
Vitigation. Have any of these criminal cases resalted in a trial
to verdict and sentencing? If so, in bow many of these cases
did you serve as chief or sole counael?

Response:

I stated in my Senate Questionnaire that T have been engaged in an
active civil and criminal litigation practice in fedeoral and state
courts. The majority of my practice has been civil in nature.
Nevertheless, for several years | defended a corporation in 2
criminal and eivi] Medicare fraud case which ] began as associate
counse] and then became lead counsel. [n addition, I was sole
eounse] to an individual in a criminal and eivil securities fraud
case. Other eriminal defense work includes werk as lead counsel
for a cliemt thai I cannot discloss because the grand jury
investigation is ongoing. [ have also defended as sole counse!
approximately 20 cooperating witnesses in grand jury proceedings.
In addition, I was sole counsel to an individual in a rape case that
was dismissed after the preliminary hearing. Finally, T have served
pro bono as associate counsel on post-conviction matters far two
men whe cornmitted multipte homicides.

Considering that the vast majority of your litigation experience
Is in the specialized arez of real extate, please describe what
steps you will take, if confirmed, to prepare yourself for the
complex issues of criminal law that will comprise 2 substantial
portion of the docket handled by federal district courts.

Response;

In my Senate Questionnaire, T indicated that ] have specialized
knowledge in real estate litigation. Nevertholess, I am a generalist
who has undertaken a widc variety of cases. Apart from the
crimina) experience referenced above, I have handled cases
involving federal laws regarding: civil rights, taxation, securities,
labor, employment, as well as administrative, election, and
bankruptey law. Ihave bronght and/or defended clefms arising
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under the First, Fourth, Fifth, Sixth, Seventh, Eleventh, and
Fouricenth Amendments to the United Statew and/or Pennsylvania
Constitutions. I addition, [ have handled cases involving state
law issues sounding in tort, contract, and quasi-contract. In sumn, I
have a broad spectrum of litigation experience. [ believe this
breadth of experience would serve me well 1f I am fortunate
enough to be confirmed. As with all arcas of the Taw, I will
studiously evaluame the facts und the law of cach cage o oy to
reach 3 just result consistent with the precedents of the Supreme
Court and the U. 8. Court of Appeals for the Third Circuit.
Finally, I will seck guidance from all sirmting members of the bench
u3 well as written materials I have recsived from the
Adminiyrative Office of the United States Courts.

In yoor Senate Questionnaire, you noted that you appexred before tweo
diffcrent Judicis! Nominating Commissions for the ‘Western District of
Fennsylvania in 2001 and 2003, _

Who were the members of both commissions and which capdidates did they
recommend for nomination?

Response:

I'do not know the identities of all of the members of the Norninating
Commissions before which I appeared, but I recall the following persons:
Karen Shapira, William Pictragallo, Diana Irey, George Miles,
Christopher Gleason, Eugene Berry, Clyda Slease, Christopher Dunatue,
Nora Barry Fischer, and H. Woodrniff Twmner, 1 do pot know all the
idetititien of gll the candidates recommended for nomination, but I believe
that zome of thoge recommended mneluded: Jay Flowers Conti, David
Cercone, Arthur Schwab, Tarence MeVerry, Alexander Lindsay, Kim
Gibson, Rorald Folino, William Ward, Mary Beth Buchanan, John
McGinley, and Till Rangos.

Flease describe the types of grestions that you were asked during these
interviews,

Response:

During my sppearances before the Nominating Commissions I was asked
numerous questions, most of which [ cannot recall. The questions [ recall
are: Why do you want to be 2 judge? ‘What is your practice like? Whar is
the nost tmportant thing you leamed from your time in Mexico? Why are
you willing to consider taking such a large pay cut? Are you prepared to
serve for life? Do you hsve a problem with mandatery mimmum
sentences? Do you believe non-violent drug offenders should go 1o jai]?
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How did you learn of the judicial vacancy and the nominating commissions?
Response:

I learned of the judicial vacancy and the nominating commission through
an advertisement in the Pittsburgh Legal Journal.

Were you recammended fo the nominzting commissions by your heme state
Senators?

Response:

No.
Were you asked to apply for this position and if so, by whom?
Regponse:

No.,





