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Dear Senatar Schumer:

tethies, [have

2 omarmatsref judicia

This tetter replies 10 20 nguiry from your off
taught lega! and jadicial ethies ab New Yok Universiny School of Zaw for 23 years and dons
wn the fisld ] fasi ennirely quaiified to respond io the inguin.

all my rzsparch apd wrinn

I amn asked whether it would be appropriate for a sominge for a scat o0 a tower faderal
court e respond 1o the following raquest in connestjon with kis or her confirmation hearings:

Pleasc identify thres Supreme Cour cases that have not heen reversed
and which you have et previously criticized pubbicly whers you are cotical
zither of the Caurts holding or reasoning and pleass discuss the reasons for
YO efiticism.

I conclude that it would be appropriate for 2 nomines to answer the question possd. Cur
judicial conduet niles - both those pramuizated by the ABA and those 1ssued by the Judicial
Conference of the United States — explicitly srcourage judges to participate in the effort to
impreve the faw, :neluding “decisional law,” in their extrajudieral activities. Expressing an
extrajudicial opin.on an a decided jagal ssue — 45 apposcd 1o exprassing ah extrajucicial opinicn
on a pending or impending cazc - daes zot signal any iack of impartialiry that wil disqualify a
Judge from participating in 2 later case that corrains that issuc,

iseug

it

T assume that the nomines s ool 2 sicing Judge. Nonctheless, judicial candidates shoyld
avoid sublic statements that 3 judge would be forbidden o imaxs. The ABA Code of Judicial
Conduct purparts to govem the behavior of candidates for Judizial oFiee (whether appointed or
elected) as well as judges. ABA Moedel Rule B.2(b). widely adopted, iikewice pravidas: "A
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lawyzr who is 3 candidate for judicial ¢
Code of Judicial Conduzt.”

We should also recognize that the judicial conduct cede governing federal judges is not
ths ABA Madel Cede of Judicial Conduge, but the Cede of Canduct for United States Judges,
promulgaied by the Committez on Codes of Conduct af the Judicial Conferanes of the Urited
Srates. The Code of Conduct for U5, Indzes derives ffom the ABA Mods! Cade but differs in
cortain regards. Nenesheless, a nominee for a federal judicizi post should comply with
restrictions on speech that the ABA Code validly imposes on candidates for judicial affice.

No ans doubts that avery lowser federal ang state coutt judge will disagree with some
namber of Supreme Court decisions. No one dowbs, ico. 1hat despise disagreemnent, iower count
Judges are fully able to implemen: decisions with which they disagree. Our system of justies
depends on it Sometimges, indeed, we know (o1 a [act that lower federal or state sourt judges
disagrse wiih 2 Supreme Court decision, yet we give 105 Judgas the responsibility of
implementing the decision  This happers. for 2xample, whenever the Suprame Court reverses a
crcult or state court and remands the case for mther consideration. The case will almost 2ivayvs
et to the very same cirenit jadees (and always 1o the same stale coen) whose decision the
Supreme Courd reversed. Obvious a3z judges (orthase i the majonny disagree with the
Supreme Court's opinion: - they wers reversed - but we st them e comply with the Supresae
Court’s mandale. We do not require ramand to diZfarent judges.

We are fornunars to have the views of the Suprema Court itself on the lagal
apprapriateness of answering the guestion you poss. Just last term, Republican Party of
Minnespra v, Fhite, 122 5.C1. 2328 (2002}, considered the constitutionality of a Minnesota rute
testricting Judicial carrpaizn speach. A candidate for slection 1o the Minnesota Supreme Cour
liad challenged the state's restniztion on his ab:lity to publicly coiticize certain decisions of the
very cour! for which he was a candidats. When the ¢aze reached the Supreme Coust, the lower
federal couns and the Minnescta Suprerac Court had construed the state's restriction quite
narrewly. As construed. the Minnesota rile only prohibited campaign statements on “disputed
issuss that are tikzly to come bafore the candidate 1 e is elected judee.” Even on those isses.
the lower courts said. the candidate could offer “general ciscussions of case law and judicial
philosophy.” Jd. 21 2533, Despite the naow hviding, Justice Scalia’s opinion for the Court said
that the Minnesota rule vialated the First Amendment. Because the Minnesata rule, as construed,
was substantially less restrictive of sperch than curen: janguage in the ABA Modsi Code, the
Court’s decision renders that language unconstititioral as well. The ABA s now working on
new language 1o satisfy the Court’s opinion.

The cendidate in Repubiican Party was seeking elzclion 1o the very court whose cpinicns
hewanted 10 criticizz. He would Felested bein a posidon to iimit or ovarele toss precodonts
This is not so for the lower court nominces hefore you, who will be bound by Supreme Count
epinions whether or not they agree with them. In other words, 2 federal court rominee's
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ism of a Supreme Court opinion camet be nerpreted 25 a veilad promise to change the
iaw, Heor she wiil hava no power o do so. As 3 result. the danger to the neminee's appesrance

of impartiality 15 oven boss than n Reprbiican Party.

o perspectives, twe of

Justice Scalia discussed the interest in impartiality
whiciy are relevant hare.

Jusiice Scalia said that impartialiy may mean “lack of precenception in favor of ar
azainst a particular fegal vigw.” [d. at 2534 {emphasis in eniginai). The Court held that this state
intarest was not sufficient 1o overcome Firs? Amendment objections. Justice Scalia rscopmized
that judzes have Jagal views an issues alf the ume and sull may sit in cases raising those issues,
Quoning Chizf Justize Hebnguist's memorandum opimen declining to reguse kimselfin Luind v
Tatuwm (1572} despite congressionat testimony that Mr. Rehnquist had given as an Assistagt
Altorney Genzral, Justice Scalia wrete:

Ajudge's Jack of predispasition regarding the relevant Jegal issues in
a fase has never been thought a necessary camponect of equal justice, and
with good reazon. Fer one tung, it1s virtually impossible 1o find 2 judge
whe dosz pot have preconceplions about the taw. Asthen-Tusuze Rebnguist
ahserved of our own cout “Since most Listicss ¢oms to this bench oo
sarticr than their middle years, it would be unusual if they had not %y that
time formulated at [east some rentative aotions that would influenee them i
sheir interpretation of thr sweeping clauses of the Constitution and their
interaction with ome amether. It wouid be not mecely unusual, but
cxtracrdmary, of they had net at least given cpinions as o constiutional
iasues in their previcus legal carzers”™ Indeed, sven of it were possible te
select judges who did not have preconceived views on Jegal issues, it would
hardlyhe dasirzhla e 4o 52 fd {Internal citation ormatted )

Tustice Rehnquist also wrots in Laird that 3 lack of preconceived views on legal issues “would he
evidence of jack of qualification, not iack af biag.™ f2.

~ext Justice Scalia said that the stata’s interest in impartiality “might be described as {an
interast] in open-rpndedoess. This quailty in 2 judge demands, not that e have oo
preconceptions on legal issues, but that he he willing to consider visws shat oppose his
preconceptions, and remain open to persuasion, when the tssues anse in & pending case” In
response, fustice Scalia pointed ot that judges will ofter: have expressed an opinicn on a legad
issug, yei we neventheless deem thern able to sitin a gase raising that sssue. Justice Scabia wrote

Mast frequsntly, of course, that prior expression [of a lezal posinon) will
3 F zalp .
have occurred in ruling on an sarfier sase. But judves often siate their views
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an dispeted Jzgal 1zsues ouiside the context of adjudication — ir classes that
they conduct, and in Dooks and speeches. [ gt 2337

Here Justice Scaiia cited Canon 4(B) of the ABA Code of Judicia! Conduct, which provides: A
Judee may write, lecture, teach, speak and participaie in other sxtra-judicial activitias corcermning
the faw.” (The Code of Conduct for U5, judgas hae 2 parz2lle] provision in Canon 4{A)) The
definition of "law™ about which judges may speek and write explicitly inciudes “decisional law.™”
ABA Code, Terminology.  Although the amherity In =agage i “exira-jedicial activities
concerming the law {is! subject 1o the requirements of this Code,” that clause ™is used notably in
connecetion with the judge’s governmentat, civie or charitable activinizs.” Canon 4(B),
Commentary.

1t decs not matter to this analysis tha the candidate in Republican Party was ninning for
clective office while notniness before you s=2k confirmation 1 the United States Senate.
Republican Paryy talls us that impartiality is nol compranised when a judge or capdidate
criticizes decisional law, Jis holding coes not depend on whether the candidate is seeking
eiection or confirmation. Consequently. it would be appropriate fer the nomunee 1o reply. I
anything, Republican Pargy presented a more compelling case for restricting speech because the
candicate there, if sizcizd, would be 1n 3 pasition to change the law with whick he &sagreed.

{course. 3 candrdate for judicizl affice should ot sigpal how he or she wou'd decide
partizular cases. But spraking generally, sven critically. about decisianal law is quite different
from addressing how the nomines would decide parsicular cases. Repubiican Party, id. at 2535-
35 (distinguishing betweea specch that reveals partiality [oward “payties” and speech tbat reveals
a positian an “issues’). Obvigusly, this requices some line-drawing aad sensitivity on the pan of
both the Judiciary Commrttes and the nomines. But the dstinction is clear. Sec gensrally,
Stephen Gillers, “If Elected, I Promise [ _ 17 ~ What Should Judicial Candidates Be Allowed
e Say?, 33 Ind. L Rev. 726 (2302, Furthermore. the fsk of nominess siynaling how they
wouid decide particular cases 1 iliusory in this sitzabon because they will be bound to apply
Suprene Court desisions with which they diszeree.

I hope ] have responded adequately te the quession posed by vour office, Please feg) frez
to call me if I can be of further assistance.

Sincersly yours,






