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Chairman HATCH. Well, you have to be very proud of your son 
and your husband. We are proud of him, as well, and this is a very, 
very important position. I have heard so many good things about 
you that I think stands you in good stead with regard to this posi-
tion.

Let me just take a few questions because I have high respect for 
all of you. I know you and I don’t think we need to take too long, 
but let me start with you, Mr. Campbell. 

Under what circumstances do you believe it appropriate for a 
Federal court to declare a statute enacted by Congress unconstitu-
tional?

Mr. CAMPBELL. Your Honor—or pardon me, Mr. Chairman, any 
statute comes to a court with a presumption of constitutionality, 
and I believe a Federal judge should accord it that kind of respect. 
Certainly, at the district court level, any judge approaching a ques-
tion of constitutionality would be obligated to apply the Constitu-
tion as it is written and the precedent of the Supreme Court, or 
in my case the Ninth Circuit. But it should happen rarely and re-
luctantly, in my opinion. 

Chairman HATCH. Mr. Hicks, do you disagree with that? 
Mr. HICKS. I don’t disagree with that. I have been involved in 

only one constitutional issue in my years of practice and I can tell 
you that with respect to that particular issue presented early on in 
my career, good lawyers with good briefs, good arguments and good 
information and evidence presented to the judge assist the judge in 
making those kinds of decisions. 

I would agree that there is a measure of restraint and a pre-
sumption of constitutionality that apply in considering that. How-
ever, it is the exercise of the ultimate power of a sitting Federal 
judge to uphold or overturn a particular act of Congress, and it 
should be done so only after extensive briefing and clear and con-
vincing evidence of its unconstitutionality. 

Chairman HATCH. Well, thank you. 
Mr. Moschella, Lee Rawls, former Assistant Attorney General for 

Legislative Affairs under the first President Bush, and who we are 
now fortunate enough to have in the Senate on the staff of our Ma-
jority Leader, stated that he had two clear missions: to make sure 
that Congress and the staff get prompt and relevant information, 
and to make sure that the Department of Justice speaks with a 
unified and single voice. 

Do you agree with Mr. Rawls’ formulation of the role of the Of-
fice of Legislative Affairs, and what do you envision as the mission 
of that office? 

Mr. MOSCHELLA. Well, Mr. Chairman, I absolutely agree with 
Mr. Rawls, and you are fortunate to have him back in the Senate. 
I was sitting and continue to sit where your staff sits today, and 
getting information for Members of Congress is absolutely critical. 
You need it in your oversight function, you need it in your legisla-
tive function. You can’t make intelligent decisions without informa-
tion, and so I will make it, if confirmed, a top priority. 

And with regard to the other issue that Mr. Rawls testified to, 
I reviewed that testimony and I wholeheartedly agree with it. 

Chairman HATCH. Thank you. 
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Now, let’s go to you, Mr. Hicks. In general, Supreme Court prece-
dents are binding on all lower Federal courts, as you know, and cir-
cuit court precedents are binding on the district courts as well cer-
tainly within that particular circuit. 

Now, are you committed to following the precedents of the higher 
courts faithfully and giving them full force and effect even if you 
have personal disagreements with them? 

Mr. HICKS. Yes, Mr. Chairman. One of the things in jury trials 
that a judge instructs, whether it is a 6-person or a 12-person jury, 
is to put aside personal feelings with respect to a particular law in 
order to decide the facts of the case. 

In bench trials, we follow what the precedents and what the law 
as given to us are, and that is part of the role of the judge in doing 
precisely that. Personal opinion versus the rule of law—personal 
opinion doesn’t enter into it. The rule of law in this country is 
paramount and I would have a sworn duty to uphold that. 

Chairman HATCH. Thank you. 
Mr. Campbell, what would you do if you believed the Supreme 

Court had erred, or the Court of Appeals had seriously erred in 
rendering a decision? Would you nevertheless apply the decision or 
your own best judgment on the merits? 

Mr. CAMPBELL. I would apply the decision, Mr. Chairman. 
Chairman HATCH. Regardless of whether you completely dis-

agreed with that decision? 
Mr. CAMPBELL. That is correct. 
Chairman HATCH. Do you feel the same way, Mr. Hicks? 
Mr. HICKS. I do indeed, Mr. Chairman. 
Chairman HATCH. Now, if there were no controlling precedent 

dispositively concluding an issue with which you were presented in 
your circuit, what sources would you apply for persuasive author-
ity, Mr. Hicks? 

Mr. HICKS. As I understand the task of an Article III sitting Fed-
eral judge, I am given two law clerks, a courtroom deputy and a 
secretary, and my clerks will work very hard at my behest in re-
searching everything that needs to be dug out. I can tell you that 
even after 25 years of practice, I enjoy doing personal research on 
particular issues. 

In cases of first impression or certain res nova issues, it is in-
cumbent on me, as well as my staff, to do detailed research, to re-
quire good arguments and thorough briefing by the parties in-
volved, in order for me, sitting as a judge, to make the best judg-
ment call I can make in responding to that new issue or a case of 
first impression. 

Chairman HATCH. Thank you. 
Do you have any disagreement with that, Mr. Campbell? 
Mr. CAMPBELL. I do not, Mr. Chairman. 
Chairman HATCH. Well, you two have come to us very highly rec-

ommended. I have no doubt that you will both make terrific judges, 
and I want to commend you both for the privilege that you are 
going to have of serving on our Federal bench. 

I don’t think anything as seriously as the—I take everything se-
riously, but I don’t take anything more seriously than I do the con-
firmation of judges because, to me, Congress writes unconstitu-
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tional legislation all the time. I mean, I have seen it year after year 
after year. They don’t seem to give a darn. 

Certainly, I have written some stuff that I thought was constitu-
tional that was found not to be in some respects—the Religious 
Freedom Restoration Act, the Americans with Disabilities Act, the 
Violence Against Women Act. Some of those aspects were ruled un-
constitutional. I didn’t particularly agree with the Court. 

But Congress is not the body that has saved this country year 
after year, nor has the Executive because executives sometimes act 
extra-judicially and extra-constitutionally. It has been the courts 
that have really preserved the Constitution and kept us strong. So 
these positions are extremely important, and that is why, I guess, 
they are so hotly contested sometimes. 

It is important to have various points of view on maybe the hot 
contests that do occur. On the other hand, I think we ought to be 
fair. I have seen some gross unfairness with regard to Federal judi-
cial nominations over the last number of years and I am really get-
ting pretty tired of it. But I am proud of both of you. I intend to 
put you through as quickly as we can, and I can’t imagine why 
anybody would want to vote against you. 

In particular, Mr. Campbell, you are a credit to your law school, 
the University of Utah. I think it is terrific that we are now going 
to have another University of Utah person on the Federal bench. 
We have a considerable number of them and some of the best in 
the country today are University of Utah graduates. We are looking 
forward to seeing Michael McConnell do a terrific job as one of the 
leading constitutional experts who was a professor at the Univer-
sity of Utah for years. 

Mr. Moschella, let me ask you one more question. You have 
served for a total of 6 years as counsel to several House commit-
tees, including the House Committees on Government Reform and 
Rules, as well as counsel and chief counsel to the House Committee 
on the Judiciary. 

How has that experience prepared you for leading the Office of 
Legislative Affairs? 

Mr. MOSCHELLA. Well, Mr. Chairman, I hope the 6 years have 
taught me the importance of Congress’ role, and hopefully I can 
bring that to the Department of Justice. I was and am a zealous 
advocate for my current client, and will be if confirmed for the De-
partment of Justice. 

It seems to me that part of my job in being that advocate will 
be to explain and convince the folks at the Department about the 
importance and the role that Congress plays and the need to be re-
sponsive and to work with you on the policies that are important 
to the American people. 

Chairman HATCH. Well, thank you. Now, I notice you come from 
the House side. I hope you realize how important the Senate is as 
well. I have the feeling you do. 

We are grateful to have all of you here today, and we are grate-
ful that you are willing to serve and you are willing to sacrifice, 
in the case certainly Mr. Campbell and Mr. Hicks, very successful 
law practices to go on the Federal bench, where you will earn less 
money than many of the recent law review graduates earn. 

VerDate 0ct 09 2002 10:53 Mar 25, 2004 Jkt 092548 PO 00000 Frm 00168 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\92548.000 SJUD4 PsN: CMORC



157

If it was remuneration, very few people would want to serve in 
the Federal courts who are good lawyers. But the reason I am sure 
both of you want to serve is because it is a terrific opportunity to 
serve your country and your fellow citizens. 

So we are grateful to you for being willing to do that, to make 
this sacrifice, and I look forward to getting you both through as 
quickly as possible. And, Mr. Moschella, I look forward to getting 
you through as well. We are very proud of you and we know your 
reputation and we know how good it is and we think the Justice 
Department is going to be well served by you. 

So with that, we will recess until further notice. 
[Whereupon, at 12:43 p.m., the Committee was adjourned.] 
[Questions and answers and submissions for the record follow.]
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