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L BIOGRAPHICAL INFORMATION {(PUBLIC)
I. Full name (include any former names used. }
Xavier Rodriguez
2. Address: List current place of residence and office address{es).

Residence:
San Antonio, Texas

Office:

300 Convent, Suite 2200
Sam Anionio, Texas 73205
210/224-5575

3. Date and place of birth.

September 24, 1961
San Antonio, Texas

4. Marital_ Status (include matden name of wife, or hmshand's name):  List spouse’s
occupation, employer's name and business address(es).

Married to Racnell Woytek Rodrignez
Homemsker

5. Fducation:  List each coilege and law school you have afiended, including dates of
attendance, degrees received, and dates degrees were granted.

The University of Taxas School of Law
Dates of artendauce: 1983-1987
Degree reccived: Juris Doctor granted August 1987

'I'hé University of Texas School of Public Aff2irs
Dates of attendance: 1983-1987
Degree recelved: Master of Public Alfairs granted August 1987

Harvard University
Dates of atterdance: 1979-1983
Degree received: Bacbelor of Arts granted June 1983

6. Employment Record: List {hy year} ail business or professional corporations, companics,
fitms, or other enterpriscs, partnerships, institutions and organizations, nonprofil or
olherwise, including fitms, with which you were commected as an officer, dirgetor,
partner, proprictor, or employee singe graduation from college.
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November 2002-Present
Fulbright & Jaworski L.L.P.
Partaer

300 Convent, Suite 2200

San Antenio, Texas 78205

September 2001 — November 2002
Supreme Court of Texas

Justice

201 West 14" Street

Austin, Texas 78701

Japuary 1996 - September 2001

Fulbright & Jaworski L.L.P.

Partner, Associate, Aupust 1987 — December 1995
Law Clerk, July 1986 - August 1986

Law Clerk, May ~1985 - Aupust 1983

300 Convent, Suire 2200

San Antonio, Texas 78205

June 1983 — Novembor 1993

United States Army Reserve

2L T, 1L.T, Captain

321% Civil Affairs Group & 1 JAG Detachment
1920 Harry Wurzbach Hwy.

San Antonio, Texas 78200

CJuly 1986

Plunkett, Gibson & Allen
Law Clerk

Zan Antonio, Texas

May 1986 — June 1984
Grace, Locke & Hebdon
Law Clerk

San Antonio, Texas

1985 — 1987

Kazen & Price, Attorneys a¢ Law

Law Clerk to Dan R. Price (now deceased)
Austin, Texas

May 1984 — August 1984

Urited States Department of State

CGraduale Student Inters, Ovfice of Politico-Military Aflairs
Washington, 1.C.

I:J
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June 1983 - August 1983
U.S. Represestative Henvy B, Gonzalez
Staffl Asst
Federal Buildiop
San Antenio, Texas
7. Military Service: Have vou had any military service? [ so, @ve particulars, including

the dates, branch of service, rank or rate, serial number and tvpe of discharge received.

June 1983 - November 1993

Ugited States Army Reserve

LT, LT, Captain 457-78.6625

3217 Civil Affairs Group & 1" JAG Detachment
1920 Harry Wurzbach Hwy,

San Antonio, Texas 78239

Hoenorable Discharge

g Haonorg and Awards: List any scholarships, feflowships, honorary degrecs, and honorary
society memberships that you believe would be of mterest 1o the Commitice.

Elected membership to American Law Iastitute December 2001 - Present
Elected Fellow Texas Bar Fougdation 2001 - Present

Beard Certified in Labor and Employment Law by the Texas Board of Legal
Specialization

Recognized by the SAN ANTONIO BUSINESS JOURNAL as ote of 40 Risiag Stars {1996)

Military Awards - Army Cemmendation Medal, Army Reserve Components
Achievement Medal, Reserve Officers Association of the United States 1985-
1986 and 1986-1987 Reilly Memorial (iraduate Schoturship, Distinguished
Military Graduate MIT ROTC Program 1983

9. Bar Associations:  List all har assopations. tegal or judicial-related committzes or
confcrences of which you are or have been a member and give the titles and dates of any
offices which you have held in such groups.

State Bar of Texas

1987 — present

Former Chair, Lahor & Fmployment [.aw Section 2000-2001
Former Chair, Standing Committee on Legal Assistants 1999-2000

American Bar Association
Member, Standing Coemmittee on Legal Assistants 1999-2002
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Member, Labor & Employment Law  Sectior, Egqual Fmployment
Opportunity Committee 2003-present

San Anrtonio Bar Association
Member

[1VR Other Memberships:  List all organizetions to which vou belong that are active in
fobbying befors public bodies,

None,
Please list alt other argarizations to which vou belong,

State of Texas, Board for Fducator Certification, Former Vice-Chair (1999-
2001

National Assec. For the Advancement of Minorities in Techoology, Board
Member (2001 — prescat)

5t. Mary's University Schoo! of Law, Dean's Advisory Councii (1999 —
present)

San Antopic Arez Foundation. Board MMember {Z000-2001 and 2003 1o
present)

South San Antonio Chamber of Commerce, Past Chairman of the Board
{1997)

Respite Care of San Antondo, Inc., Past President (1994-1995)
Harvard Club of San Antonio, Past President

Upiversity of Texas at Sanc Antonio, College of Social and Behavioral
Sciences, Former Advisory Council Member

Abiding Presence Lutheran Church, Former Chair, Building Project
Maragement Committee {1993-1999)

Mavoer's Fask Torce on Kelly Privatization, Fermer Member

Ciity of San Antonio Board of Review for Historic Districts, Former Member
(1991- 1992)

Leadership 8an Antonio Alumnas and Former Committee Member, Greater

Sap Antonie Chamber of Commerce {1989-19%0)

11. Court Admission: List alt courts in which you have heen admitted to practice, with dates
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of admisston and lapses tf any such ruemberships lapsed, Please explain the reason for
any lapse of membership, Give the ssme information for adminisirative hodies which
require special admission to practice.

Texas, 1987 — present
Unrited States Court of Appeals for the Fifth Circuit 1990 — present

Urited States Court of Military Appeals 1950

{now knowa as the .S, Court of Appeals for the Armed Forees — I did not
seek license to practice in the newly remamed Court since my honorable
discharge from the .5, Army}

United States District Courts:

Western District of Texas, 1988 — preseat
Nerthern District of Texas 1998 — present
Soutbern Distzict of Texas 1988 — preseot

Pubtished Watings: List the titles, publishers, and dates of books, articles, reports, or

ather published matenial vou have written or edited.  Please supply ong copy of all
publhished material not readily available to the Committee. Also, please supply a copy of
all speeches by vou on issues involving constitutional law or tegal policy. Newre, [f there
were press reperts about the speech, and they are readily available o you, please suppiy
them.

Employment  Discrimination Law, 2060 Cumulative Supplement
{cootributoryBurean of National Affairs)

Written Employment Comtracts, TEXAS EMPLOYMENT Law  (co-
authorWJames Publishing, Inc.}

Independent  Contractors,  DEFENSE  RESEARCH  INSTITUTE
EMPLOYMENT LAW BASICS (author)

Texas Lepal Assistant Handbook, Member, Editorial Advisory Board
(Fames Publishing, Inc.)

The Employment AWl Doctrine, TAD EMPLOYMENT LAW
HANDBCOOK (author)

Fifth Circait Update, in $STATE Bar OF TEXAS PROE. DEV. PROGRAM,
Advanced Emptoyment Law Course (2003) (author}

Employment Law Cases and State Supreme Comrts, in Southern
Methadist University School of Law 20th Annual Multi-State Labor &
Emptoyment Law Seminar (2002) {author and speaker)
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Supreme Court Upduate, in STATE BAR OF TEXAS PROF. DEY. PROGRAM,
Advanced Evidence & Discovery Cotirse (2002) (speaker)

Employment Law Cases and the Texas Supreme Courty in University of
Texas School of Law 9th Annval Labor & Employment Law Conference
(2002} (2uthor and speaker)

Effective Oral Argument, Travis County Bar Association, Bench Bar
XIT{2002) (speaker)

Supreme Court Update, in S0UTH TEXAS COLLEGE OF Law, Advanced
Civit Trial Law Conference (2002) (speaker}

STATE BaR OF TEXAS PROF, DEV. PROGRAM, Advanced Emplovmenti
Law Coxrse (2002} (course director)

Paralegal Overtime: Yos, No or Maybe? American Bar Association GP
Sole, Vol. 19. Ne. 1 (Jaguary/February 2002)

Employment Medical Issues: The Famify and Medical Leave Act, the
Americans with Disabilities Act, and ithe Texas Worker's Compensation Act, in
SAN ANTONIO HI'MAN RESOURCES MANAGEMENT ASSOCLATION, Empoyment
Law Update (2001) {fanthor and speaker)

Employment Law Torts, in STATE Bar OF TEXas PROF. DEv.
PROGRAM, Advanced Persanal Injury Law Course (2001) (speaker)

Bt Wait We're a Noun-Uniorn Emplaver: How the NLRA Affects You in
Sad ANTONIO MANUFACTURER'S ASSOCIATION 2001 LEGAL UPDATE (2G00)
(author and speaker)

Arbitration of Employment Law Cases. in STATE BaR OF TEXAS,
ALTERNATIVE DHSPUTE RESOLUTION SECTION, Mid-Year CLE Program (2001)
(speaker}

State Statutary/Contriact Update, in STATE BaR O TEXAS PROF, DEV.
PROGRAM, Advanced Emplayment Low Course (2001) {author and speaker)

Entploynens Law Torts, in STATE BAR OF TExas Pror. DEY.
PROGRAM, Advanced Personal Injury Law Course (200)) {speaker)

Privacy in Toduy's Workplace - Electronic Monitoring and Other Issues,
in San ANTONIO  HUataN  RESOURCES  MANAGEMENT  ASSOCIATION,
Emplayment Law Update (20000 {author and speaker)

HHiring and Firing, in STATE BAR OF TEXAS PROF. DEV. PROGRAM,
State Bar Coflege Sumnter School (2000) (anther and speaker)
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Remedies, in UNIVERSITY OF TEXAS TPH ANNUAL CONFERENCE ON
LABO®R AND EMPLOYMENT Law (2000) {author and speaker}

Recruiting Tactics, Employment Agreements and Temporary Employees
in TEXAS SOCIETY FOR HEALTHUARE HUMAN RESQURCES ADMINISTRATION
2000 LEGAL UrPDATE (2000) (author and speaker)

Managing Affirmative Action Programs -— A Guide for Texas
Employers, in The Texas Labor Letter (Fehruary 2000)

Uising  Emplovment Agreements to Protect Busimess Assers, Texas -
Lawyer {Fehruary 7, 2000)

Paralegal Overrime: Yes, Ne vr Maypbe? 63 Tex. Bar 1266 (DMarch
2000)

State Law Resurgent, in STATE Bak OF TEXAS PrROF. DEV. PROGRAM,
Advanced Empioyment Law Course (2000) {zuthor and speaker)

Implementing  Progressive  DMscipline  Poficies, in CoOuNCIL  oON
EpucATION 1N MANAGEMENT PROGRESSIVE DISCIPLINE, COAMCHING AND
TEssumATION EAW {2000) {author and speaker)

Employee Bernefits and Retention, in The Lahbor Letters Managing A
Workforce in 2000 {2000) (speaker)

Developments in the Substantive Law: Employnent Low, Texas Lawyer
{December 20, 1999}

Compran Mistakes Employers Make, in ANNUAL SaN ANTORNIO CTPA CE
SYNMPOSIUN {1999) (author and speakes}

Emerging Employment Law and Risk Muragement Tronds, in RISK AND
INSURANCE MANAGEMENT SOCIETY, INC, SoUTH TEXAS Cnarren (199%
{anthor and speaker)

Muanaging Affirmative Action to Aveid Reverse Discrimination Claims,
in TESAS EMFLOYMENT Law COUNCIL'S EDUCATIONAL CONFERENCE AND
ANNUAL MEETING (E998) {author and speaker)

Employment Litigation Risks and Emplayment Trends in the Coming
Milennium, in TEXAS SOCIETY FOR HEALTHCARE HUMaN RESOQURCES
ADMINISTRATION 1998 LEGAL UPDATE (1998) (author and speaker)

Avoiding Employment Law Claims, in TUNIVERSITY OF HOUSTON
ADVISING SMALL BUSINESS OWNERS (1998) (author and speaken)
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Independent Contractor vs. Emplayee, in CLE INTERNATIONAL
EMPLOYEE HANDROOK CONFERENCE {1998) {author and speaker)

1997 Labor and Employment Law Highlights, in RISK AND INSURANCE
MANAGEMENT SQOCIETY, INC., SOUTH TEXAS CHAPTER (1998) {author and
speaker)

1997 Laber and Employment Law Highlights, in TEXAS ASSOCIATION
OF DEFENSE COUNSEL, 1997 FaLl MEETING (1997) (author and speaken)

Wrongful Discharge Claims under the Texas Worker's Compensation
Act, in STATE BaR OF TEXAS, LABOR AND EMPLOYMENT AW SECTION, Basics
of Labor and Employment Law (1997} (author zod speaker)

Lepal Issites in the Floctranic Era, in NATIONAL COUNCIL OF STATE
HOUSING AGENCIES, Anuual Spring Mecting (1997} (author and speaker)

Avoiding Retaliation Claims in Texas: Disciplining and Terminating
Entployees Out en Comp, in COUNCIL 0N EDULCATION IN MANAGEMENT
WORKERS' COMP UrYpatE (1994 and 1997) {(moderator, 2uthor and speaker)

Lpdate on Federal Law, in STATE BakR oF Trxas Pror. Dev.
PROGRAM, Advarnced Employment Law Cotirse {1996) (author and speaker)

Discipline and Discharge, in TEXAS SOCIETY FOR HEALTHCARE HUMAN
RESOURCES ADMINISTRATLON (1996) {author and speaker}

Age Discrivmination and Title VII, in. STATE BAR OF TEXAS ANNUAL
LABOR & EMPLOYMENT Law UPDATE {1996) (author and speaker)

Survey of Recent Federal and State Cases, in COURCIL ON EDUCATION
IN MANAGEMENT PERSONNMEL LAW LIPDATE (19%6) {moderator, author and
speaker)

Rule 26: Confusion and Dissolution, in STATE BAR OF TEXAS PROF.
Dev. PROGRAM, Advarnced Employment Law Cosurse (1995) (author aod
speaker}

How (o Aveid Employment-Related Torts, in LORMAN BUSINESS
CENTER, INC'S EMPLOYMENT IMSCHARGE ARD DOCUMERTATEON SEMINAR
(1995} (author and speaker)

Survey of Recemt Warkers' Compensation Cases, in COUNCIL ON
EDUCATION IN MANAGEMENT WORKERS' CovPe Urpatk (1995) (moderator,
anthor and speaker)

IAZEET | -8-



1178

Wrinkles in the Law: Age Discrimination in the 90s, in STATE BAR oF
TEXAS ANKUAL LABOR & EMPLOYMENT Law UPDATE (1995) (author and
speaker)

Age Divcrimination or Voluntary (uit?, in COUNCIL ON EDUCATION [N
MANAGEMENT PERSONNEL Law UPDATE (1994) (speaker)

Demonstrative Evidence, in TEXAS ASSOCIATION OF DEFENSE COUNSEL
SEMINAR {1994} (author and speaker)

Avoiding Employment Discharge Claims, in UNIVERSTY OF Holisron
EMPLOYMENT Law INSTITUTE (3992, 1993, 1994 and 1993) (auathor and
speaker)

Avoiding Liability for Sexual Harassment, in COUNCIL ON EDUCATION
IN MANAGEMENT TENAS PERSONNEL Law UrDari (1994) {(author aad
speaker)

Legal Ligkilivy for Workplace Vielence, in COUNCIL ON EDUCATION 1N
MANAGEMENT TEXAS Safety & IIEALTH UrnaTE (1994} {autber and
speaker)

High-Tech  Privacy  Issues, in COUNCIL ON  EDUCATION IN
MANAGEMENT PERSONNEL LAW LirdaTE {1993) (autkor and speaker}

Americans With Disabilities Act; Fow Wil a Jury Evalnate
Reasonable Acconvmodation, in COUNCIL ON EDUCATION N MANAGEMENT
PERSONNEL AW LUIPDATE (1993} (speaker)

Avoiding Employment Discharge Claims, in UNIVERSITY OF HOUSTON
HEALTH Law INSTITUTE (1992 and {993) (author and speaker}

Damages: An Overview of Recent Developments, in STATE BAR OF
TEXAS PROF. DEY. PROGRAM, Texas Torts in the #0's Course (1992} (author
and speaker)

Harkers' Compensation Employment fssues, TEXAS ASSOCIATION OF
Busingss (1992) (author and speaker)

Workpluce Defamation, in LORMAN BUSINESS (CENTER, INC'S
EMPLOYMENT LAW PROGRAM (1991} (speaker)

The Law of Wrongful Discharge, Protectcd Cencerted Activity, and
Federal and State Laws Governing the Employmemt Relationship, in
PROFESSIONAL EDLCATION SYSTEMS, INCS LEGAL IS5UES IN SUPERVISING
NURSES (1990 amt 1991) (speaker)
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Drugs and Alcohol: Policies and Testing in the Workplace, in TEXAS
ASSGCIATION OF BUSINESS EMPLOYMENT AND LABOR LAw SYMPOSIUM (1990)
(author and speaker)

W. Wendell 1{all, Xavier Rodriguez apd Carcl Jeosen, Hrosgful
Termination and Evisa Preemprion, in 5.0M.U, SCH00L OF Law, MODERN
TRENDS IN BUSTNESS TORTS LITIGATION SEMINAR (1990) {co-author)

Legal  Issues:  Confidentiality,  Discrimination and  Testing
Consrderations, in UKIVERSITY 0OF TEXAS HEALTH SCIENCE CERTER AT SAaN
ANTONIO AIDS EDUCATIONAL SYMPOSIUM (1989) (co-author and speaker)

cxarnination.
Gaod, annual phvsical examination done December 2002,

14 Iudictal Office: State (chronologically) any judicial offices you have held, whether such
posiiton was elected or appointed, and a descniption of the junsdiction of exch such court.

Justice, Supreme Court of Texas. September 2001 — November 2002, appoisted.
The Supreme Court of Texas has statewide, final appellate jurisdiction is alt civii and
juvenile cases. In addition, the Court has administrative responsibilities, including, but vat
limited to, promulgatiog reles of civil procedure, policies regarding the Office of Court
Administration, the Commission on Judicial Conduct, and the State Bar of Texas.

15, Citations:  1f you are or have heen a judpe, provide: (1) citations for the fen most
sjgnificant opinens you have written:

Department of Transportation v. Garza, 70 5.W.3d 8062 (Tex, 20023

The issue was whether a 45 mile per hour speed-limit sign, accurately reflecting the legal
speed {imit, but allegedly too high for its proximity to a school vone, was a “condition or use of
tangible personal or real property” thereby causing a waiver of TxDot's governmental immunity
in a lawsuit by parents of 2 student killed by a car. Texas Civil Practice and Remedies Codes §
101.06002)(2) permits waiver of sovercign immunity for the absence, condition or malfunetion of
a road sign if it is not corrected by the responsible povernmental umit withm a reasenable lime
after receiving notice. The Texas Supreme Court hefd that plaintifts’ ailegations do not come
within the Tort Claims Acts’ waiver of sovereign immunity for a “condition” of a waflic sign.

Southwest Key Program, Inc. v, Gil-Perez, 81 5.W. 3d 269 (Tex. 2002}
The Courl concluded that Southwest Key's failure to provide protective equipment for
use during a football game was the only alleged causal nexus underlying each theory of

negligence. The Court held that the evidence was legally insufticient o support the jury™s
findines that the orpanizer’s negligence proximately caused Gil-Perez’s inury. Neme of the
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medical expents” testimony established that more probably (han not (hl-Perez would not have
been injured had he been wearing ordinary protective gear. Accordingly, Gil-Perez failed to
establish that Southwest Key's nepligence was a proximate cause of his knee injury.

In Re Swepi, 1P, 85 S.W.3d 800 (Tex. 2002)

‘The tssue in this case was whether a county probate coun abused its discretion by
transferming a fawsuit alleping underpaid royalties from a Harrds County District Court an
grounds that the suit was “‘appertaining 0" or “incident to” an estale adminjstration the probate
court supervised. The Court held that the Harns County suit, secking a declaration involving
royalty caleulations by one company involved in Colerado operations, involves tnterest in the
estate that atready passed to descendants. Any possible recovery in that suit would not effect
estate property. Accordingly, the “eontroiting issue” b the Harris County suit canpot be said to
be the settletnent, partiting, or distribution of the estate property. The Court conditionally
granted mandamus because, by erroneousty transferming the Harris Coualy case, the Denton
County Court interfered with the Hamris County Court’s jurisdiction.

Lubbock County, Texas v, Trammel s Lubbock Bail Bonds, 80 SOW 3d 580 (Tex. 2002)

The issues in this case were: (1) wheher L.ubbock County’s bail-bond service charge is
wmlawiul because 1t 13 not authonzed by any statute; (2) whether the Presentment Statule ander
Texas ocal Government Cade § 8900474} ix junsdictional, and (3) whether the Presentment
Statute delays accrual of a claim for the reimbursement of finds againsi a county until the ¢laim
has been presented to and rejecied by the County Comntissioners. The Texas Supreme Court
concluded that fact questions rematned regarding the extent to which the bail-bond service
charge was used for providing copies to the bail-bond companies and was thus suthorized hy
statute. The court realfirmed that the Presentment Statute was not jurisdictional and did not
delay the accrual of a cause of action against the county for reimbursement of unauthorized
churges.

Argonaut fns. Co. v, Baker, 87 5.W.3d 526 {Tex. 2002)

The issue was whether a worker's compensation insurer can be reimbursed from a
settlernent with a person who caused an accident for the amount of the deductible the emiployer
paid as well as what the insurer paid in worker's compensation benefits to the injured employee.
The Court concluded that the Texas Insurance Code provision forbidding payment of an
emplover’s worker's compensation deductible dues not bar an msurer from recovering by ifs
subrogation ripht the settlement amount it paid that included the employer's deductible. Texas
Labor Code § 417.002 states that the net amount recovered by a claimant in a third party action
shall be used (o reimburse the insurance camer “for benefits. . that have been paid for the
compensable injury.” Section 417.002 does not limit the carrier’s right to reimbursement o
thase provisions made in excess of the deductible amount.

Do Chemical Co. v Bright, 83 3 W, 3d 602 (Tex. 2002}

The issue was whether Dow retained sufficient controd over a subcontractor’s (Rright's)
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work to impose a duty on the company, the premise’s owner, 1o protect an independent
cotitractor’s employee from the contractor’s negligence. The Court held that Dow did not owe a
duty to Bright under either a contraciual right to control or actual contral of the contractor’s
work, Dow’s contract with the independent contractor did not delegate o Dow the dght to
control means, metheds or details of the contractor's work nor did it grant Dow the power to
dirzet the order in which the work should be done. By requining the contractor to comply with
safety regulations, Dow owed the contractor’s empiovees a natrow duty thal its safety
requirements and procedures do not unreasonably increase the probability and severity of injury.
The independent contractor assigned Bright his duties and Dow did not instruct him how to
perform his job and was not involved in how or when to secure the pipe that fell on him. Dow’s
safe-work penmit systern did not unreasonably increase the probabitity and severily of Bright's
injury and is not evidence that the contractor and Bright were not free to do work in their own
way or that Dow contrelted the work methed or its operative details.

State v. Hodges, 92 3. W .3d 489 (Tex. 2002)

The 1ssues in this direct appeat were: (1) whether Texas Election Code § 162.015(a)(2),
which prohibaits a person from appearing on the peneral election ballet as a candidate for a
political party, other than the party halding the primary in which the person voted or was a
candidate, can reasunably be construed to permit Judge David Hodges to appear as a Democratic
party candidate in the November 2002 genera election even though he voted in the March 2002
Republican party primary: and {2) whether § 162.013(a)(2) is unconstitutional as apphed to
Hedges. The Court concluded that Hodies™ interpretation of the section was not reasonable
because it conllicts with the election code’s overall structure, Hodges' construction of
§ 162.013{a}2} would allow a prospective candidate who lost a party's nomination in the
pomary o seek the same office az a candidate for another political party -- an interpretation
antithetical to the statute™s purpose, which is 1o prevent candidates from having more than onc
candidacy for the same office in a single clection cyele. In addition, the Court concluded that the
section did nat violate gither the Texas or United States Constitutions, The Court concluded that
strict serutiny was not required because the borden on Hodges™ right to vole wis not severe. The
Count further found that the statule was constitutional becanse it is reasenable, non-
discnminatory and advances the state’s important and compelling interest in maintaining the
integrity and stabibity of the political process.

Inre Jane Doe 10,78 5. W, 3d 2138 {Tex. 2002)

‘The tssue in this case was whether a trial court’s faiure to enter findings of fact or
conclusions of law on a statutory factor allowing a minor to get a an abortion without telling her
parents must result in avtomatically granting the application. In this case, a trial judge hearing an
application for 2 “judicial bypass™ left blank a space next to one factor that would permit an
abortion without parental notification. The Court concluded that the trial court’s failure to 1ssue
findings of fact or cunciusions of law an the question whether notification may lead to physical,
sextal or emalional ahuse of a minor is deemed a finding in the girt's faver if some evidence
exist in the recerd that rotification may lead to any of these types of abuse.

Board of Adiustment of City of San Antanio v Wende, 92 8.W.3d 424 [Tex, 2002)
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The issue in this case was whether, under a city zoning ordinance, the Board of
Adjustment improperly atlowed guartying as nop-conforming use on two tracts that, before they
were annexed and zoned for housing, had been leased for quamying but not yet used forit. The
Court agreed with the City of San Antonjo’s Board that pre-existing leases established non-
conforming — use rights under the Citv's development ordinances. The City’s adoption of its
ordinances fall within its legislative discretion.

Texas Home Management, fac. v, Paawy, 89 S.W .3d 30 (Tex. 2002)

The issue in this case wag whether the operator of & home for the mentally retarded owed
a duty of care 1o a murder victim killed by one of its restdents. The Peavy’s claim that THM was
neglgent when t allowed one of its residents unsupervised visits to Houston, Texas, The Court
held that THM did not establisk as a matter of law thal it had no duty. In this case a right to
control arises from THM's contract with the state. Further, the danger could be foreseen, based
on the resident’s previous history of assaults

1) a short swomary of and citations for all anpeliate opinions where your decisions were
reversed or where yvour judgment was affirmed with significant enticism of your substantive or
procedural rulings, and

Southwest Kev Program, Ineo v G Perez, 818 3d 269 (Tex. 2002). Dissent arcued
that there was some evidence o support the jury's causation finding,

Argonaut Ins. Co. v, Beker, 87 SW 34 526 (Tex. 2002). Dissent argued that employee
was hemng required to pay a deductible amount in contravention of the worker's compensation
scheme,

Texus Home Management, Jnc v. Peavy, 89 S.W .3d 30 (Tex. 2002). The dissent
dizagreed that THM exercised “control" over its resident and disaurees that it was reasonably
foresecable that the resident would murder an innocent victim.

(3} citations for significant opinions on federal or state constitutional issues, together with
the citation to appellate court rulings on such opinions.

State v Hodges, 92 5. W 3d 489 {Tex, 2002)

The issues in this direct appeal were: (1) whether Texas Election Code § 162.015(a)(2),
which prohibits a person from appeanng on the general eleciion baliot as a candidate for a
patitical party, other than the party holding the primary in which the person voled or was a
candidaie, can reasonably be construed to permit fudge David Flodges to appear as 2 Democratic
party candidate in the November 2002 general election even though he voted in the March 2002
Republican party poimary; and (2) wheiher § 162.015(a¥2) is vnconstitutional as applied o
Hodges. The Court concluded that Hodges” interpretation of the section was not reasonabhie
because it conflicts with the election code’s overall structure. Hodges™ construction of
§ 162.005(a N 2Y would allow a prospective candidate who lost 2 party’s nomination in the
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primary to seek the same office as a candidale for another political party - an interpretation
antithetical to the statute™s purpose, which is to prevent candidates from having more than one
candidacy for the same office in a single election eyele. In addition, the Court concluded that the
section did not violate either the Texas or United States Constitutions. The Court concluded that
strict scrutiny was nol required because the burden on Hodges” right to vote was not severe. The
Court further found that the statute was constitutional because it is reasonable, non-
discrintinatory and advances the state’s imporiant and compelling interest in maintaining the
integrity and stability of thie political process,

If any of the opinions listed were not officially reported, please provide copies of the
opinions.

Not applicabie.

16.  Public Office:  State (chronologically) any public offices you have held, other than
judicial offices, including the terms of service and whether such pesitions were elected or
appointed.  State {chronologicaliy) any unsuccessful candidacies for electve public
oifice.

State Board for Educator Certification
1999-2001 Appointed by then Gov. Gearge Y. Bush

City of San Antonio Board of Review for [Iistoric Districts, Former Member
(1991- 1992). Appointed by Mayor Nelson W, Wolff and City Council.

17, Legal Carger:

a Describe chronologically vour law practice and experience after graduation from
law school including:

1. whether you served as clerk to a Judge, and if so. the name of
the yudee, the coun, and the dates of the period you were a
cierk;

Mot applicahle.

whether vou practiced alone, and if so, the addresses and dates;

[ =]

Not applicable.

the dales, names and addresses of law s or offices,
companies or povenimental agencies with which you have
been connected, and the nature of your connection with each;

(]

Futbright & JYaworski L.L.P.
Partner, November 20072-present

0435091 | J14-
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300 Convent, Suite 2200
San Antenio, Texas 78205

Supreme Conrt of Texas

Justice, September 2001 — November 2002
201 West 14™ Street

Austio, Texas 78701

Fulbright & Jaworski L.L.P.

Partner, January 1996 ~ September 24001
Associate, August |87 — December 1995
300 Convent, Suite 2200

San Antonic, Texas 78203

1 What has been the general character of your law practice, dividing it inte
periods with dates if its characier has changed over the years?

I concentrate my practice on the arcas of lahor and employment law
and peneral fitigation, where I represent hoth: corporations and individuals
who have been sued by their present or past employres based on alleged
discrimivation, harassment, retaliation, breacts of coutract, or breach of a
noncompetition agreement. I also provide counscling aod investigative
assistance to clients to assist in their compliance with state and federal tabor
and cmployment laws, [ bave cxtensive experience in general litigation
(personal injury defense, commercial litigation, defamation, contractual
disputes and insurance bad-faith litigation).

2 Describe your typical former clicnts, and mention the areas, if any. in
which you have specialized.

I am board certified in labor and ¢employment law by the Texas Board
of Legal Specialization. Representative clients iaclude: Universal Health
Services, Inc., H.E, Buit Grocery Company, State Farm Insurance Company,
MNational Instraments, SONY aod Motorola.

i. Did you appear it courl {teguently, occasionally, or not at all? 1l the
frequency of your appearamces in court varied, describe cach such
varance, giving dates.

Frequent court appearances in both federal and state courts.

3047091 1 -15-
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2 What percentage of these appearances was in:
(&) federat courts;
Approximately 40% of my practice is hefore federal cnurts
{b) atate couris of record;
Appraximately 60% of my practice is before Texas courts
{c} other cours.
%4
1 What percentage of vour litigation was:
{a) civil,
1060%,
() crtriinal.
0%

4. State the number of cases in courts ol record you wed to verdict or
judgment {rather than settled), indicating whether vou were sole counsel,
chiel counsel, or associate counsel,

12 as lead counscl, 1 as second chair

5. What percentage of these {nals was:
{a)  jury;
9%
b} MO -ury.
10%

18. Litigation: Describe the ten most significant litigated matters which you personally
handled. Give the citations, if the cases were reported, and the docket number and date if
unreported. Grive a capsule summary of the substance of cach case. Identify the patty or
parties whom you represented; describe in detail the nature of your participation in the

litigation and the final disposition of the case. Also state as to each case:

a. the date of representation;

MR ] -l6-
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the name of the court and the name of the judge or judges hefore whom the case
wis liigated; and

the individual name, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other partics.

Deal v. State Farm County Mutual Ins. Co of Texas, S F.3d 117 (5™ Cir.
1993). Action was brought against insurance company and owner of insurance
agency, alleging violations of Title VIl and Age Discrimination in Employment
Act (ADEA). The District Judge dismissed for lack of jurisdiction. Plainiff
appzated. The United States Court of Appeals keld that: (1) for purposcs of Title
VITand ADEA, insurance company was not "employer” of plaintiff, who worked
for agency, and {2) owner of iistrance agency, while an insurance agent, was not
“agent" of msutance company within mearng of Title VIF and ADEA provisions
defining "employer.” [ represented State Fam: as lead attomey in the district
court and assisted in the handling of the appeal.

Tral Court: Southern Distriet of Texas, Corpus Chrsti Thyvision
Trial Judge: Hon, Hayden Head

Plaintif's Counsel: William J. Kalh
Law Office of William J. Kolb
500 Texas Commerce Plaza
Corpus Christi, Texas 78470
Telephane: (361) 661-1a62

Co-Defendant’s Coupsel: M. Cotleen McHugh
Bracewel & Patterson, L.L.I
20040 One Shoreline Plaza, Suite 800
Corpus Christi, Texas 73401-3700
Teleplione: (361) 882-6614

Texas Employers' Ins. Ass'nv. Guerrere, 300 S W .24 859 (Tex. App. -
San Antonio 1990}, writ denied). Employee brought suit for workee's
compensation benes. The distrct court entered judgment on a jury verdict
awardhing worker benefits for (otal and permnanent disability, and camer appealed.
On motien for reheanng, the Court of Appeals held that incurable reversible ermor
occurred as result of employee’s counsel's appeal for ethnic upity in his closing
jury argurnent. T was junior counsel in the underlying tnal and argued the appeal
hefore the San Antonio Court of Appeals.

Tral Court: 293" Judicial District Court in Zavala County. Texas
Trial Judge:  Hon, Alex Gonraler
Court of Appeals: San Antonio Court of Appeals
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Plaintiff*s Counsel: Renc R. Barrientos
Law Office of Rene B. Barrientos
First Natiooal Bank Building
750 E. Mulberry, Suite 402
San Antonie, Texas Y5212
Telephone: (210} 733-3309

Suncedn v. Rheem Mfg. Co., 974 5.W.2d 117 {Tex. App. - San Antonio
1598, pet. denied). Employec brought breach of contract, promissory estoppel,
fraud, defamation, and intentional infliction of cmotional distress action against
employer and supervisor. The District Judge entered summary judgment for
employer. Emplovee appealed. The Court of Appeals hetd that: (1) publication of
information did not provide basis far defamation claim; (2} employee failed o
show extrems and outrageous eonduct by supervisor as would support claim for
intentional wnfliction of emotional distress, (3) emploves’s promissory estapped
claims were barred hy statute of frauds; (41 emplovee could not maintain fraud
claim; and, on rehearing {5) employer's representation as to annual salary did not
alter-at-will status. | represcnted Reeem as lead attorney in the district court and
argued he appeal before the San Antonio Court of Appeals

Tral Cowrt: 341" Judicial District Court. Wehb County, Texas
Trial Jndge:  Hon. Ebma Salinas Ender
CCourt of Appoals: San Antonio Court of Appeais

Plaintiifs Counsel: Carfos M. Zaffivini, Sr.
Zaffirini, Castillo & Pellegrin
1407 Washington Street
B O, Rox 627
[.aredo, Texas 78042-0627
Tetephone: (210) 724-8355

Rogers v. City of San Antonio, Texas, 211 F. Supp. 2d 829 {W.[). Tex.
2002). This is an action for declaratory, equitable, and injunctive reticf brought by
(ifteen mililary reservists who are currently (of retired from) working for the City
of San Antonio Fire Department. The plaintiffs challenge a number of the policies
and practices of the City's Fire Departmeni as being discriminatory under the
provisions of the Untform Services Employment and Reemployment Rights Act
of 1994 {("USERRA". IR U.S.C. §§ 4301 ¢ seq. {2000). The challenged
employment practices at issue concern, for instance, how military icave is
excluded from the "twenty-seven" hour cap imposed on lost overtime, "bonus
day" [cave, "perfect attendance” leave, unscheduled overlime compensation and
upgrading opportunitics. ln stm, plaiptiffs argue the City, in implementing these
employment practices, onlawfully discrimtinate against them by deeming them
“ahsent” from work whenever they are on leave fulfilling thew military reserve
dutics, as opposed lo viewing them as "constructively present at work.”™ Plaintiffs
cantend that the City's practices have resulted in dhsparate reatment

18-
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discrim:nation on the basis of their military reserve status. 1 represented the Cliy
of San Antenio as 'ead attomey duning the mitial cross motions for summary
Judgment. This lawsuit is pending before the mal court on other issues,

Tral Court: Western Distoct of Texas, San Antonio Division
Tral Judge:  Hon. Orlando Garcia

Plaintiff*s Counsel: Martha I'. Owen
Wiseman, Durst & Owen, P.C,
1104 West Avenue
Austin, Texas 78701
Telephone: (512) 479-5017

Rosales v, HE Bt Groceny Co, 905 SW.2d 745 {Tex. App. - San
Antonio 1995, no writ), Venue challenge in defamation and invasion of privacy
aciton. | represented H.E. Butt Grocery Company as lead counse] in the district
court proceedings and arpued the matter on appeal,

Tral Court: 365" Judicia! District Court of Maverick Caunty, Texas
Trial Judee:  (om. Amado Abascal
Court of Appeals: San Antonio Court of Appeals

Plaintilf’s Counsel: Hene H. Barrientas
Law Office of Rene R, Barrientos
First National Bank Building
750 L. Mulberry, Suite 402
Sam Antonio, Texas 78212
Telephone: {210 733-3399

FEOC v HLE Buit Grocery Co., No. BA-00-CA-0352 (W .1, Texas, San
Antonia Diviston). EEOC filed suit alleging that employer discnminated against
a class of applicants on the basis of age. 1served as lead counsel for the employer
and nepotiated a consent decree with the EEOC.

Trnal Court:  Western Pistriet of Texas, San Anlonio Ihivision
Tnal Judge:  Hon. Fred Biery

Plaintifs Counsel: Chris Pitiard
11.S. Equal Employment Opportunity Commission
San Asntooio District Office
5410 Fredericksburg Road, Suite 200
San Antonio, Texas 78229
Telephone: {210) 281-7636

Rokertson v. Nettral Posture Ergonomics, No. 2000-C1-12178. Covenant
not to cumpete action filed agasinst employee. 1 represented Intervenor in support
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of the defendant emplovee.

Tral Court: 223" Judicial District Court of Bexar County, Texas
Trnai Judge:  Hon. Johin Specia, Jr.

Plaintiffs Counsel: Malinda Gaul
Gaul & Dumant
145 &, St. Mary’s Street, Suite 350
Sap Antorio, Texas 78205
‘Felephotie: (210) 225-0683

Co-Defendant's Coupsel:  Lamont Jeffersen
Hayoes and Boone, L.L.P.
112 East Pecan Street, Suite 1600
“an Antonio, Texas T8105-1540
Telephone: (210) 978-7413

John Perrott Ent, fnc. v, Kerstein, 2000 WL 33348247 (W.D. Tex, 2000).
JPE brought claims sounding in quantum merwit and breach of contract for
services it aliepedly provided in the development at'a game park/tourism
development in Mozambique. Pistrict Court pranted Defendants” motion to
dismiss for lack of personal junsdiction  1represented the executor of
Defendant’s estate us lead counsel.

Trral Court:  Westermn District of Texas, San Antonio Division
Trial Judge:  Hon, D.W. Sutle

Plaintiffs Counrsel: Calboun Babbitt
Drougkt, Drought & Bebbitt, L.L.P.
112 E. Pecan, Suite 2750
San Antonio, Texas 78205
Teleplone: (210) 225-3031

Bunzi de Mexico S.A. de CV v, Knoll, et al. (AAA arbitration matter).
Bunzl afleged that two formner employees breached their noncompetition
agreements and violated fuveiary duties. I successfully defended the two former
employees,

Arhitrator:  Randolph Tower
Clemcnts & Spencer, P.C.
112 E. Pecan, Suite 1500
San Antonin, Texas 78205
Telephone: (210) 227-7121
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Plaintifi’s Counsel: Ricardo G, Cedillo
Les J. Strieber, ]
Dravis, Cedillo & Mendoza, Inc,
McCombs Plaza, Suite 500
755 E. Mulberry Avenue
San Antonio, Texas 78212-3129
Telephone; (210} §22-6666

Richard F. Jaudes

Thompson Cobura LLT

One Mercantile Center

Si. Lowis, Missouri 63101-1693
Telephone: (314) 352-6431

Rebecca A. Flores v. State Farm Mutual Antomobile Insurance Company,
CA No. SA-22-CA-0569. Title VI action with vatous tort claims. including
workplace violenee 1ssucs. | obtained a summary judement for the employer.

Tral Court;  Western Districl of Texas, San Antonio Division
taa) Judge:  Hon HLF. Garena :

PlaimtfFs Counsel:  James A, Kosal
Malinda A. Gaul
Law Offices of Kosub & Gaul
105 8. St. Mary’s, Suite 2300
San Antonio, Texas 7825
TFelephone: (210) 225-0685

i9, Legal Activities: Describe the most signilicant fegal activities you have pursucd,
including stgniftcant litigation which did not progress to trial or Jegal matters that did not
intvolve Jitigation. Describe the natwre of your participation in this guestion, pleasc omit
any information protected by the attomey-clicat privilege (unless the privilege has been
waived.)

I routinely provide counseling and investigative assistance to clients to assist in their
compliaace with state and federal labor and cmpleyment laws. ln addition, 1 assist
emplayers in implementing “best praciices” and securing a productive workplace.

1n addition, I kave handled hundreds of cases involving alleged violations of Title
VI, the Age Discrimination in Employment Act, the Americaps with Disabilities Act and
the Texas Labor Code. 1o such cases [ have counseled clients as to their responsibilities

under these statutes,

AN ) R
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1L FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List gources, amounts and dates of all antictpated receipts from deferred incotne
ayTanpements, stock, opiions, sncompleted contracts and other future benefits which you
expeet to denive from previous business relationships, professional services, firm
memberships, former employers, clients, or customers. Please descobe the arrangements
you have made to be compensated in the {uture for any financial or business interest.

Upov my departure frem Fulbright & Jaworski L.1.P. there wilt be an estimated

accounting done of my capital account and 80 percent of my account will be disbursed at
that time. Thereafter, in April of the {ollowing vear, there will be a final accountiog done
and any remaining monies owed will be distributed at that time. Upon my departure from
Fulbright & Jaworski L.L.P., monies held in the {irm profit sharing plan and retirement
accounts will he *rolled over” inte my non-firm IRA accounnt.

2.

Explain how vou will resotve any potential conflict of interest, including the procedure
you will follow in determining these arcas of concemn.  ldentily the categones of
litigation and financial arrangements that are likely to present potenuial conflicts-of-
imerest dunng vout ittial service in the position to which you have been nonminated.

1 de met own any stocks, thercfore T do not foresee any finawcial
arrangements that would cause a conllict of interese. With regard to cases
where my current [aw firm appears as an aitorney of record, I will comply
with the Code of Judicial Coaduct and recuse mysell for an appropriate
period of time.

Do yau have any plans, commitments, or 2greemems to pursue outside employment, with
or without compensation, during your service with the coun? No. il so, explain. NfA

List sources and amounts of all income received during the calendar year preceding your
nornination and for the current calendar year, including ali salaries, fees, dividends,
interest, gifis, rents. rovailies, patenis, honorania, and other items cxceeding $500 or more
{1f you prefer 10 do so, copies of the financial disciosure report, required by the Ethics in
Gaovernment Act of 1978, may be substituted here))

See atlached Financial Disclosure Report,

Please complete the attached financial net worth statement in detail {Add schedules as
catied for).

See attached net worth statement.

Have vou ever heid a position or plaved 2 role tn a political campaign? 1 so, please

identify the part:calars of the campaign, including the candidate, dates of the carnpaign.
your title and responsibifities.

TSI | Ly
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! was a candidate for Justice, Supreme Court of Texas (Place 4) in the March
2002 Republican Primary. Minor (inancial contributor to George Y. Bush
for President campaign. Miaor financial contributor to Tim Bannwolf jor
Mayor campaign. Precinct Chair, Republican Party, Bexar County of Texas
199%-2001.
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FINANCTAL STATENMENT

NET WORTH

Pravide a complete, current financial net worth stateinent which iternizes in detail ali
assets (including bank accounts, real estate, secuntics, trusts, ipvestments, and other {inancial
heldimgs) all hiabiinies {including debis, moitgages, doans, and other financial obligations) of
yourself, vour spouse, and other immediate members of vour household.
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Firstmark/SATCU Savings B3 69
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. GENERAL (PUBLIC)

An ethical eonsideration undey Canon 2 of the American Bar Association’s Code of
Professional Responsibility calls for “every lawyer, regardless of professional
prominence or professional workload, to find some time to participate in serving the
disadvantaged.”" Describe what you have done to fulfill these responsibilities, listing
specific instances and the amount of time devoted to each.

I routirely provide pro bomo legal services to Respite Care of San
Antonio, a non-profit organization that provides varied services fo Families
caring for disabled children. In addition, I have provided pro hono lepal
services to Any Baby Can, a non-profit organization that provides support
and crisis assistance to families of children with special health care needs. In
addition, I have participated in a Community in Justice clinic providing pro
bono family law assistance. On average, I contribute over 200 hours per vear
of my time to charitable eauses and over 120 hours per year to pro bono
matters,

The Amenican Bar Association's Cemmentary to its Cede of Judicial Conduct states that
it is imapproprate for a judge to hold membership in any organization hal mvidiously
diseriminates oo the basis of race, sex, or religton. Do you currently belong, or have you
belonged, to any orzanization which discriminates -- through either formal membership
reguirements or the practical implementation of membership policies? No, If so, hist,
with dates of membership. What vou have done to try to change these policies” NfA

Is there a selection commission in wour jurisdiction to recommend candidates for
nomination 1o the federal counts? Yes, H so, did it recommend your nomination? I do
not have personal knowledge, bue I assume the seleclion commitiee recomnmended
me to Senators Hutchison and Cornyn, Please deseribe vour experience in the entire
judicial selection process, from beginning o end (including the circumstances which ted
to your nomination and interviews in which vou participated).

In November of 2002, | was interviewed on one occasion by represeetatives
from the White House Counsel's office. Several month’s later [ was asked to
inferview belore the Texas Senators’ selection committee. Several wecks
later [ interviewed with both Senators. After the senators forwarded their
recommendation to the White House | was interviewed by representatives of
the Department of Justice, Office of Legal Policy and the Federal Bureau of
lovestigation. :

Has anyone involved in the process of selecting you as a judicial nominee discussed with
you any specific case, legal issuc or question in a manner that could rcasenably he
interpreted as asking how you would rule on such case, issue, or question? Neo. I so,
please explain fully. N/A
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5 Please discuss your views vn the foliowing criticism invobving "judicial activism.”
The role of the Federal judiciary within the Federal govemment, and within
society generally. has become the subject of increasing controversy in recent
vears, [t has become the target of both popular and academic crticism that
dlleges that the judicial branch has wsurped-miany of the prerogatives of other
branches and levels of guvemment.

Seme of the characteristics of this “judicial activism™ have been said to include:

a. A tendency by the judiciary toward problem-sotution rather than gnevance-
rescbibion,
b. A tendency by the judiciary to employ the individual plaintiff as a vehicte for the

impositton of far-reaching orders extending to broad classes of individoals;

. A endency by the judiciary to impose browd, affemative duties  upon
govemments and socicty,;

d. Actendency by the judiciary 1oward loassung jutsdictiona] requirements such ag
standing and ripeness; and

e A tendency by the judictary o impose itself upon other institutions in the manner
of an admnistrator with continuing oversight responsibilitics,

Car Constitution provides for the separatien of powers of the three branches of our
government, The fegistative branck of our government has been elected to consider the
needs of cur society and legislate accordingly, A judge should oot go bevond the
traditional robe of interpreter of the Constitution and taws and shoukl 2ot assume a policy-
maker rote. Judges should defer to the political branches of government when they
permissibly exercise gnvernmental power. In addition, a judge should apply the law in 2
manner that is both predictable and uniform, When a judge departs from the philosophy
of judicial restraint, predictability and woiformity fall victim. fop reviewing statutes, a
judge should attempt to ascertain the “plain meaning” of the language in question. 1f the
wording of the statute is unclear, a judge should defer to the legislative intent behind the
stataie. Similarly, when reviewing the decisions of admiristrative agencies, a judge should
recognize that these agencics were created by tbe Legislature and accordingly a judge
should defer to the coabling legislation of that agency.

A judge who adheres to ¢he philosophy of jndicial restraint also ensures that a party
has standing and has suffered an “injury in fact.” The judge also makes certain that the
subject matter is ripe for adjudication. Chce a case is properly belore the coort, the
corollary to this limited judicial intervention is that a decision is limited to a resolution of
the grievance currently before the court.
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