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The Honorable Orrin Hatch

Chairman, Senate Judiclary Committes
104 Hart Office Building

Washington, B.C. 20610

The Honorable Patrick Leahy | oo s
Senate Judiciary Comimitiee ‘

433 Russell Senate Office Building s i S
United States Senate fmore, Moyiond
Washingten, D.C, 20510 Dot .

Konsas Cily, AL

ra; Jeffrey Sutton

Dear Senators Match and Leahy:

{ am writing as President of the National Employment Lawyers Association to urge Frodurick A
the Senate Judiciary Comrmittee to reject Jeffrey Sutton's nomination for appeintment to the Celorirs, Dhe
Sixth Circuit Court of Appeais. NELA Is the country's only professional organization that ts Do g
exclusively comprised of lawyers whe-represent individual employees in cases invoiving Minrezpolie, Mol
ermnployment discrimination and other employment_related matters. NELA and its 67 state Jovion Gapdimor.
and local affiliates have more than 3000 members, Naw Yerk, Now Yorc

Mr, Sutton hes spent much of his career as an attorney trying to use the courts to e o
reconfigure our system of government. He has dedicated himself fo pursuing cases that e £ 541
provide an opportunity to convince federal judges to immunize states from sults by private Ahor:, Gazigio
individuals alieging discriminations and other reprehensible conduct by state officials. Mr. .
Sutton has played a significant role in persuading a narrow, conservative majority on the Blon. Mismsaenents

Supreme Court o strike down congressional enactments aimed at misconduct by state
officials based on a relatively new and vague constitutional standard.

As the members of the Senate Judiciary Commitiee are aware, in racent cases
srgusd by Mr, Sutton, the same five conservatives on the Supreme Courl applisd this new
standard to severely restrict the ability of private individuals to anforce thalr rights under the Bary 2 Pasere
Age Discrimination in Employment Act of 1867 (*ADEA"} and under the Americans With
Disabliities Act ("ADA") against State governments. Board of Trustees v. Garrett, 531 U.S,
356 (2001); Kirmel v. Florida Bd. of Regents, 528 U.S. 62 {2000). in Kims/, a 5-4 decision, the
Court held that, 'in the ADEA, Congress did not validly ebrogete the stales’ sovereign
immunity to suits by privete Individuats.” 528 U.5. at 91. In Garreft, ancther 5-4 decision, the
Court held that applicants for employment, employees and ex-employees cannot bring suit to
recover money damages for state violations of thelr rights under Title | of the ADA. Garretl,
531 at 360. The majority opinion in that case held that, even though Congress clearly
intended the ADA to cover state empioyees, It had not gathered sufficient evidence of
disabitity discrimination against state employees in judicial-like findings. /d. &t 370-72.

Thesa decisions hava had a devastating impact on the abllity of state employses,
including empioyees of state universities and colleges, to prevent disebilty and age .
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discrimination end to obtain meaningful relist for such discrimination, Staté governments, by
and large, have rot amended their statutes to fill the gap caused by these fecisions.

Mr. Sutton advocates for judicial activism - - only from a point of view that has been
associated with some of the most reactionary and virulent political movements in our Nation's
history. Indeed, limiting the power of the federal government to protect citizens from abusive
or discriminatory state and locel officlals (and provide meaningful remedies) has been a
rallying ery of such movements as The Dixiecrat Party and other political gn}oups dedicated fo
preserving and protscting segregation.

As has been exemplified by decades of litigation under the Recorjstruction Era Civil
Rights Acts and Title Vil state citizens often need protection from dangerous or
discriminatory actions by their state officials, and, for many reasons, stateiremedies may be
unavailable or impractical.

Mr. Sutfon's notion of states' rights is extreme. For example, he convinced the
district court In W ide Mothsrs v. H , 133 F, Supp. 2d 548 (E.D. Mich. 2001) that
spending-power programs such as Madicald were not the suprems law of the land and that a
state govemment cannot be sued, even for Injunctive relief, based on its fallure to comply
with federal statutory and regulatory requirements. The case involved faderal requirements
for medical care for needy children. Fortunately, the Sixth Circult rejected the incredible
proposition asserted by Sutton that state governments could both accept federal money and
snub federal statutory requirements all in the name of states’ rights. Westslde Mothers v.
Havernan, 288 F.3d 852 (6th Cir, 2002). He even argued unsuccessfully in Oimstead v. L.C.,
527 U.8. 581 (1099), that states have no duty under the ADA to provide sarvices for people
with disabliitles i Integrated seitings and that keeping people with disabilities in institutions
was not & form of discrimination.

At teast one historian has pointed out that views of state rights like| that espoused by
Mr. Sutton reflect the federal state relationship under the Articles of Confedaration. As we &l
know, government under the Articles falled and ied to the adoption of the Constitution with its
provisions for & stronger Congress and President in our system of federalism.

Of course, we recognize thet lawyers have a duty to represent theif clients zealously.
Ws do not criticize a nominee merely because he or she has teken a position in litigation that
benefits the institutions being represented. However, it is clear that Mr. Suffon has a strong
personal commitment fo enhancing state government immunity rdgardiess of the
consequences on individuals who may be subjectad to discriminatory or dangerous conduct
which violates federal law. Mr, Suttan's rols In these cases went beyond that of a lawyer
mersly arguing for a client.

For example, as stats solicitor, Mr, Sutton actively Interjected Ohio In & Texas case to
advance his views of states’ rights and he presented part of the oral argument In City of
Boerns v. Flores, 521 U.S, 507 (1897). See City of Bosme v. Flores, 518 [J.8. 1088 (1997).
Mr. Sutton clearly saw that decision has having ramifications far beyond the zoning disputa
and the statute at issue In that cage. in "Clty of Bourne v. Flores: A Victoty for Federalism,”
an article published in the newsletter of the Federalist Society's Federalistn & Separation of
Powers Practice Group, he described that decision as "strikfing] a welcore blow for. States'
rights” and as 2 "federalism decision]] with muscie.” Ses Federalist Sbclety Web site,

hitp:/iwww fed-goc.org/Publications/practicegroupnewsletters/federalism/ fd010304.htm.

He also defended that decision against the charge of judicial activigm and suggested
ihat individual rights would benefit from strengthening state immunity from citizen suits under
federal law becauss it would encourage state litigation to the same purpoge. This view has
been disproven by events following the recent decisions discussad above and praised by Mr.
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Sutton. States have not rushed forward after these decisions fo strengthen the siatutory
protections afforded {o thelr employses and citizens. More important, it is naive to balleve
that stete officials will jump to pass laws dismaniling their protection from givii llability simply
hecause the Supreme Court has granted them further protection by |applying strained
principles of constitutional construction which limit the authority of Congress.

As Congress well knows, the core concelt of states’ rights advocaies Is to trust the
states, Sutfon has persistently cited state laws purporting to provide private individuals
meaningful enforcement alternatives to faderal law. In fact, what states have on paper rarely
provides a meeningful eltarnative, end Sutton has not urged the Court to lconsider serlously
the viability of thuse state laws he cltes, relying Instead on their mere existence. In conirast,
Congress knew from hearings that the states too often act like the proverbjal fox assigned o
guard duty at the hen house. His insistence on defersnce to the states|and reluctance to
demand that the states provide a meaningful altemativa remedy reveals the depth of his
commitment to states’ rights and the superficiality of his concern for those victimized by
discrimination and other miscenduct by stats officials.

Mr. Sutton has made it clear in interviews that his legal advocacy | ! persgonal, not just
professional. As hs told the Legal Times, he and his siaff are always on the lockout for cases
coming befora the Court that raise Issues of faderallsm. He addad, “But | ipve these issues. |

belleve in this faderalism stuff."

NELA strongly opposes Mr. Sutton's nominatlon. His words and ac%tians demonstrate
that he Is a zealous edvocata for states' rights end preciude his judging cases with an open
mind. Essentiafly, his philosophical commitment has crossed ths line from adhersnce to a
particular viewpoint or set of values and becomse a defining characteristic gf his mission as a
lawyer. In both reality and perception, the nation would be better served ware he fo continue
on that mission in the capacity of a lawyer and not as a daclslonmaker on tHe bench.

The Sixth Circuit Court of Appsals does not need crusaders for state rights. It nesds
judges who can fairly balance the interests of individuals with those of government and
business under the Constitution.

Vary truly yours, ‘

AP

Frederick Gittes Presidant,
Natlonal Employment Lawyers Association





