340

I. BIOGRAPHICAL INFORMATION (PUBLIC)

1. Full name (include any former names used.)

Jeffrey Stuart Sutton.

2. Address: List current place of residence and office
address (es) .

Residence: Bexley, Ohio.
Office: Jones, Day, Reavis & Pogue, 41 S. High Street,
Suite 1900, Columbus, Ohio 43215.

3. Date and place of birth. 10/31/60; Dhahran, Saudi Arabia.

Marital Status (include maiden name of wife, or husband's
name) . List spouse's occupation, employer’s name and
business address(es).

W=

Married; Margaret Kelly Southard; mother and homemaker.

5. Education: List each college and law school you have
attended, including dates of attendance, degrees received,
and dates degrees were granted. : -

Williams College (1979-1983; BA 1983).
The Ohio State University College of Law (1987-1958; LLB

}990). -

6. . Employment Record: List (by year] all business or
professiconal corporations, companies, firms, or other
enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were
connected as an officer, director, partner, proprietor, or
employee since graduation from college.

Williams College (assistant varsity soccer coach) 1983.
Piper & Marbury (paralegal) 1984-1885.
The Columbus Academy (teacher) 1985-13987.

[
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Emens, Hurd, Kegler & Ritter (summer associate) 5/88-8/88.
Jones, Day, Reavis & Pogue (summer associate and clerk}
5/89-8/90.
The Ohic State University College of Law (research assistant
to Professor Howard Fink) 1989-1990. . .
United States Court of Appeals, Second Circuit (law clerk
to Judge Thomas J. Meskill) 193%0-1991.
‘The Supreme Court of the United States {(law clexrk to the
Honorable Lewis F. Powell, Jr. (Ret.)) 18%1-1932.
The Supreme Court of the United States (law clerk to the
Honorable Antonin Scalia) 1881-1992.
Jones, Day, Reavis & Pogue (associate) 5/92-6/85.
The Ohio State University College of Law {adjunct professor
of law) 1994- present.
State Solicitor of Chio -- 6/95-12/98.
The Federalist Society -- Columbus Chapter (board member)
1998 (est.)- present.
Jones, Day, Reavis & Pogue (of counsel and partner) 12/98 -

present.
The Jeffrey Company (director) 6/939-present.
The Federalist Society -- Separation of Powers and

Federalism practice group (officer) 1958 (est.)- present.
The Ohio Supreme Court Committee on Dispute Resolution
(board member) 195%-2001.
ProMusica Chamber Orchestra of Columbus (board member) 1999-
present. ‘
Williams College Central Ohio Alumni President --
1994 (est.) -present. ’ ’ .
The Equal Justice Foundation (board member) 2000-present.
The Chio State University College of Law Alumni Association
{President) 2000-present. '
Williams College Alumni Society (board member) 2000-present.

Military Service: Have'you had any military service? If
so, give particulars, including the dates, branch of
service, rank or rate, serial number and type of discharge

received.

No.

Honors and Awards: List any scholarships, fellowships,
honorary degrees, and honorary society memberships that you .

believe would be of interest to the Committee.

2
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Order of the Coif.
Williams College - Lehman scholar {(chosen on the basis of

leadership and achievement in extra-curricdlar, service-
related, and academic areas).

9.

10.

Bar Associationg: List all bar associations, legal or
judicial-related committees or conferences of which you are
or have besn a member and give the titles and dates of any
offices which you have held in such groups.

Columbus Bar Association.

Chio Bar Association. ..

American Bar Association.

The Federalist Society (Columbus Chapter -- executive
committee; Separation of Powers and Federalism practice

group (officer) ~ 1998-present).

Cther Memberghips: List all organizations to which you
belong that are active in lobbying before public bodies.
Please list all other organizations to which you belong.

I do not belong to any organizations that are active in

lobbying before public bodies.

I currently belong to the following organizations: Broad

Street Presbyterian Church, the Federalist Society, the Equal
Justice Foundation, the Columbus Bar Association, the Columbus
Athletic Club, the Columbus Club, and the Columbus Country Club.

11.

Court Admission: List all courts in which you have been
admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for
any lapse of membership. @Give the same information for
administrative bodies which require special admission to
practice.

U.S. Supreme Court (1994).

Chio Supreme Court {(1550}.

U.8. Court of Appeals for the Sixth Circuit (1993).
U.S. District Court, Southern District of Ohic (1993).
U.S. Court of Appeals for the Fifth Circuit (1994).
U.S. Court of Appeals for the Seventh Circuit (2000).

3
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U.S. District Court, Central District of Illinois (6/00).
U.S. Court of Appeals for the Second Circuit (2001).

12. Published Writings: List the titles, publishers, and dates
of books, articles, reports, or other published material you
have written or edited. Please supply one copy of all
published material not readily available to the Committee.
Also, please supply a copy of all speeches by you on issues
involving constitutional law or legal policy. If there were
press reports about the speech, and they are readily
available to you, please supply them.

"Supreme Court 2000 - A Review and Preview,"™ The Federalist
Paper (Summer 2000) (attached).
"Federalism 2000: A Review of the Supreme Court's
Federalism Decisions," Review of Federalism & Separation of
Powers Law (Fall 2000) (attached).
"Application of Hostile Work Environment Claims to
Independent Contractors,”" speech and handout prepared for
Fifth Annual EPLI Forum (Feb. 7-8, 2000) (NYC)
{attached).
"Justice Powell's Path Worth Following," The Columbus
Dispatch (10/24/98) (attached).
"Gangs' Rights Don't Compare With Citizens, '™ The Columbus
Dispatch (12/14/98) (attached).
"City of Boerme v. Flores: A Victory for Federalism,"
Federalism and Separation of Powers News (Fall 1997)
(attached).
"Supreme Court Highlights," The Federalist Paper (November
1994) (attached).
Note, "Measuring Damages Under the United Nations Convention
on the International Sale of Goods," 50 Ohio St. L.Jd. 737
(1989) (attached).
"Guide to the Ohio Rules of Civil Procedure," (1992)
(student researcher).

In addition, I have given numerous speeches to
- local bar associations, Ohio judges (through the Ohio
Judicial College), The Federalist Society, and Continuing

Legal Education seminars regarding the United States Supreme
Court and the Ohio Supreme Court. In each of these
instances, I either spoke from informal notes or spoke
extemporaneously.
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Health: What is the present state of your health? List the
date of your last physical examination.

Excellent; 1998.
14. Judicial Office: State (chronologically) any judicial

offices you have held, whether such position was elected or

appointed,

and a description of the jurisdiction of each such

court.

15.

16.

17.

I have not served as a judge.

Citations: If you are or have been a judge, provide: (1)
citations for the ten most significant opinions you have
written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or
where your judgment was affirmed with significant criticism
of your substantive or procedural rulings; and (3) citations
for significant opinions on federal or state constitutional
issues, together with the citation to appellate court
rulings on such opinions. If any of the opinions listed
were not officially reported, please provide copies of the

opinions.
Not applicable.

Public Office: State (chronologically) any public offices
you have held, other than judicial offices, including the
terms of service and whether such positions were elected oxr
appointed. State (chronologically) any unsuccessful

‘candidacies for elective public office.

State Solicitor of Chio -- 1995-1998. Appointed position.
I have not run for elective publiec office.

Legal Careex:

a. Describe chronologically your law practice and
experience after graduation from law school
including:
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1. whether you served as clerk to a judge,
and if so, the name of the judge, the
court, and the dates of the period you
were a clerk;

United States Court of Appeals, Second Circuit (law clerk
to the Honorable Thomas J, Meskill - 1950-1991).

The Supreme Court of the United States {law clerk to the
Honorable Lewis F. Powell, Jr., Associate Justice (ret.)
1881-1992) .

The Supreme Court of the United States (law clerk to the
Honorable Antonin Scalia, Associate Justice - 1991-1932).

2, whether you practiced alone, and if so,
the addresses and dates;

I have never been a sole practitioner.

3. the dates, names and addresses of law
firms or offices, companies or
governmental agencies with which you
have been connected, and the nature of
your connection with each;

Jones, Day, Reavis & Pogue (interim clexrk) 5/90-8/90. 41

South High Street, Columbus, OH 43215,

Jones, Day,'Reavis & Pogue {associate) 9]92-6/95. Columbus,

OH

Btate Solicitor of Ohio ~-- 6/95-12/98. 30 East Broad St.,

17th Floor, Columbus, OH 43215, '

The Ohio State University College of Law (adjunct professor)
19%4-present. 55 West 12th Ave., Columbus, OH 43210.

Jones, Day, Reavig & Pogue (of counsel and partner) 12/%8 -
present., Columbus, OH. .

b. 1. What has been the general character of your
law practice, dividing it into periods with
dates if its character has changed over the
years?

Appellate practice; constitutionmal law; commercial
litigation; teaching.
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2. Describe your typical former clients, and
mention the areas, if any, in which you have
specialized.

As State Solicitor of Ohio, I regularly defended various
State agencies in state and federal courts, and often wrote
amici curiae briefs on behalf of groups of States at the
United States Supreme Court. Most of my cases involved
statutory interpretation and constitutional claims arising
under state and federal law. In view of the nature of the
job, I concentrated on appellate work and specifically cases
in the United States Supreme Court, the Sixth Circuit and
the Ohioc Supreme Court, but.also handled several trial-level
cases as well.

As a lawyer at Jomes Day, I have continued to represent
States in the United States Supreme Court -- frequently in
the area of federalism. In addition, both before becoming
State Solicitor and after, I have had an extensive

practice at Jones Day on behalf of commercial and individual
litigants that has run the gamut from constitutiomal law

to straight appellate practice to run-of-the-mill business
disputes. Throughout my tenure at Jones Day, I also have
had a substantial motions practice, involving discovery
disputes, evidentiary issues, dispositive motions and trial-
level procedural mattexrs. :

c. 1. Did you appear in court frequently,
occasionally, or not at all? If the
frequency of your appearances in court
varied, describe each such variance, giving
dates..

I have appeared frequently in court. I have argued 9 cases
in the United States Supreme Court, 12 cases in the Ohio
Supreme Court, 6 cases in the United States Courts of
Appeal, and numerous cases in the state and. federal trial

courts.

2. What percentage of these appearances was in:
(a) federal courts; 70% {est.)
(b} state courts of record; 25% {est.}

-
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{¢) other courts. 5% (est.)

3. What percentage of your litigation was:
(a) civil; 80% (est.)
(b} criminal. 20% {est.}

4, ‘State the number of cases in courts of record
you tried to verdict or judgment (rather than
settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

Appeals:

United States Supreme Courth.

Arguments and merits briefing -- '9 cases (by the end of
this Term) (chief counsel).

Other merits briefs and amicus briefs -- roughly 30

briefs (chief counsel).

Other merits briefs and amicus briefs -- roughly 5 briefs

(associate counsel).

Federal Courts of Appeals
Arguments and merits briefing -- 6 cases (chief counsel).
Other merits briefs and amicus briefs -- roughly 5 briefs
{chief counsel)}. )
Other merits briefs and amicus briefs -- roughly 5 briefs
(asgociate counsel).

State Supreme Courts .
Arguments and merits briefing -- 12 cases (chief counsel).

Other merits briefs and amicus briefs -- roughly 10 cases
(chief counsel).
Other merits briefs and amicus briefs -- roughly 10 cases

{associate counsel).

State Courts of Appeals .
Arguments and merits briefing -- 2 cases {(chief counsel).

State and Federal Trial Couxrts:

Trials -- .10 cases {chief counsgel).
5 cases (associate coungel).
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5. What pexcentage of these trials was:
{a) Jury: :
{b) non-jury. 100%

18. Litigation: Describe the ten most significant litigated
matters which you personally handled. Give the citations,
if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of
each case. Identify the party or parties whom you
represented; describe in detail the nature of your
participation in the litigation and the final disposition of
the case. Also state as to-each case:

(a) the date of representation;

(b} the name of the court and the name of the judge or
judges before whom the case was litigated; and

(¢) the individual name, addrssses, and telephone
numbers of co-counsel and of principal counsel for
each of the other parties.

(i) Hohn v. United States, 524 U.S. 236 (1998). Under the
Antiterrorism and Effective Death Penalty Act of 1996 ("AEDPA"),
an appeal from the denial of a habeas corpus petition may not be
taken unless a circuit justice or judge issues a certificate of
appealability. The Eighth Circuit rejected Mr. Hohn's.
application for a certificate of appealability from a rejected
habeas claim, and he sought review before the United States
Supreme Court. At issue before the Court was whether it had
jurisdiction under the AEDPA to review denials of applications .
for certificates of appealability . by a circuit judge or a court
of appeals panel. Because Mr. Hohn and the United States (the
defendant in the case) believed that the Court had jurisdiction
to review the Eighth Circuit's decision, the Court sua sponte
appeinted an amicus curiae to argue the contrary position. I was
invited to brief and argue the jurisdictional point in 1997 on
behalf of the Court, and ultimately lost this statutory
interpretation question 5-4.

Co-Counsel: None.
Opposing Counsel: Matthew Roberts, Solicitor General's Office,
Department of Justice, Washingtom, D.C. 20530- (202) 514-2217;
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. Eileen Penner, Mayer, Brown & Platt, 1909 K Street, N.W.
Washington, D.C. 20006-1101 (202) 263-3000.

(ii) Gatton v. Goff, 86 Ohio St.3d 1 (1999). This case
involved a challenge to the Ohio pilot school vouchers program,
which was designed to give low-wealth, inner-city children an
option of attending private secular and sectarian schools with
public funds. Plaintiffs attacked the validity of the program on
federal and state constitutional grounds, and brought the
challenge in state court. From 1996 to 1998, I led the State's
defense of the case at all three levels of the state courts and
argued the case on behalf of the State in each stage.

Ultimately, the Ohio Supreme Court rejected plaintiffs' claim
that the program violated the Establishment Clause of the United
States Constitution, and also rejected plaintiffs' claim that the
program viclated state constitutional prohibitions against aid teo
' religious schools and the state constitution's uniformity clause.
The Court, however, did find a violation of the State
Constitution's single-subject requirement. The state legislature,
however, amended the legislation to correct this deficiency.

Co-counsel: Sharon Jennings, Assistant Attorney General, 30 E.
Broad Street, 15th Floor, Columbus, OH 43215 (614) 644-7250.
Opposing counsel: Robert H. Chanin, Bredhoff & Kaiser, 805
Fifteenth Street, N.W., Suite 1000 Washington, D.C. 20005 (202)
842-2600; Marvin E. Frankel, Kramer, Levin, Naftalis & Frankel,
LLP, 919 Third Avenue New York, New York 10022 (212) 715-9100.

(iii) Ccity of Boerme v. Flores, 521 U.S. 507 (1397). The
city of Boerne, Texas challenged the validity of the Religious
Freedom Restoration Act ("RFRA") on the ground that it exceeded
Congress's enforcement powers under section 5 of the Fourteenth
Amendment. At the United States Supreme Court in 1996 and 1997,
I filed an amici curiae brief on behalf of roughly a dozen States
asking the Court to grant certiorari in the case, then filed a
brief on the merits on behalf of the States as well. I was given
15 minutes by the Court to argue on behalf of the amici States.
Ultimately, the Court invalidated RFRA on the ground that it was
not a proportionate and congruent exercise of the mational
legislature’s section 5 powers.

10
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Co counsel: Robert C. Maier, Todd Marti, Assistant Attorneys
General, State Office Tower, 30 E. Broad Street, 17th floor,
Columbus, OH 43215-3428 (614) 466-8980.

Opposing counsel: Douglas Laycock, Associate Dean for Research,
University of Texas Schoocl of Law, 727 East 26th Street, Austin,
Texas 78705 (512) 471-5151; Walter Dellinger, O'Melveny & Myers,
555 13th Street, NW, Washington, D.C. 20004-1109 (202) 383-5300.

{iv) Kimel v. Florida Bd. of Regents, 528 U.S. 62 (2000}. At
stake was whether Congress permissibly abrogated the States'
constitutional immunity from suit under sectiocn 5 of the
Fourteenth Amendment when it enacted the Age Discrimination
Employment Act (“"ADEAY"). When the case reached the United States
Supreme Court in 1998, I argued on behalf of the State defendants
{two Florida agencvies and one Alabama agency) that while the
plaintiffs could bring injunction actions to enforce the ADEA
against their state employers, they could not bring money-damages
actions against them in light of the Tenth and Eleventh
Amendments. The Court ultimately ruled that Congress had failed
to show a pattern and practice of constitutional violations by
the States against their elderly citizens that would justify this
exercise of section 5 power. )

Co-counsgel: Louis F. Hubener, Amelia Beisner, Assistant Attorneys
General, The Capitol FL~01, Tallahassee, FL 32399-1050 (850)
414-3300 and Bill Pryor, Attorney General of Alabama, Alice Ann
Byrne, Jack Park, Assistant Attorneys General, State House, 11
South Union Street, Montgomery, AL 36130 (334) 242-7300.
Opposing counsel: Barbara Underwood, Deputy Solicitor Gemeral,
Department of Justice, Washington, D.C. 203530 (202) 514-2217;
Jeremiah A. Collins, Bredhoff & Kaiser, 1000 Connecticut Avenue,
N.W., Suite 1300, Washington, D.C. 120036 {202) 833-9340.

{v)} CGarrett v. Alabama Bd. of Regents (U.S. Supreme Court
Feb. 21, 2001). Like Kimel, this case involved a section 5
challenge to the abrogation provision of a federal law -~ in this
instance the Americans with Disabilities Act ("ADA"). Last year,
I argued the case at the United States Supreme Court on behalf of
the state defendants {a state university and an Alabama state
agency) and contended that Congress had not established the
requisite predicate for imposing money-damages remedies on non-

11
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consenting States. The Court ultimately refused to enforce the
abrogation provision ©f the ADA against State defendants.
Reascning that Congress could freely create ADA injunction claims
against state employers under Ex Parte Young, the Court held that
- the legislature could not do the same with respect to money-
damages actions -- in view of the absence of a pattern and
practice of constitutional viclations of the rights of state

employees.

Co-counsel: Bill Pryor, Attorney General of Alabama, Margaret L.
Fleming, Assistant Attorney General, State House, 11 South Union
Street, Montgomery, AL 36130 (334) 242-7300.

Opposing counsel: Seth P. Waxman, Solicitor Gemeral, U.S.
Department of Justice, 850 Pennsylvania Avenue, N.W., Washington
D.C. 20530 {(202) 514-2202; Michael Gottesman, Georgetown
University Law School, 600 New Jersey Avenue, N.W., Washingten,
D.C. 20001 (202) 662-9408.

{vi) American Civil Liberties Uniom of Ohio v. Capitol
Square Review and Advisory Board, 20 F.Supp.2d 1176 (8.D. Ohio
1988). in 1397, plaintiffs challenged the validity of the Ohio
Motto ("With God All Things Are Possible®)} under the
Establishment Clause of the United States Constitution. I led
the State's defense of the claim, and was first chair of the
bench trial in the case. .The district court (Grabam, J.) upheld
the validity of the motto, reasoning that it was not dissimilar
to the national motto ("In God We Trust") and reasoning further.
that such non-sectarian and general references to God were found
in virtually every major religion and accordingly could not be an
establishment of any one of them. After I returned to Jones Day.,
a Sixth Circuit panel reversed Judge Graham's decision 2-1. Just
recently, however, a 5-4 decision by the en banz Court written by
Judge Nelson upheld the district court's decision. See 2001 FED
App. 0073P {March 16, 2001). At the en banc stage, I filed a
brief amici curiae on behalf of Franklin County, Ohio and the
Jewigh Policy Center, arguing that the state motto should be

upheld.

Co-counsel: David M. Gormley, Ohio Attorney General's Office, 30
E. Broad Street, 17th Floor, Columbus, OH 43215 (614) 466-8980.
Opposing counsel: Mark B. Cohn, McCarthy, Lebit, Crystal &
Haiman, 1800 Midland Building, 101 Prospect Avenue, West
Cleveland, OH 44115 {216) 696-1422.

12
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{vii) Ohio Civil Rights Commission v. Case Western Reserve
University, 99 Ohio St.3d 1 (1996). Case Western University's
medical school denied admission to Cheryl Fischer on the ground
that she was blind and therefore could not properly complete all
requirements of the medical school curriculum. BShe claimed that
the medical school's decision discriminated on the basis of
disability under state law and filed an action to that effect
before the Chio Civil Rights Commission. When the Civil Rights
Commission granted her relief, it fell to the Ohic Attornmey
General's office to defend the Commission's decision through the
state courts.  As State Solicitor, I argued the case at the Ohio
Supreme Court in 1996 and ultimately. lest by a 4-3 wvote. A
plurality of three Justices determined that an accommodation of
Ms. Fischer's disability would fundamentally alter the medical
school's program, and the fourth justice concurred in the
Judgment.

Co-counsel: Thomas A. Downie, Gary, Naegele & Theado, 446
Broadway Lorain, OH 44052-1797 (440) 244-4809.

Oppoding counsel: Mark J. Valponi, Kelley, McCann & Livingstone,
3500 BP Tower, 200 Public Square Cleveland, OH 44114-2302 (216)

241-3141.

(viii) DeRolph v. State of Ohio, 78 Ohio St.3d 193 (1987);
89 .OChio St.3d 1 (2000); 98 Ohio Misc.2d 1 (1993). For nearly ten
years, the State of Obioc has defended a claim that its system for
funding public schools violates the State Constitution's
"thorough and efficient™ clauge. Primarily, the claimants have
contended that the funding system places undue reliance on local
property taxes and does not provide an adequate education to '
lower-wealth school districts. Since 1996, I have defended the
case on behalf of the State in two instances at the Ohio Supréme
Court and in one instance during a remand trial at the state
court of common pleas. The State did not prevail in any of these

instances.

Co-counsel: Lynne Ready, Assistant Attorney General, 30 E. Broad
Street, 15th Floor, Columbus, OH 43215 (614) 644-7250.

Opposing counsel: Nicholas A. Pittmer, Bricker & Eckler, 100
South Third Street, Columbus, OE 43215 {614) 227-2300.

13
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{ix) Becker v. Montgomery (pending at the United States
Supreme Court). pDale Becker, an inmate at the Chillicothe, Ohioc
Correctional Institute, filed a pro se section 1983 action
against a variety of state officials regarding the conditions of
his confinement. When he lost the case in federal distriet
court, he appealed to the Sixth Circuit. Because he allegedly
did not sign his notice of appeal, the Sixth Circult sua sponte
dismimsed the appeal as jurisdictionally barred in an unpublished
decision. No. 95-00825 (May 12, 2000). Mr. Becker filed a pro
se certiorari petition, and the Supreme Court granted review.

The Court appointed me to argue Mr. RBecker's case pro bono, which
I did on April 16, 2001. I will present two arguments on his
behalf -- one, that the signature requirement is met by typing
one's name on the notice of appeal as opposed to writing it in
pen and ink and, two, that the signature reguirement at all
events is not jurisdictional in nature.

Co~counsel: Ronald E. Laymon, Chad A. Readler, Jones, Day. Reavis
& Pogue, 1%00 Huntington (Center, 41 8. High Street, Columbus, OH
43215 (614) 469-3939; David Gormley, 30 E. Broad Street, 17th
Floor, Ceoliumbus, OH 43215 (614) 466-8580.

Opposing counsel: Stewart A. Baker, Steptoe & Johnson, 1330

Connecticut Avenue, N.W., Washington, D.C. 20036 (202) 429-3000.

(%) Alexander v. Sandoval (United States Supreme Court --
decided on April 24, 2001; lower court decigion -- 197 F.3d 484
(11th Cir. 19%9)). Plaintiffe brought a class action against the
Alabama Department of Public Safety and its Director. They
claimed that the State's decizion to give driver-license
examinations only in English violated Title VI of the Civil
Rights Act of 1964, which prohibits discrimination by recipients
of federal funding on the basis of national origin. The State
lost at the trial and appellate courts, and last year hired me to
argue the case at the United States Supreme Court. At issue is
whether the legislature may imply a right of action against a
state defendant {as opposed to creating one expressly) and
whethexr Congress meant in this instance to create a private right
of action for violation of agency regulations promulgated under
Title VI. The Court recentiy ruled for the State, concluding
that Congress did not mean to create a private right of action to
enforce regulations promulgated by a federal agency.

14
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Co-coungel: Bill Pryor, Attorney General of Alabama, Margaret L.
Fleming, Assistant Attorney General, State House, 11 South Union
Street, Montgomery, AL 36130 (334) 242-7300.

Opposing counsel: J. Richard Cohen, Southern Poverty Law Center,
400 Washington Avenue, P.0. Box 2087, Montgomery, AL 36102 (334)
264-0286; Eric Schnapper, University of Washington School of Law,
1100 N.E. Campus Parkway, Seattle, WA 98105 (206) 616-3167.

19. Legal Activities: Describe the most significant legal
activities you have pursued, including significant
litigation which did not prcgress to trial or legal matters
that .did not involve litigation. Describe the nature of
your participation in this question, please omit any
information protected by the attorney-client privilege
{unless the privilege has been waived).

a. I was hired by a Fortune 100 company to lead a six-
lawyer review of its litigation practices in general and its
discovery practices in particular.

b. Since 1994, I have been teaching seminars on the federal
and state consgtitutiomal law at The Ohic State University College
of Law, and lecturing extensively on both subjects to local bar
associations, continuing legal education classes, and state court
judges. :

¢. I have testified before Congress regarding the impact of
City of Boerme v Flores and before the Ohic General Assembly
regarding DeRolph v. State of Ohio. ’ )

d. From 1995 to the present, both while I was the State
Solicitor of Ohic and while practicing at Jones Day, I have spent
a considerable amount of time working with state lawyers who have
cases pending before the United States Supreme Court. I have
assisted them both by organizing and participating in moot courts
to prepare state attorneys for their oral arguments and by
helping them to edit their merite briefs.

e. Since being appointed to the Ohio Supreme Court
Committee on Alternative Dispute Resolution, I have devoted time
to developing better ADR procedures in Ohio and to developing my
own ADR practice.

15
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

1. List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, optioms,
uncompleted contracts and other future benefits which you
expect to derive from previous business relationships,
professional services, firm memberships, former employers,
clients, or customers. Please describe the arrangements you
have made to be compensated in the future for any financial
or business interest.

a. I currently receive exceedingly modest dividends from
two stocks (amounting to no more than $10/vear).

b.. At Jones Day, I have a capital account. Should I become
a judge, the firm will return it to me within three years.

c¢. At Jomes Day, I have a 401 retirement plan.

d. Through the State of Ohio, I have deferred compensation
and retirement plans.

e. I have not otherwise made any arrangements to be
compensated in the future for any fimancial or business interest.

2. Explain how you will resolve any potential conflict of
interest, including the procedure you will. follow in -
determining these areas of concern. Identify the categories
of litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your initial
service in the position to which you have been nominated.

In the event I become a judge, I will establish a procedure
for screening cases to determine whether they present a conflict
of interest. That procedure will account for cases involving
Jones Day and cases involving my former clients. I will ensure
that this procedure complies with the Judicial Code, and will

. ensure that all compensation and capital accounts from Jones Day
are paid to me within three years of my initial service on the
bench.

3. Do you have any plans, commitments, or agreemerts to pursue
outside employment, with or without compensation, during
your service with the court? If so, explain.

No.

16
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List sources and amounts of all income received during the
calendar year preceding your nomination and for the current
calendar year, including all salaries, fees, dividends,
interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more (If you prefer to do so,
‘copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be substituted here.)

See attached financial disclosure report.

Please complete the attached financial net worth statement
in detail (Add schedules as called for).

¢

See attached net worth statement.

Have you ever held a position or played a role in a
political campaign? If so, please identify the particulars
of the campaign, Including the candidate, dates of the

campaign, your title and responsibilities.

No.

17
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FINANCIAL STATEMENT
NET WORTH .

Provide a complete, current financial net worth statewent which itemizes
in detail all assets (including bank accounts, real estate, securities, trusts,

and other financial holdings)

all lisbilities {includiag debts,

mortgages, loans, and other financial obligations) of yourself, your spouse, and
other immediate members of your household.

ASSETS LIABILITIES
Cash on hand and 3n banks est. |10 | 000 | Notes payable to bavks-secured est | 3 500
U.S. Government securities-add no Notes payakla fo banks-unsecursd no
scheduie
Listed securities--AT&T; Wendy's est. 1 | 500 | Notes payakle to relatives no-
Dnlisted securitiss-—add schedule o ‘] Notes payable to others -- Jones 30 | oo0
Day partner lcan
Accounts and motes receivsble: ne Accounts and bills due (except no-
monthly bills)
Due from relatives and friends no Unpaid income tsx no
Due from others no Other unpaid income and intersst no
Doubtful no Real estate mortgages payable-- 165 | 200
Noxwest Mortgage Company {30 year
fixed)
Real estate owmed-residence est. | 275 { 000 | Chattel mortgages and other liens no-
payable
Xkeal estate mortgages receivable nw Othex debbs-itemize: 0
hutos and othex persomal propexty est. 35 ono
eash value-life insurance no
Other assets itemize:
Trust in which wife is bensficiary est, | 308 | 000
fest. market valuel)
Jones, Day, Reavis & Pogue (401K est. | 70 f ooo
and Keogh} -
childxen's College Savings Accounts | est. | 15 | 008 J Yotal liabilities 138 § 700
State of Ohio Deferred Compensation } est. | 23 | 000 | Net Worth 636 § 300
Ohic State Teachers Retizement est. 580
system
Chio Personal Bmployess Retirement est. 120 |} ooo
Systsm . ’
Fidelity IRA Accounts L est. | 86 | D00
Total Assets 236 | 000 | Total lisbilities and net worth
CONTINGENT LIABILITIES GENERAL TNFORMAZION
As endorser, comaker or guarantor no Are any assets pledged? {Add no
. gchedulel
On leases or contxacts ne Are you defendant in any suits or . no
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Tegal actions?

Legal Claims

no

Have you ever taken bankruptcy?

Provision for Federal Incéme Tax

Other special debt

no
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- * Report Reguired by the Ehics
. { 4018 FINANCIAL DISCLOSURE REPORT o Goverament dot of 197,
Rev. 12001 NOMINATION FORM (5 US.C. App., $5101-111)
1. Person Reparting (Last name, first, middle initial) 2. Court or Organization - 3.Date of Report
- Sutton; Jeffrey S. U.S, Courtof Appeals S0
4, Titie fdrticls I judges indicate active or senlor sietas; | 5, RepertType {check appropriste type) 6. Reporting Period
magistate judges indicate full- or part-ime)
X Nominstion, Date _3/%01 1/1/00 to 4/30/01
US, Court of Appeals Judge Dt Amwal __Findl
7. Chambers or Office Address 8. On the hagis of the information cortained in this Report and
N sny modifications. ycrtsinin% thercto, if i, In my opinion,
Jones, Day, Reavis & Pogue - in tompliance with applicable laws and regulations.
41 8. High Street, Suite 19090 :
Columbus, Ohie 43215 . Reviewing Officer Date;

‘ X. POSITIONS. (Reporting individual only; sec pp. 9-i3 of Irsteucsionss.}

NAME OF ORGANTZATION/ENTITY

POSITION
D NONE (No reportable positions.)
T partcs Tones, Day, Reavis & Pague
% Director The Teffiey Company
‘3 Director ProMusica Chamber Orcirestra of Columbus
4 President The Ohie State University College of Law Alumni Society
5 Ditector “The Equal fostice Foundation
6 Officer The Federalist Society - Separation of Power and Federalistm Practice Grovp
7 Adunat Fa&t ty The Chio State University College of Law
8 President ‘Williams College - Ceatral dhio Alumni Organization
9 Board Member Wiltiams College ~ Exccutive Committes of the Alemni Saciely .
16 Director Ohis Supreme Court Committze on Dispute Resolution :
11 Consultant . The Ohio Judicial College
1. AGREEMENTS. Repertg indiiduat ony seep. 1416 of iscions) :
DATE . PARTI MS o
D NONE (No seportable agreements.) . ) .
1 ) 7 ' :
1995 Public Employees' Retis System; unvested reth
' 1967 . State Teacher's Retirement System; ur;vsxeé Tetirement ascount.
1992 . Jones, Day, Reavis & Pogue — Keogh and 401 Accoutts. ’ 7
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L. NON-INVESTMENT INCOME, (Reporting indviduat and spouses set . 1739 of tustructions)
DATE 'SOURCE_AND_TYDPE GROSS. INCOME

e .
H I NONE (No rportable non-investment incoms}
1 .
1997 _ Ohie Atormey General $ 13384
2 : - ”
1955 Jones, Dy, Reavis & Pogue § 190,000
3 .
1999 Tie Jefftey Company s 29,600
L
2000 Jones, Duy, Reavis & Pogue $ 240,000
2000 The Jeffrey Company (es£) 27,006
2001 Jongs, Day, Reavis & Pogue 330,000
5
2001 The Jeffrey Company $ (et} 27,000
. {Name of Pecson Reporting Dot o Repost
FINANCIAL DISCLOSURE REPORT Jeffrey S. Sutton 4401
IV. REIMBURSEMENTS -~ trassportation, lodging, food, entertainment.
(includes those to spouse and dependent chitdrers, See pp. 2527 of Instrusctions.}
SOURCE DESCRIPTION
| Ene—t "
| NONE (Vo such reportable retmbursements)
; .
Exempt
2
3
4
&
7
V. GIFTS. gnctudes those to spouse and dependent chitdrem. Sex po. 28-31 of Instructfons,)
SOURCE ESCR, ON . VALUE
D NONE (No such reportable gifts.)
i
Exzempt 5
2 T
3
3




361

Fame of Poeson Reporting Date: &'RW
Jeffrey . Sutton 5/14/01

FINANCIAL DISCLOSURE REPORT

VII Page 3 INVESTMENTS and TRUSTS - income, value, transactions  (Tuudes fiose of

Spouse and dependens ciitdren. See pp 34-57 of Instructions)

D NONE ﬁiﬁﬁ“‘ﬁﬁ%&'&i} . i Exempt
. i i N
25 risiof Myers comtnan stock Al v {7} T .
26 Cisco common stock ' A Div. T T )
27 Citigroup common stack A v 5 T
28 Comeast comimon §tock A Div, I T T
25" Dell commen stock Al ow |5t o7
50 DuPont common stosk Ao |1} 0T
31 Bxxon common stack . Alow J1ioT
32 GE common stock A Div. | ¥ T
'33 Harley Davidson common stock A D i T
34 Home Depot common stock A Diy, J T
35 Inict common stack Al o pyfoT
36 BMoommonsiock A Div. |} T
37 JP Morgan common stock A Div. ¥ T
38 Merck commen stogk -A Div. I T
39 Microsofk common stack T A Div. | 3 T
10 Schinmberger Ltd. common stock A Div. ¥ T
It Solectron common stack A Divt ¥ T ’J




362

& of Person Reporting Tateof Reposs ~ |

FINANCIAL DISCLOSURE REFORT Jeffrey 8. Sutton 5/14/01

VIL Page4 INVESTMENTS and TRUSTS - incoe, value, transactions  gclues iese of

spouse and dependest chitdren. See pp. 34-57 of instructions)

D NONE (i ol s ; Exempe
i |
42 Sprint common stock A Div. 1 T
43 Tyco common stock A Div. 3 T
44 Wal-Mart common stock A Biv. 1 T
as WC»)sFQgccommonswck A Div. 1 T
45 Worldeom common stock A Div. 3 T
47 AT&T Comp. A Int. 3 w
.1; DuPont : A Int 3 w
49 Household Finance Corporaticn A Int K| W
150 US. Troasury Bills . B m {X| W
- |31 Armeda Money Market Fund Al m il ow
52
53
54
55
56
57 )
58
59 )
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Date nfm

%\xm:nfpmkspmﬁng
FINANCIAL DISCLOSURE REPORT | Jefffey S. Sutian s
VIL Page S INVESTMENTS and TRUSTS -1 value, {1 1 (nclisdex shose of

spotse and degendent children. See pp. 3457 of Instuctions}

NONE (Mo réportable income,
. aseats, OF transactions)
i i

Exempt

165

67

72

73

74

75

ki3

I7
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} Name of Person Reporting Date of Report

| FINANCIAL DISCLOSURE REPORT f Teffrey . Sutton 5/14/01

1. ADDITIONAL INFORMATION OR EXPLANATIONS (Indicate part of Report.)

IX. CERTIFICATION.

1 certify that'all information given above {including information pertaining to my spoitse and minor or dependent children, if any) is
accurate, tre, and complete to the best of my knowledge and belief, and that any information not reported was withheld because it met

applicable statutory provisions permitting non-disclosure.

I further certify that earned income from ouiside employment and honoraria and the acceptance of gifts which have been reported are In
compliance with the provisions of § U.S.C. app., § 501 et. seq., 5 U.S.C. § 7353 and Judicial Conference regulations.

VR = v St/

NOTE: AN%EZQW! O KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE
SUBJECT TO CIVIL AND CJ AL SANCTIONS (5 U.S.C. App.; § 1043




365

ITI. GENERAL [PUBLIC)

1. An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for
tevery lawyer, regardless of professional prominence or
professional workload, to find some time to participate in
serving the disadvantaged.” Describe what you have done to
fulfill these regponsibilities, listing specific instances
and the amount of time devoted to each,.

T am currently a board member of the Egual Justice
Foundation, which is devoted to providing legal services to the
poor. {15-25 hours a year). In addition, I have handled several
cases on a pro bono basis for the disadvantaged. These include
the Becker case mentioned above, in which my client is an inmate
in the Chillicothe Correctional Institute {200 hours); a ’
certiorari petition filed on behalf of Joseph Kelly, also an

“inmate, last year (75 hours); a Sixth Circuit direct appeal on
behalf of an inmate {50 hours); a district court habeas corpus
petition (50 hours); an amicus curiae brief in the Chic Supreme
Court in support of Ohic's hate-crime law on behalf of the Anti-
Defamation League, the NAACP and the Ohio Human Rights Bar Ass'n
in Ohic v. Wyannt (50 hours), ameong others. All told, I devote
roughly 100-200 hours per year to pro bono legal work. Through
my church and the Christmas in April program, I have also been
involved in other projects designed to serve the disadvantaged.

2. The American Bar Association's Commentary to its Code of
Judicial Conduct states that it is inappropriate for a judge
to hold membership in any organization that invidiously )
discriminates on the basis of race, sex, or religion. - Do
you currently belong, or have you belonged, to any
organization which discriminates -- through either formal
membership requirements or the practical implementation of
membership policies? If so, list, with dates of membership.

What you have dome to try to change these policies?

‘No. I recently withdrew from two dinner groups
-~ the 41 Club and the Review Club. Both are informal groups
that meet roughly six times a year at various locations to have
dinner and to hear talks by members or outside speakers about
topice of current interest. They do not have any formal or to my
knowledge informal admission policies, but to my knowledge all
members are men. I had been a member of the Review Club fior
roughly a year and a member of the 41 Club for 2-3 years.

3. Is there a selection commission in your jurisdiction to
recommend candidates for nomination to the federal courts?
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Not for the Sixth Circuit. If so, did it recommend your
nomination? Please describe your experience in the entire
judicial selection process, from beginning to end (including
the circumstances which led to vour nomination and
interviews in which you participated).

I indicated to each of the Ohio Senators that I would be
interested in serving as a judge on the Sixth Circuit, aund I
conveyed the same information to other Ohio political leaders.
Eventually I was asked to interview for the position at the White
House. I then filled out a series of forms and was nominated on
May 9, 2001. :

4. Has anyone involved in the process of selecting you as a
judicial nominee discussed with you any specific case, legal
issue or question in a manner that could reascnably be
interpreted as asking how you would rule on such case,
issue, or question? If so, please explain fully.

No.

5. ‘Please discuss your views on the following criticism
involving Pjudicial activism.®

The role of the Federal judiciary within the Federal
government, and within society generally, has become the
subject of increasing controversy in recent years. It has
become the target of both popular and. academic criticism
that alleges that the judicial branch has usurped many of
the prerogatives of other branches and levels of government.

Some of the characteristics of this "judicial activism” have
been said to include: :

a. A tendency by the judiciary toward problem-
solution rather than grievance-resolution;

b. A tendency by the judiciary to employ the
individual plaintiff as a vehicle for the

-21
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imposition of far-reaching orders extending to
broad classes of individuals;

. A tendency by the judiciary to impose broad,
: affirmative duties upon governments and sociéty;

d. A tendency by the judiciary toward loosening
jurisdictional requirements such as standing and
ripeness; and

e. A tendency by the judiciary to impose itself upon’
other institutions in the manner of an
administrator with continuing oversight
responsibilities.

The United States Constitution establishes three branches of
the Nationmal Government -- a legislative branch, an executive
branch and a judicial branch. In doing so, it delegates to the
political branches authority to make and implement the law and to
the judicial branch authority to interpret that law. At the same
time that Article III delegates authority to the federal courts
to interpret federal gtatutes and the Constitution, it also
restricts the types of disputes that'they may resclve. Yo
possess jurisdiction over a matter, federal courts must be
presented with a real case or controversy, which invelves parties
who have a concrete interest {e.g., standing) in the litigationm,
which concerns parties who possess adverse interests in resolving
the dispute, and which is ripe for resolution. In exercising
this jurisdiction, the federal courts are not only expetted to
give effect to the law that Congress has enacted but also to
adhere to precedent (stare decisig) in doing so. When Congress
imposes affirmative constitutional duties upon goveraments and
society, federal courts have an obligation to enforce those ’
mandates -- whenever they are asked to do so in the context of
cases-or controversies over which they otherwise have
- jJurisdiction. '

22
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Jeffrey Stuart Sutton

ADDENDUM TO
L BIOGRAPHICAL INFORMATION (PUBLIC) FORM

6. Employment Record:

Change:

The Federalist Society -- Columbus Chapter (board member) 1998 (est.) - 2001 -- no longer a
board member.

ProMusica Chamber Orchestra of Columbus (board member) 1999-6/01 -- no longer a board
member.

10. Other Memberships:

Additions:

Lifetime Fitness

Change:

The Columbus Athletic Club - no longer a member.

11. Court Admissions:

U.S. Court of Appeals, Fourth Circuit active 6/30/94
U.S. Court of Appeals, Eighth Circuit active 10/15/02
U.S. Court of Appeals, Eleventh Circuit active 10/9/02
13. Health:

Excellent; 2002.

17.  Legal Career:

C. 1. Over the last two years, I have continued practicing in a variety of areas and as a
result have made many additional court appearances. These include three additional U.S.
Supreme Court arguments: United States v. Sandra L. Craft, 122 8. Ct. 1414 (2002); City of
Columbus, et al. v. Ours Garage and Wrecker Service, et al., 122 8. Ct. 2226 (2002); Bellaire v.
Peabody Coal, et al. and Holland v. Bellaire Corp. (pending). They also include numerous other
trial, State Supreme Court and intermediate appellate arguments.
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FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)
Financial Net Worth Statement (See Attached)

GENERAL (PUBLIC)

I continue to do a considerable amount of pro bono work. Over the last two years, this
has included the following cases, among other projects:

Fox v. Ohio (a capital case) (200 hours); D’dmbrosio v. Ohio (a capital case) (50 hours);
National Coalition for Stuclents with Disabilities v. Taft (an effort to vindicate the voting
rights of the disabled) (200 hours); Equal Justice Foundation work; and several other
criminal appeals (50-100 hours).
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ADDENDUM
FINANCIAL STATEMENTY
NET WORTH
Provide a complete, current financial net worth statement which itemizes
in detail all assets {including bank accounts, real estate, securities, trusts,

JEFFREY S. Surroy

{including debts,

mortgages, loans, and other fimancial obligations} of yourself, your spouse, and
other immediate members of your household.

ASSETS LIABILITIES
Cash on hand and in banks est. 20 | 000 | Notes payable to banks-secured a0
U.5. Goversment securities-add no Notes payable to banks-unsecured no
schedule
Listed securihies--AT&T; Wendy's est. 1 | 500 | Notes payable to relatives no
Ualisted securities--add schedule o “"{ Notes payable to cihers -- Jones 85 { oon
Day partner loan
Acounts and potes receivable: ne Acgounts and bills due {except no
monthly billst
bue Erom relatives and friends o Unpaid income tax e
Due from others no Orher umpaid income and interzst ne
ao Real estate portgages payable- - 518 {000
Noxwest Mortgage Cowpeny (30 year
fixad)
Real estate owned-residance (234 612 000 | Chattel mortgages and other liens no
payable
Real mstate mertgages receivable no Other deprs-itenize: no
Autes and other personal Property st 35 and
Cash value-life insurance ne
OTRST dnseis Loemize: . Unpaid
fire disrvibutions est 2005 600
Tryst in which wife is beasficiary est.. 1250 | eco
{est. markst value}
Jones, Day, Reaviz & Pogue (401K est. 1100 § ese
and Keoghi
Children's College Savings Aecounts | est. |15 | 000 | Toral Lisbilivies 613 00C
State of Dhia Deferved Compensation [ est. |23 | 000 | Net Worth 747 | 500
Ohio State Teachers Retirement est. 1 jaoo
System
Ohis Personal Employses Retirement est. 20 a0 B
System
Fidelity IRA Accounts est. 83 1 ooo
S
Total Assets 360 1300 | toral 1iabilities and net worth 1 360 {500
{200 ]
CONTINGENT LIASILITIES GENERAL INFORMATION
L
As endorser, comaxer or guarantor no Are any assets pledged? (Add no
schedule)
O i2ases or CORLTACLs no Are you defendant in any suits or no
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Tegal actions?

Legal Claims

no Have you ever taken bankruptcy? no
Provision for Federal Income Tax a0
othexr special debt no






