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CISCO, CA

STATEMENT OF ROBERT PITOFSKY

Mr. PITOFsKY. Thank you, Senator Kennedy. It is a privilege to
be invited to testify in these important hearings.

I believe that Steve Breyer from all points of view is an outstand-
ing nominee to the Supreme Court. I will concentrate today, how-
ever, on that part of his record dealing with economic regulation
and particularly his record in antitrust. That record has been sub-
ject to very thoughtful questions by Senator Metzenbaum and oth-
ers on the committee, and subject to some criticism by witnesses
who testified a little earlier today.

I recognize two themes in the criticism. One is sort of a numbers
game approach that Judge Breyer is supposed to have decided an
unusual number of cases in favor of defendants in antitrust cases,
and then there has been some criticism of specific decisions.

As far as the numbers ia.me is concerned, first of all, if people
are going to use the numbers game approach, they ought to get
their numbers right. The claim is—I have heard it repeatedly
today—that he decided 16 consecutive cases against the defendant.
Actually, the score was 14 to 2, and I cited two cases for the plain-
tiff in my prepared testimony. Also, the fact is that in all Federal
courts, 75 percent or so of cases are decided in favor of defendants
in antitrust matters. So if the record had been 12 to 4, it would
have been average, and in Judge Breyer’s court it turns out to be
14 to 2. That is hardly a devastating disclosure.

But, in any event, I did not want to play the numbers game. I
think that appreach asks the wrong question. The real issue is not
whether the plaintiff or defendant wins; it is whether the competi-
tive process and consumers win. And that can occur if the plaintiffs
prevail or the defendants prevail. And as I will try to discuss in
a moment, I believe in the cases for which he has been most criti-
cized, the competitive process and consumers won.

Also, we are talking here about 14 cases decided in favor of de-
fendants, but many of them involved trivial issues from the point
of view of antitrust policy. One case addressed the question of
whether Puerto Rico was a State or a territory. Well, it came up
in an antitrust case, but that is hardly an antitrust policy question.

Another case involved the issue of whether a judge should recuse
himself because of a conflict of interest.

In two cases, Judge Breyer and his colleagues denied a prelimi-
nary injunction, but the parties were then free to litigate the mer-
its of the case in the following proceeding, and in two cases, the
plaintiff was the large company and thengefendant was the small
company. So that when he found in favor of the defendant, he was
hardly finding in favor of big business.
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Turning to the specific cases, three have been criticized, or
maybe four—Subaru was mentioned in the earlier hour—Bostor
Edison, Barry Wright, Kartell and Subaru. First of all, let me start
by saying that several of these cases—Boston Edison and Barry
Wright in particular—have something in common, and that is that
the plaintiff is a small company, the defendant is a large company,
and the plaintiff comes into court and says: My rival is too aggres-
sive, its prices are too low; its strategy is too aggressive, and asks
that the antitrust law remedy the losses that it is suffering in the
marketplace.

Let me be specific. Frankly, we have heard more about price
squeeze in these hearings than the world has heard about price
squeeze in 104 years. I am aware of only two price-squeeze cases
in the nonregulated market that have ever been won by a plaintiff
in 104 years, and both those cases are 50 years old. So the fact that
Judge Breyer found against the plaintiff in a price-squeeze case is
common rather than unusual.

In a price-squeeze case, as you heard many times over, the plain-
tiff comes in and says, I must buy from and compete with my sup-
plier. And, therefore, if my supplier makes the wholesale price too
high and its retail price too low, I get squeezed, and I cannot earn
a decent living.

As T say, those cases are rare, and ordinarily, what the plaintiff
is saying is get the retail price up so I can do better in the market-
place. The plaintiff may win that case, but consumers will pay the
bill if the retail price goes up.

In Boston Edison, 1 e with Senator Metzenbaum that had
Judge Breyer and his colleagues found the other way around, $36
million would have gone to these two Massachusetts municipal
utilities, and I assume it would have been passed on to consumers.
But the rule of law would have been that the company exercising
the squeeze must get its prices up in order to protect the profits
og tlllle small company, and consumers would have lost as a result
of that.

Now, I heard today for the first time the argument that that is
not necessarily the case. An alternative would have been that the
wholesale price would come down and the retail price would stay
the same. That is not plausible in this case. The background in this
case was that Boston Electric had gotten authority to raise the
wholesale price from a Federal regulatory agency, FERC. The same
plaintiffs who came into court in the antitrust case then challenged
FERC in a judicial proceeding, and they lost there as well.

Therefore, it seems to me that the plaintiffs had to accept the
fact that the wholesale price was fair, and the only thing left for
them to do—and I read the case as one in which this is exactly
what they did. They said get the retail price up as long as the
wholesale price is going up. Consumers would have lost.

Barry Wright is even a clearer case because I would grant that
Boston Edison can be argued both ways. I think Breyer came out
correctly. In Barry Wright, a small company selling environmental
devices says to them, My large rival is giving 25-percent discounts,
and as a result, I cannot survive in tﬁle marketplace. But Judge
Breyer saw the point that when you start regulating how low
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prices can be, you interfere with the competitive process, and the
result is consumers do not get the benefit of the low price.

He recognized that prices sometimes can be so low that they are
predatory and ought to be actionable, but he noted in this case that
the prices that Barry Wri%ht was complaining about were above
full cost. And as a result, that company must have been more effi-
cient than its rival and was passing these benefits along to con-
sumers.

Kartell, all I can say about that case is that doctors were trying
to get more money. Blue Cross was trying to keep the prices low,
and he found in favor of cost containment.

Let me say in conclusion, the suggestion is that Judge Breyer's
opinions are arid, theoretical, impractical. I just do not see it. In
every one of these cases, the competitive process is what he is con-
cerned about. Consumer welfare is what he is concerned about. He
is skeptical of using the antitrust laws to prevent companies from
being aggressively competitive, and I do not see that as arid, theo-
retical, or impractical.

Thank you.

[The prepared statement of Mr. Pitofsky follows:]

PREPARED STATEMENT OF ROBERT PTTOFSKY

BIOGRAFPHICAL INFORMATION

Professor of Law, Georgetown University Law Center and of Counsel, Arnold &
Porter, Washinfton, DC.

Formerly held positions as Director, Bureau of Consumer Protection, Federal
Trade Commission; Commissioner, Federal Trade Commission; Dean of Georgetown
Universig Law Center; Professor of Law at New York University School of Law and
Visiting Professor of Law, Harvard Law School.

Co-Author of Cases and Materials on Trade Regulation (with Milton Handler,
Harlan M. Blake, Harvey Goldschmid), third edition 1990 and author of numerous
books and articles on antitrust including Revitalizing Antitrust in its Second Cen-
tury (1992, co-editor); Proposals for Revised U.S. Merger Enforcement in a Global
Economy, 81 Geo. L. Rev. 195 (1992); Definition of Relevant Market and the Assault
on Antitrust, 90 Colum. L. Rev. 1805 (1990); The Political Content of Antitrust, 127
U. Pa. L. Rev. 1051 (1979); The Sylvania Case: Antitrust Analysis of Non-Price Verti-
cal Restrictions, 78 Colum. L. Rev. 1 (1978); and Beyond Nader: Consumer Protec-
tion and the ulation of Advertising, 90 Harv. L. Rev. 1 (1978).

Member of the Council, Administrative Conference (1980-1981); Member of the
Board of Governors, D.C. Bar Association (1981-1984); Member of the Council, Anti-
trust Section of the ABA, (1986-1989).

I a;;preciate the opportunity to tesn;?'( in these hearings concerning the confirma-
tion of Stephen Breyer as a Justice of the Supreme Court.

I intend to discuss Judge Breyer's record as a scholar and judge in the field of
antitrust. In this testimony, I will focus upon two lines of criticism that have been
directed at Judge Breyer's record: (1) it is said that in his judicial opinions, Breyer
has consistently ruled in favor of defendants, producing what has been characterized
as pro-Big Business and anti-consumer resulte; and (2) the results reached in sev-
eral particular cases are said to favor Big Business over the consumer.

In light of the fact that Judge Breyer has so often reached conclusions in antitrust
cases that favor defendants, it is most appropriate for members of the Committee
to inquire carefully about this antitrust record. My own view is that his opinions,
fully examined, do not evidence any antipathy to antitrust enforcement. Certainly,
there is no Big Business bias. His opinions, of course, speak for themselves. Given
the facts before him in those cases, there is little reason to contend that he could
have reached different conclusions.

Before turning to specifics, let me say that I have read all of Judge Breyer's anti-
trust opinions and many of his books and articles. I believe hiz approach to antitrust
is thoughtful and enlightened. He would leave the free market alone when it is serv-
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ing consumer interests adequately, but parts company with conservatives who be-
lieve that the market always, or almost always, does a better job of protecting con-
sumers than government regulators. I expect that Judge Breyer, if confirmed, would
be a vigorous foe of anticompetitive behavior and a powerful voice in the Supreme
Court supgorting effective antitrust enforcement.

A. The Charge of Consistent Rulings for Defendant, Of the 15 or 16 antitrust opin-
ions written by Judﬁe Breyer, all but two were decided in favor of antitrust defend-
ants. It does not follow, however, from this numbers game that he is pro-Big Busi-
ness or anti-antitrust.

Judge Breyer has upheld meritorious antitrust claims by both private and govern-
ment plaintiffs. In FT'C v. Monahan he upheld the Federal de Commission's
broad authority to investigate evidence of price fixing in the pharmaceutical indus-
try. In Caribe BMW, Inc. v. Bayerische Motoren Werke Aktiengesellschaft,2 he upheld
a challenge under the Robinson-Patman Act and the Sherman Act to price fixing
in the sale of automobiles. I have not seen any case in which he ruled against the
government—federal or state—in an antitrust matter.

Even in cases in which Judge Breyer found for defendants, it does not follow that
he is unsympathetic to vigorous antitrust enforcement. In several cases, the plaintiff
was a large company and the defendant was the small business, so that decisions
in favor of the defendant were hardly pro-Big Business. In many other cases, he was
deciding technical cgl:stions—-whether to de:&la preliminary injunction, whether a
trial judge should recused based on conflict of interest, whether Puerto Rico
should be treated as a state or a territory—which have no significant bearing on
antitrust Po].icy. Finally, as discussed below, his most important decisions, while fa-
voring defendants, consistently reach results that protect the vitality of competitive
markets and advance consumer interests.

B. Criticism of Specific Decisions.® A second charge against Judge Breyer is that
several of his decisions evidence hostility toward antitrust enforcement. The cases
cited are Town of Concord v. Boston Edison Co., 915 F.2d 17 (1st Cir. 1990), Barry
Wright Corp. v. ITT Grirnell Corp., 653 F.2d 17 (1st Cir. 1981), and Kartell v. Blue
Shield of Mass., Inc., 749 F.2d4 {1984).

While Judge Breyer did find for the defendants in all three cases, the important
point is that the decisions are consistent with enlightened antitrust interpretation
and enforcement. In addition, his decisions helped consumers in each instance,

1. In Boston Edison, two municipal utilities that bought power from Boston Edi-
son, a large private utility, claimed that Boston Edison had engaged in a “price
squeeze” by selling power to them at a high wholesale price but selling to consumers
at a low EFﬁce in competition with the municipals. The plaintiffs’ complaint was that
Boston Edison was selling at retail at too low a price for them to make a profit.
If they had won ocut on the point, these small business plaintiffs would thrive be-
cause Boston Edison would have to raise its retail price, but consumers would end
up paying higher bills.

A price squeeze cause of action is rarely attempted and is usually without merit,
regardless of the market in which the alleged squeeze occurred. Judge Breyer found
that such complaints are even more questionable in a market in which both the
wholesale and retail prices were set b,y independent regulators. A history of the pro-
ceedings shows why. Boston Electric’s wholesale ratez had been submitted to and
a]aafroved by FERC, a Federal tory agency, over the opposition of the munici-
pals. That decision in turn had been approved by the courts on review. Thus, the
plaintiffs were attempting to end-run the regulatory’s decision and prior judicial re-
view by framing their complaint about wholesale prices as an antitrust cause of ac-
tion.

As Judge Breyer noted, it is difficult for courts to decide what constitutes a fair
price and a fair profit. When independent regulators establish a “fair price,” judges
in antitrust cases are understanszbly reluctant to reverse those decisions—espe-
cially where the result would be to raise prices to consumers.

2. Barry Wright. In Barry Wright, a small producer of an environmental device
claimed it had been injured because Pacific, its dominate competitor, sold at “ preda-
tory'—i.e., below cost—prices. In fact, the record showed that the defendant’s prices
were above its full costs. Barry Wright nevertheless sued, asking the court to inter-
vene and prevent low prices to consumers. Breyer recognized that if Pacific’s prices
were above its full costs, but below the full costs of rivals, it followed that it would

1832 F.2d 688 (1987).

219 F.3d 745 (1st Cir. 1944).

3This portion of my testimony duﬂicates discussion in a letter to the Committee, dated July
5, 1994, signed by seven antitrust law professors (myself included) analyzing these decisions.
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succeed because it was more efficient than its smaller rivals and was willing to pass
efficiencies on to consumers in the form of lower prices.

Breyer’s decision in Barry Wright is part of a growing trend of judges in antitrust
cases to shy away from supporting antitrust theories that block low prices to con-
sumers. Breyer recognized that where the prices are so extremely low as to evidence
an intent to drive rivals out of business, antitrust has a role to play. But where a
company charges prices above its own full costs, it would be ess—and anti-
consumer—for the court to intervene in order to protect less efficient businesses. A
few years after Judge Breyer’s opinion, the Supreme Court in effect ratified his deci-
gion and similar decisions in other circuits that prices above full costs are not preda-
tory, noting that a claim of predatory pricing can only be sustained when the chal-
lenged pricez are below some standard of cost. Brooke Group Lid. v. Broun &
Williamson Tobacco Corp., 113 Sup. Ct. 2578, 2588 (1993).

3. Kartell. In the Kartell case, a group of physicians challenged Blue Shield be-
cause it extracted from paxﬁcipaﬁr? doctors a promise not to charge patients an
amount above the insurance fee paid by Blue Shield. A lower court had found that
the effect of the arrangement was to pay doctors at unreasonably low levels and
therefore was an agreement in restraint of trade in violation of Section 1 of the
Sherman Act.

Judge Breyer found that Blue Shield was not a collection of “buyers,” capable of
conspiring, but rather an independent si force, and that single buyers have a
right under the antitrust laws to bargain for the lowest price available. While the
defendant once again won in a Breyer opinion, the real effect was to sustain cost-
containment efforts by a major insurer and to prevent doctors from charging higher
prices to their patients.

C. Conclusion. Judge Bz;?rer stands well within the mainstream of modern anti-
trust analysis. He is trained and sophisticated in the use of economics, but does not
see economics as the exclusive concern of competition policy. He understands that
antitrust incorporates a concern for fairness an ufustice to and small business,
and has an overriding view that those laws should be enfo: in order to serve the
welfare of consumers.

There is another dimension te Judge Breyer's opinions that deserve comment. His
opinions in antitrust, a complicated subject at best, are as clear, sharp and well or-
ganized as any judicial opinions in the federal system. Judge Breyer appreciates
that individuals and firms, to obey the law and function effectively must be given
fair notice of what the law is. He summed up his concern and indicated his ap-
proach in a comment in Boston Edisor, discussed earlier:

[Alntitrust rules are court administered rules. They must be clear eno
for lawyers to explain them to their clients. They must be administratively
workable and therefore cannot always take account of every complex eco-
nomic circumstances or qualification.

It is true that Judge Breyer is less likely to support interventionist antitrust theo-
ries than some Supreme Court judges in the 1960s. For example, he is unlikely to
support inhibitions on aggressive competitive tactics by large companies so that less
efficient small business will thrive, especially when the consequence of that kind of
intervention is higher prices to consumers. But when it comes to the mainstream
of current antitrust enforcement—challenges to cartel behavior, to large mergers
that produce substantial anticompetitive effects, to restrictions on the freedom of
distributors to select products and set prices as they see fit—I that Judge
Breyer will be strong supporter of effective antitrust enforcement. Indeed, the very
fact that he understands this area so well should make him an especially effective
advocate within the Court for sensible enforcement.

Senator KENNEDY. Professor Sunstein.

STATEMENT OF CASS R. SUNSTEIN

Mr. SUNSTEIN. Thank you, Senator. It is an honor to be here.

I, too, support this nominee, and I believe that his work in the
area of regulation is superb. For those who are concerned about his
work in this area, especially in the area of the environment and
health and safety, it is probably important to emphasize that Judge
Breyer distinguishes very sharply between his role as a judge and
his role as a policy adviser.
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In his capacity as a judge, he has carried out the instructions of
Congress and the will of administrative agencies. He has been a
very vigorous enforcer in the sense of he has been very faithful to
Congress’ own judgments that the environment needs protection.
So when he has written as a policy adviser, that is what he has
done. And when he has written as a judge, he has not compromised
congressional judgments by his own policy views.

Nonetheless, some concerns have been raised about Judge
Breyer’s views on regulations, so I would like to say just a few
wordsdabout his work in that area in which he is very widely re-
spected.

Judge Breyer's general attitude toward regulation is highly prag-
matic, and in a specific sense, he is very focused on the real world.
He is not highly theoretical. His interest is, What do regulations
do for the people who are supposed to benefited by them? And to
this end, he has looked very empirically at whether agencies make
the world better or worse. He has not bashed regulatory agenci.s
in the least. On the contrary, he has found many instances in
which regulatory agencies have done a very good job. He is not op-
posed to regulation as a generai rule. He believes that in many
areas regulation is indispensable. Indeed, he sometimes describes
deregulation as—and this is a direct quote—“a non-solution.”

I think because of his pragmatism in the sense of no big theories
but attention to consequences, it is because of his pragmatism that
he is so widely respected. Most generally in regulation, he sought
deregulation and reliance on antitrust law where he thinks the
market will work. His very famous work with Senator Kennedy
and, in fact, Ralph Nader on airline deregulation is based on the
judgment that market competition will work in the area of airlines

ecause it will lower prices and improve services as compared with
Government price fixing. This is a jJudgment supported by facts and
evidence, and while a lot of people raise questions about the cur-
rent status of airline transportation, there is no question that de-
regulation has brought about many significant gains.

In the area of health and safety, he is against deregulation. He
could not be clearer on that. He believes we need Government
standards, taxes or fines, and a very significant Government role.
What his special concern has been is to ensure that we have a good
sense of priorities, that we devote our limited resources to areas in
which a lot of lives are at stake rather than to areas in which a
few lives are at stake.

Now, there have been a number of concerns raised about Judge
Breyer's most recent book. Senator Biden has raised some con-
cerns, and the last panel raised a number of concerns. Let me just
offer a few notations on the latest book in order maybe to put it
in a more general perspective.

As I have noted, this is a book which is very sharply opposed to
deregulation. This is not a free-market book in the least. He has
a parai'raph in which he dismisses deregulation. This is a book in
which he catalogues successes, areas in which agencies have saved
human life at low cost. He is not opposed to the EPA, the Nuclear
Regulatory Commission, or anything of the sort.

His basic goal has been to ensure that more is done in the way
of savings lives rather than less is done in saving lives. And to that
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end, he has suggested that we ought to adopt some mechanism by
which Government can transfer resources from small problems to
large problems. It is very pragmatic, highly common-sensical.

Some people have suggested that the notion is not democratic.
With respect to this gquestion, it is important to note that any
power that Judge Breyer su t3 agencies should have would be
exercised within cong-ressionﬁ limits. On that he is crystal clear,
that there is no increase in executive power over such power as the
agencies now have. This approach involving more protection of life
rather than less, a body of experts who would ensure that result
would Judge Breyer thinks the public would like, is a policy rec-
ommendation offered as an experiment. And Judge Breyer is also
very clear that this is an experimental idea and not an idea set in
stone.

Let me conclude by suggesting that Judge Breyer’'s work on the
law as opposed to policy makes crystal clear that his basic judg-
ment is that law is for courts, policy is for agencies and Congress.
Policy judgments, he has said, in the environmental area, every-
where else, are not judicial business, and he has criticized some
courts for being too activist in that regard.

This is an especially distinguished appointment to the Supreme
Court, really an extraordinary appointment to the Supreme Court,
and the Court itself will be better with Judge Breyer on it.

[The prepared statement of Mr. Sunstein follows:]
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Staiement of Cass R. Sunstein

KmiN.IkweﬂynP@:ordJurmudm
Law School and Department of Political Science

Statement of Cass R. Sunstein, Karl X __Llewellyn Professor of
Jurisprudence, Law Schoot and Depar=—ment of Political Science, University
of Chicago.

Mr. Chairman and Members of the C:c—amittee:

I am plassed to have the oppartamity to appear before you today to
discuss Judge Stephen Breyor's wonk stcm regulatory policy and
administrative taw. I will restrict myseif if to these subjects. I will give
particular emphasis to Judge Breyer troooks,

(1962} and Ereaking the Vigious Cizcis ©.1993). I will spend some time as
well o Judge Breyer's other academi: #-work; but I will deal only briefly
with his judicial opinions, which by neceeeasity offer a less detailed and
sustamej statement of his views,

Let me begin with some genersl = notes, offered by way of summary.
For many years, Judge Brayer has bem < one of the most valuable writers on
regulation and administrative law. Ez -z 13 an unfailingly constructive, fair-
minded, and sophisticated contribatar == 2o public and academic discussion.
Av r.udmx dogmatism and ideclogy, he 1z .z highly pragmati¢; for this reason
he appeals to people of widely varying —~snewa. A spacial virtue of his work is
that he foruses insistently on the rea-=rworld consequences of law.

With respect to regulation, kis = —ief has been to develop
approaches that will actually impr.ve . -=seuple l.wes. by (for exavaple)
reducmg prices, prometing employme=s. 1, merovmg the quahty of services,
or l.nc-reasxng health and safecy. Hs = - ot “anti-regulation” or "pro-
regwlation.” Instead he seeks souz: —ilegnon, sre soundness is
evalnated with close reference to %tz - regma.mn doues in the actual world,
Thus Judge Breyer was sympat.henc = = deregulation in some areas of
trenspartation, wrging competition amomong airlines to keep prices down. But
hesharply::muduogu]ahonmﬁz._mu of health and safety, claiming

insufReiene -

With respect to administrative Zawrw, Judge Breyer has tried to work
out a senstible understanding of tke - _z_ntxon.s among courts, agencies
Congress, and the President. His woex o= is characterized by o.pprouatiqn of
the constitutional backdrop, healtky —r—agmatism, attention to actual
effects, appreciation for experimeris=z==n, and good common senze. His
work shows that he believes that k°s x—mary obligation as a judge is to the
law. He understands that his own jzi—Tments about regu.latory policy
should not determine his interpretit== - of the law

No one in these complex, tech=2:2_al. a-d ofien vontroversial fields is
likely to agree with everything tha< J=2=3ge Breyer has written or said.
Reasonable people have reasonable dsazzgreements. But there can be no
doubt that Judge Breyer has been a: :x-xceptionally valuable contributor in
current debates. His work on goverz—s=ent regulation and administrative
law is unusually Mnmd. 1n part because of
sophistication in thess ,hwoddlnunmpu-bndd:w-ﬂu
Supreme Court.
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L Regulation in General

Judge Breyer's first book, Ragulation and its Reform (1982}, offers a
mmowuviwdthel The book is & careful. fair-minded,
and discussion of It sseks particularly to identify the

tools that will best promote our common economic, social, and
environmental goals. This is & detailed and sophisticated book, one that
defies simple summary. I offer a brief outline here.

Judge Breyer's principal complaint is that we have not always
raplo, T the ragiatery problem is nabural moncpely, Coe vt opuiate
example, if the regulatory pro is na mon A tory
tool is cost-of-service ratemaking, which can keep consumer costs at the
optimal place. If the problem is excessive competition, the best tocl is
antitrust law, which can prevent predatory behavior. The question of
"match” and "mismatch® is the basic theme of the book. In urging goed
matches between problem and solution, Judge Breyer aseks regulatory
approaches that will actually work, and that will do so without increasing
prices, promoting unemployment, harming economic productivity, ar
endangering other important social goals.

Judge Breyer favors deregulation in ccrtain limited but important
circumstances -- especially when the evidence suggests that competition,
rather than government mandates or goverument price-fixing, will beaefit
consumers and the public at large. His appreval of airline deregulation
grows out of the view that airlines car be made o compete with one
another, and that if 80, government should not set prices for airline tickets.
(There was evidence, receiving bipartisan support, that government price-
fixing resulted in unnecesaarily high prices for consumers.) Judge Breyer
thinks that "excessive competition” is rarely {though not never) a problem;
most of the time, so-called "excessive™ competition helpa consumers and
the economy, by lowering prices and improving services. Thus he favors
reliance on the antitrust Jaws to ensure that airlines are truly competing
with one another, rather than use of governmental controls to determine
prices and services. In short, Judge Breyer urges policymakers to uge the
markstplace where the marketplace will work.

But Judge Breyer rejects deregulation when he believes that it will
fail. His book showa that he ig certainly not a member of the so-called
Chicago School, which tends to see government failure as pervasive, and to
treat deregulation as invariably the remedy of choice. In this way, Judge
Breyer doea not follow the views expreassed by the most prominent and
severe critics of regulation. In this book, he claims that deregulation would
be a failure in many areas of soelal and economic life.

In the context of unhealthy or dangerous food and drugs, for
example, Judge Breyer notes that ordinary people usually lack information
about risks. A government role is therefore indispensable. It may be best for
government merely to provide the relevant information; it may be best for
government to ban certain risk-preducing substancas "where disclosure
does not work.” Id. at 193. There is a scparate problem for many social
harms, which involve spillover costs.” Id. at 192, With many products, the
price that is charged does not reflect the harmn that is actually inflicted, and
here laisser-faire would be & mistake. Id. at 192-93. Taxes and finas may ba
the best solution for this problem, or perhaps government should set
minimum standards.

Heante in the area of environmental protection, Judge Breyer
suggests that the principal choice is not between regulation and no
regulation, but between governmentally-set etandards on the one hand and
economic incentivea (taxes or fines) on the other. Judge Breyer offers a
detailed discussion of the risks'and benefits associated with these various
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stzategies. (I might add at this point that Judge Breyer's gansral if cautious
support for economic incentives has now received considerable bipartisan
approval. President Clinton's Executive Order on Regulation supports
economic incentives, as did Presidents Reagan and Bush, and as does the
well-respected enviropmental group, the Environmental Defense Fund. In
the 1990 Clean Air Act, Congress made the same judgment in controlling
acid deposition.)

Judge Breyer also urges government to follow some general precepts:
to be modest, to aim at the worst cases, and to aim for gimplicity. He is
concerned that some regulation may cause problems as bed as or worse
tharn the disease, and he szeks appreaches that will actually work in the
wcrld, rather thsn prove futile or counterproductive, or amount to symbolie

tunng that does little govd. All in all, Judge Breyer's analysis of the
problem of regulatory “mismatch” is subtle, sophisticated, detailed, and
refreshingly nondogmatie.

Regulation and its Reform has proved to be a highly influential and
extyemely constructive contribution to academic and public debate. Of
course the book is not the last word on the subject. Certainly it is posaible ta
question some of its analysis and some of its conc¢lusions, But the book has
become somathing of a classic, and quite deservedly so.

I1. Health, Safety, and the Environment

I have said that in the area of safety, l:i“mi and the anwronm:nr.
Judge Breyer is sharply opposed to deregulation. In recent years his basic
confern has heen to ensure that our Limited rescurces will be devoted to
areas where they will do the most good. This is a Jarge theme of his first
book, and it is the principal goa! of his latest book, Breaking the Vigious
Circle (1993).

In the . pook Judge Breyer is not concerned with how much we should
be speading o health, safety, and the environment. Instead he is asking
how we aho..n_d allocate our resources for these purposes, assuming that

. In investigating this issue, Judge Breyer identifies a
large probln:_ - the apparently large expenditure of resources for relutively
smali proble=z:;, and the feilure to devote significant or sufficient resources
to relatively srarge problems. This problem hes been found by many
obsmers&m:nmanyd.lﬂ'eren perspectives, a.nditialupportedbyt.ho

stuiiaies from both government and tha private sector. See, .
K. Viscusi, Faatal Tradeoffs (1993), and sources cited; C.R. Sunstein,
Mﬂ!ﬂ.@hﬁm (1990), Appendu: B, and sources cited;
B ment. April 1, 1991-March 31, 1992,

B-Breyer's book is noattackongwmmentunhhon On the
contmry e Breyer insists that regulation is necessary, and that
deregulatioz 19 & “nonsolution.” 1d. at 56. He even conten s that some
popular less ~srestrictive alternatives, like labelling and taxes, may well be
inadequate 2 3. at 58.

Judgs = Sreyer's hasic claim is that we can rearrange our priorities so
as to do muc: 2 more to promote health and safery. His comparison of saved
lives with =sz=us is designed ts ensuye that we have more gains, not that we
trade off lir=< = and dollars in some mechanical fashion. See id. at 22-28,
Thus he showsws that much regulation is highly succeaaful, saving lives and
protecting == -» environment at comparatively low cost. see 'id, at 24. Thus he
urges that = ¢ might improve our regulatory outcomes through, for

example bimer prenatal care; increased vaceanauons, better cancer
diagnosis. srovaments in indoor climates; changes in diet to aveid
natural ¢z~ =:nogens; spending more government times and effort on such
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serious ocacggical problems as ozone, forest destruction, and climate
chance; ant —much more. Id. at 23, 28. Judge Breyer draws on some recent
work by the ZZnvironmental Protection Agsncy to show that attention to
prioritiss cam = halp ensure that we devote our resources to the most serious
problems, e=c4d thus do a lot of good, rather than more minor problems, and
thus do less s—good.

I &torzet, the bagic problem addressed by i i
- a proble= - of whose existence there can be no doubt — is inadequate
priority-se=—ng and inadequate allocation of limited regulatory resources.
Judge Brer=r - believes that the American public wanta those resources to
increase g=z—s to life and health. He does not think that the present
inadeguat: : ‘locations really reflect the public will. Thus he seeks solutions
that will a: ~-what the public most deeply secks - to save many lives and
protect het':=-h and the snvironment, without damaging the economy.

To =srercome the current misallocations, Judge Breyer offers a
straigh:forss-ard but innovative proposal. Thia is a new institation, one that
would operizzte within the executive branch and always remain subject to
the law as enacted by Congress. The purpose of the institution would be
simple: to help ensure better priority-setting. Thus its members would have
expertise in science and technology and receive experience in many places,
including EPA, Congress, and slsewhere. Id. at 71. The new institution
would be authorized to ensure good priority-setting, by allecating resources
0 serious problems rather than trivial ones, and tgus by saving more lives
rather than fewaer, .

This is an intriguing and provocative propossl. It is not
unprecedented or radical. On the contrary, it draws on some important
precedents in the United States and abroad. Notably, officials in both the
Bush and the Clinton administrations have expressed considerable interest
in the proposal. The proposal also raises many questions, some of which
are addressed by Judge Breyer itself, and some of which require further
consideration. I cannot diacuss thoss questions here. But it is im t to
emphasize that the proposal has already attracted a great deal of bipartisan
interest, finding suppart among liberals and conservatives alike. Much of
its analynis is reflected, for example, in the recent report of the Carnegis
Commissfon, Risk and the E ont: ing Regulatory Decigio
Making (1993). It ia notahle that the authora of that report were

exceptionally diverse.

I conclude that Breaking the Vicioys Circle is an unusually valuable
and illaminating book. Like many likely readers, I do not agree with
everything that is said in the book. Surely we can quarrel with some of
Judge Breyer's particular claims, especially in areas involving auch a high
degree of scientific uncaertainty. Surely we can urge modifications and
qualifications to his provocative proposal. Perhaps the proposal shauld
altimataly be rejected (though I think that it is far too secn to make such a
judgment). What is important for present purpcies is that Judge Brezer
has offered a highly promising suggestion for the future. The book is a
eonstructive and informed effort to address a significant problem with
modern regulation.

I Administrative Law

Judge Breyer's work on administrative law has been concerned not
with substantive policy, but with the appropriate relations among our
various governmental actors -- Congress, courts, the President, and federal
agencies. He believes in & limited role for the judges, secing regulatery
policy as, fundamentally, a decision for others, especially Congress and
regulatory agencies. See, e.g., Afterword, 92 Yale LJ 1814 (1983). Here too
Judge Breyer has done first-rate work. This work is perhape mast relevant
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to these confirmation proceedings, since it suggests Judge Breyer's views
cn the function of the judiciary.

For present purposes, two of Judge Breyer's essays are especially
notable. On th ses of Legislative History in Interpreting 8 p3, 65 8.
Cal. L. Rev. 845 (1992), sharply criticizes the view that legislarive history is
irrelevant to atatutory interpretation. Judge Breyer urges that legislative
hietory has some limited but important functions for jadges. His basic
claim ig that the history helpa uncovar Congress' instructions, and to that
extent legislative history bears on judicial werk. He shows that the history
may help courts to avoid absurd outcomes that Congress has not intended;
that it may help reveal drafting errors; that it may show that Congress
wrote with a specialized meaning that courts should respect. Perhapa most
important, the history may reveal that Congress has sought to promota an
identiflable purpose and that a particular interpretation was Congress'

own.

Judge Breyer does not believe that courts should search the
legislative histary in support of fragmentary quctations establishing the
court's preferred policy view. But he thinks that when there ia room for
interpretive doubt, the history can be a real help. This is a balanced,
modest, moderate, and highly intelligent discussion. It shows an
appreciation for poasible abuses of legislative history, but aleo responds well
to people who think that the history should be abandoned. In Judge Breyar'a
view, the proper answer to abuse is to stop the abuse, not to drop reliance on
the history altogether. Reasonable people may claim that Judge Breyer has
not struck the right balance; but the article is a fine one.

E: of Law and Poelicy, 38 Ad.
L. Rev. 363 (1986). Here Judge Breyer draws attention to Supreme Court
cases apparently suggesting (quite oddly) that courts should carefully
review policy judgments by agencies, but should defer to agency judgments
about the meaning of Jaw. Judge Breyer says that this is an anomalous and
unstable gat of {dsar, since ¢ourts are better svited to interpreting law, aad
poerly suited to assessing policy. Judge Brever emphasizes that courte are
not weil-equipped to make policy judzments, since they lack a
comprebensive overview of agency objectives and options. Judge Breyer also
offers a highly suphisticated discussion of the problem of deﬂgmg when
courta should defer to agency interpretations of law. He shows that this ia a
com or subtle problam, not easily answered by general rule. This i» an
article too, and it has been quite influential.

SR 1 1alerel,

My priacipal task here ia to discuss Judge Breyer's scholarship in
regulatory policy and adminigtrative law, and I will not discuss his judicial
work in detafl. But I will note that as a judge, Judge Breyer has been &
faichful interpreter of federal regulatory law. To taie just une example, he
has strongly supported the goals of the Nativnal Environmental Policy Act
(NEPA). In two especially influential opinions, he emphasizes the need to
consider environumental consequences before de¢isions are actually made,
and in this way he has remained faithful to Congress' initia} goals in
enacting NEFA. See Sierra Olub v, Marsh, 769 F.2d £68 (1st Cir. 1989);

W ugetts v. Wanl, 716 F.2d 946 (1st Cir. 1983 The
rest of his judicial work on administrative law and regulation reflects Grat-
rate legal skills and respect for governmental institutions and the law.

A reading of Judge Breyer's work shows that he certainly does not
impaose his policy preferencos on the law. Ha has revealed a strong .
commitment to & limited role for the judiciary, safeguarding the
lawmaking prerogatives of Congress and the policymaking powers of the
President and regulatory agencies. This spproach is I:ug:gr consistent with
his academic writings.
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Conolusion

For a long period, Judge Breyer has been oae of the most valuable
commentators on administrative lew and regulatory policy, He is widely
respected and discussed. His work is highly pragmatic, and he is always
focussed on real-world consequences. Avoiding dogmatum, abstraction,
and high theory, he cannot be characterized as "for" or "against®
regulation in general. Instoad he is aware that regulation can fail or
succeed, and he tries to urge strategiee that will actually work, and that
will do so while minimally burdening the economy.

His work on administrative Jaw - probably more relevant for present
purpoucs - iy characterized by a sensible understanding of the strengths
and limits of different instltutlons in the federal government. Hence he
urges a limited role for courts, especially in overseeing policy judgments in
the regulatory area. But he also insists that courts have an important
function in ensuring that agencies have comphed with the law as enacted

by Congreas,

Let me add some final words. Judge Breyer has done his work on
regulation not in his judicial capacity, but as an academic and as a policy
adviser. There is every reason to think that as a Justice, he would not
attempt to "legislate rom the bench” by readm swsrutes in accordance with
his own policy preferences. Judge Breyer's work as an academic and as a
judge shows that he is fully aware of sharp limitations of judgea in our
system of government. In interpreting the law, he has been concerned
above all with Congrees' instructions, not with his own theories. I think
that with his avident skills, upnsnal expertise, and sense of balance and
fair-mindedness, J Breysr would be a truly extreordinary addition to
tl;eSupromoConrt. uanemtmganddmh.nmhednmmee.lvery
much bope that he will be confirmed.
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The CHAIRMAN. Thank you very much.

I apologize, Professor Pitofsky, for not being here while you were
here, and, Cass, it is great to see you.

I assume Ms. Matthews has not spoken yet. Correct?

Ms. MATTHEWS. Yes.

The CHAIRMAN. | want to thank Senator Kennedy for chairing
this. I have a slight scheduling problem. The reason I was out is
we were trying to work out a matter on the crime bill between the
House and the Senate, and I apologize for not being here.

Because I am going to have to leave before 5 o'clock, probably
about 4:55, before the last panel speaks, I want to indicate for the
press that is here what the schedule will be for the remainder of
consideration of the Breyer nomination. We will now question this
panel and the next panel-—and the next panel is a very important
panel as well because they represent the various bar associations
that have done an awful lot of work on this, and other nominations,
and we have come to rely on their judgment a lot.

We will then close the hearing, and we will have an executive
session in which we will vote in committee, assuming no Senator
exercises his or her right to hold it over for a week—I have no no-
tion anyone will do that—at the latest by next Thursday, possibly
as early as Tuesday. I want to confer with the ranking member
who 1 believe is, along with his colleagues, ready to accommeodate
a Tuesday executive committee meeting. To translate, that means
we get to vote on Judge Breyer in committee on Tuesday, I hope,
but the latest, Thursday.

If we vote on Tuesday, it is my expectation, absent any opposi-
tion—and 1 know of none—we would be voting on Judge Breyer on
the floor as early as the end of next week, but I expect no Iater
than the beginning of the following week.

I do not know if that is at all helpful to the press, who always
get stuck having to cover these details, but that is what my expec-
tation is.

Now, Ms. Matthews, again, I apologize for the interruption, and
the floor is yours.

STATEMENT OF MARTHA MATTHEWS

Ms. MATTHEWS. Thank you. It is a privilege to be here, Senator
Biden, Senator Kennedy.

First, I have to offer a disclaimer. I know absolutely nothing
about antitrust or regulation.

The CHAIRMAN. That qualifies you, with the exception of Senator
Kennedy and a few others, to be a member of the Judiciary Com-
mittee.

Ms. MATTHEWS. I am not sure if that is a disappointment or a
relief. [Laughter.]

I am a civil rights lawyer and poverty lawyer, I am a staff attor-
ney at the National Center for Youth Law, which is a legal services
national! backup center specializing in legal issues affecting poor
children and families. What I actually do is mostly class action liti-
gation on behalf of foster children, and other litigation and admin-
iatrative advocacy related to benefit levels, children's access to
health care, and other vital legal issues affecting poor children. So
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I am not qualified to speak on the debate that we have just heard
on antitrust and regulation.,

The reason that I think that I was asked to testify today is be-
cause several years ago I had the rare opportunity to work both
with Judge Breyer and with the distinguished Justice that he was
nominated to replace. I served as a law clerk for Judge Breyer from
1988 to 1989. I served as a law clerk for Justice Blackmun from
1989 to 1990. And so I had the somewhat unique opportunity to be
there on a day-to-day basis at the elbow of each one of these jurists
and see what they do every day.

So I would like to direct my remarks not so much to their overall
Jurisprudence. You have heard law professors who are far more ex-
perienced than I to do that, but as to what Judge Breyer was like
on a day-to-day basis, what he was like working——

The CHAIRMAN. Did you write the Ottati opinion? [Laughter.]

Ms. MATTHEWS. Law clerks do not write opinions.

The CHAIRMAN. I know. Maybe you are the one we should have
speaking to all this time.

Ms. MATTHEWS. | am sure that any fatal errors in antitrust opin-
ions are entirely—well, I cannot say they are due to mistakes of
law clerks, because he checks everything that we write so carefully.

Actually, the biggest case that 1 researched for Judge Breyer dur-
ing the year I was there was a case about futures trading on the
London options market, something I knew nothing about before I
came and I knew nothing about after I left, either.

The CHAIRMAN. Well?ﬁe has made an Anglopkhile of almost all of
us since we have had to learn about Lloyd’s of London.

Ms. MATTHEWS. I was saddened to hear of Justice Blackmun’s re-
tirement, but I cannot think of anyone better qualified to replace
him than Judge Breyer. Like Justice Blackmun, he cannot be eas-
ily labeled as a liberal or conservative judge. His views on cases
have never been predetermined by any political agenda. Nobody
could accurately say about him that he always rules for the plain-
tiff in a civil rights case or always rules for the Government in a
criminal case or any such generalization.

Judge Breyer has shared with Justice Blackmun a profound com-
mitment to judge each case fairly as it comes before him, with rig-
orous honesty, intellectual clarify, lack of bias, and with a deep re-
spect for the limits of judicial authority.

It is striking to me that Judge Breyer has been nominated to re-
place Justice Blackmun because there are some profound
similarities between them, even though their temperaments are
quite different.

Again, like Justice Blackmun, Judge Breyer has never forgotten
that each case that comes before a Federal court is of great impor-
tance to the parties involved in the case and to other people who
are going to be affected by the decision in the case. Each case he
has treated with——

The CHAIRMAN. How do you know that? People say that. But did
either of the judges ever turn to you and the clerks and say, By
the way, Martha, keep in mind when you look at these cases—I
mean, when you—how do you know that?

Ms. MATTHEWS. Well, in Judge Breyer’s case, by the rigorous at-
tention he has paid to the record. Judge Breyer makes sure that
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every—I mean, the records sent to the Federal circuits are volumi-
nous. He is familiar with every page of those records, makes sure
that we really understand how the case came about, who the par-
ties are, what happened to them, what is going to happen to them
if they win or if they lose.

I do not think that he is the kind of judge that takes a case as
an opportunity to explore some academic legal theory or to write
a Law Review article, you know, in the guise of a judicial opinion.
1 think that he profoundly cares what happens to the people in the
cases.

That is shown, for example, by the tone of his questioning at oral
argument, and like Justice Blackmun, in fact, is(}amous. The ques-
tions that he asks at oral argument show that kind of concern for
what is going to happen as a result of this case,

Another thing that I would like to say about oral argument is
that one thing that deeply impressed me as I watched arguments
before Judge Breyer is the respect and courtesy that he treated the
lawyers who argued the cases with. Not everyone who agpea.rs be-
fore a Federal circuit court of appeals is brilliant. Some of them are
eloquent. Some of them stumble over their words. Some of them
drop their papers off the podium.

Every single lawyer who comes before him gets a fair chance to
plead his cause. His questions to the lawyers show that he is pre-
pared on their cases. He genuinely wants to hear what they have
to say and wants to give tiem a fair chance. And I think that that
is one of the most profound ways in which a judge as a tpublic fig-
ure can show respect for the law and show respect even for the po-
sitions of lawyers with whom he disagrees.

Another thing I would like to comment on is—this may be pro-
saie, but the hours that Judge Breyer works. He is there every day.
He is completely prepared on each case. The cases that are argued
before the court, he is fully briefed. He sits on the bench, under-
standing each case, and I am not talking about interesting—well,
to me, interesting cases. I am saying that the same amount of at-
tention to detail goes into a case on, say, the proper interpretation
of a Social Security regulation as {o a cutting-edge issue of first
amendment law that his law clerks find fascinating. And that gave
me a deep sense of respect for him, that it did not matter if a case
seemed to my mind to be boring. He would believe that it deserved
the same amount of respect and the same amount of detail.

But in spite of the kind of standards that he held himself to, I
would also like to say that he was a joy to work for. He was always
courteous and polite to his clerks. He was fascinating to talk to in
conversation. We used to—Judge Breyer has a taste for sweets, and
we used to leave cookies out on the table in the room where we
worked as clerks so that we could sort of tempt him to come in and
sit down and talk to us. We called this “judge bait.” We would al-
ways leave out judge bait because, no matter what subject that you
talked to him on, he had somethin‘f fascinating to say. And he had
a broad range of interests beyond the subjects on which he has
written books. It was amazing the number of areas of legal scholar-
ship that he kept up with.

I do not want to take teo much time with personal reminiscences,
but that has always stood out to me. -
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The CHAIRMAN. They are worthy reminiscences, and one of the
things that is important—it has been clearly established, I think,
but you have reinforced it—is his temperament and his concern for
the litigants and the way in which he treats those before him. That
is an important consideration.

I thank you for your testimony, and, again, I thank Senator Ken-
nedy and apologize to the last panel for not being able to be here,
but I appreciate your testimony.

[The prepared statement of Ms. Matthews follows:]

PREPARED STATEMENT OF MARTHA MATTHEWS IN SUPPORT OF THE NOMINATION OF
JUDGE STEPHEN BREYER TO THE U.8. SUPREME COURT

Thank you for the opportunity to appear and present testimony before this Com-
mittee. My name is Martha Matthews; I currently work as a staff attorney at the
National Center for Youth Law, a national support center for legal aid attorneys fo-
cusing on issues affecting poor children and families.

1 believe that I was asked to testify today because, several years ago, I had the
rare good fortune to work both for Judge Breyer and for the distinguished Justice
he has been nominated to replace. I served as a law clerk for Judge Breyer from
1988 to 1989, and for Justice Blackmun from 1989 to 1990. As a law clerk, I had
the opportunity to work closely with Judge Breyer at the First Circuit Court of Ap-
peals, performing legal research, reviewing the case records, and discussing with
Judge Breyer the cases argued before that court.

Although I was saddened to hear of Justice Blackmun's retirement, I cannot think
of anyone better suited to take his place than Judge Breyer. Like Justice Blackmun,
he cannot be easily labeled as a “liberal” or “conservative” judge, because his views
on cases are never predetermined by a set political agenda. Nobody could accurately
say about him, he always rules for the plaintiff in a civil rights case, or he always
rules for the government in criminal cases, or any similar generalization. Judge
Breyer shares with Justice Blackmun a profound commitment to judge each case
fairly as it comes before him, with rigorous honesty, intellectual clarity, lack of any
bias or preconception, and with a deep respect for the limits of judicial authority.

Like Justice Blackmun, Judge Breyer has never forgotten that each case that
comes into federal court is of great importance to the parties involved, and to other
people who may be affected by it. Each case is treated with the same high standards
of thoroughness and clarity—whether it involves a cutting-edge First Amendment
issue, or an arcane Social Security ation. Each litigant receives a judicial opin-
ion written clearly, thoughtfully, and in language he or she can understand (and
without any footnotes!), explaining the basis for the decision rendered. Each lawyer
who appears at oral argument before Judge Breyer, whether brilliant or stumbling,
is treated with respect and courtesy, and is given a fair chance to plead his cause.

Judge Breyer, like Justice Blackmun, habitually works long hours to ensure that
he is fully prepared for every case heard by the Court, and that every detail of every
opinion is accurate, every sentence clear and well-crafted every legal theory ex-
plored. Yet, during the year 1 worked for him, Judge Breyer somehow also found
time to teach, to lecture, to serve on numerous committees, and to keep abreast of
developments in legal scholarship in many areas. His dedication to a life of public
service has been an inspiration to me in my own work.

Yet despite the rigorous standards to which he holds himself, Judge Breyer was
a joy to work for, courteous to his clerks and staff, gracious and engaging in con-
versation, with a broad range of interests and talents.

1 would like to share with you a memory of Judge Breyer that I will always treas-
ure, On a cold winter night in 1989, after a long day of work, Judge Breyer still
found the time and energy to attend a Valentine’s day party at my house, to sit on
the floor with us and make construction-paper valentines for his children. This
memory assures me that the application of J::ﬂfe Breyer's formidable intellect to
the cases that come before the Supreme Court will always be tempered with warmth
and compassion, with a keen awareness of how the lofty decisions of judges affect
the everyday lives of the people of this nation.

It is a privilege to be here, to express my admiration for Judge Breyer and to ap-
plaud his nomination to the Supreme Court. Thank you.
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improve child protective services, foster care, and children’s mental health systems.
She has served as counsel in two major class action cases on behalf of foster chil-
dren Angela K. v. Clinton and David C. v. Leavitt. In these cases Ms. Matthews
helped to negotiate settlements providing for comprehensive reform of the child wel-
fare systems in Arkansas and Utah. Ms. Matthews also directed the California Chil-
dren’s SSI Campaign, an cutreach project to help low-income families with disabled
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News May—June 1993.
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“Wilderness Programs Offer Promising Alternative for Some Youth; More Regula-
tion Likely,” Youth Law News Nov.-Dec. 1991.

“Many More Infants Eligible for SSI Under Zebley Regulations,” Youth Law News
Sept.—Oct. 1991,

‘Supreme Court Upholds Title X ‘Gag Rule,’ Major Impact on Adolescents Ex-

J Youth Law News May—June 1991,

Comment, “Suicidal Competence and the Patient’s Right to Refuse Life-Saving

Treatment,” California Law Review 75:2 (1987).

The CHAIRMAN. I would yield to Senator Kennedy.

Senator KENNEDY [presiding). Thank you very much.

That was fascinating insight, Ms. Matthews. I do not think over
the time I have been on the committee we have probably had the
kinds of recollections both in terms of work habits, personal kinds
of insights that you have about Judge Breyer. I would certainly, in
the time that I have known him, agree with all the characteriza-
tions that you have made, I think the seriousness with which he
addresses these matters, the work habits, his consideration of peo-
ple, his real interest in the impact of the decision on real people.
1 think you have commented on it, and it is certainly something
that I have noted. And I think those of us who have watched him
as a judge have certainly seen it as well. I think that will be enor-
mously imﬁortant in the work on the Court, so we thank you for
those ingights.

Let me ask just very briefly, Professor Sunstein, could you tell
us, with Judge Breyer's legal philosophy, what your sense is about
the issues in protecting health and safety that will come to him in
different forms and shapes that will come to the Supreme Court?
If people were to ask you what in his background, his writings, and
his decisions that should give us some satisfaction on those issues
relating to health and safety, that he has demonstrated a real com-
mitment to assuring the rights of individuals in those two impor-
tant areas?

Mr. SunsTEIN. I will give you a specific answer and then a gen-
eral answer. The specific answer has to do with the National Envi-
ronmental Policy Act, which is sometimes thought to be the Magna
Carta of the environmental movement. It says that every agency
before it takes action that might affect the environment has to pre-
pare a careful environmental impact statement.

Now, Judge Breyer in two cases has said that if the Government
fails to do that when it has to, the court will issue an injunction
to stop the Government from going forward with its act.

Now, he has been somewhat unusual—not by any means out of
the mainstream—but somewhat unusual in allowing the injunction
to go forward. The idea that he has spoken for is that the Govern-
ment has to consider the environmental impact before the action is
taken, and that means that we cannot wait for the environmental
impact statement to be prepared while the action is taken; he has
insisted the injunction will stop the Government from acting until
it has considered the environmental impact.

Now, that, I think, is a signal of how seriously he takes environ-
mental issues and a signal of how seriously he takes his under-
standing of congressional purposes. That is the specific answer.

The more general answer is he is first and foremost dedicated to
faithful interpretation of the law. So the key question is what have
you, what has Congress, instructed the courts to do, and the agen-
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cies to do. That is why he is so insistent that legislative history

plays a role in statutory interpretation. For him, 1?135 principal role

of the judge is to make sure lf:gat Congress’ instructions have been

complied with, and these cases involving issuing injunctions, stop-

Eing Government from acting until the environmental impact has
een considered, those are testimo:gr to that judgment of his.

Senator KENNEDY. I know we did not go into with Judge Breyer
on the old issue—some of my other colleagues did—of interpreting
statutes and also interpreting some of the discussions and debates.
I can think of a case that is so clear, and that is the Grove City
case, where, rather than looking at the particularity of the words
in the statute, if the Court had ever looked at what this institution
had been doing for a whole period of time, that is, not permitting
taxpayer money to be used in a discriminatory way—that is just
boilerplate from the period of the 1960’s on. And as you remember,
in that case, since there was not discrimination in the financial of-
fice, it did not make any difference whether there was discrimina-
tion in the hiring or the treatment of, in this case, women at Grove
City. They said, well, there is no discrimination in the office where
the money is going. And that is really what Congress—because look
at these words—rather than looking at what was stated in the floor
debates, what was stated in terms of the legislative history and in
the perspective of the actions that had been taken by Congress in
a period of time where, as a policy matter, they were not going to
permit taxpayers’ money to be used in a way that would permit
diseriminatory action.

There were some references, certainly, to the value of looking
just, at a time when there was confusion about particular words,
at some of the other factors in terms of the history. Of course, we
overrode that case for that very reason, and in that case, certainly,
it seemed to me that the courts had looked at a broader perspec-
tive.

Professor Pitofsky, you mentioned Kartell v. Blue Shield of Mas-
sachusetts, which involved cost control measures in the health care
area, which is not irrelevant in terms of the current discussion and
debate now in Congress. Can you explain how the Kartell case is
an example of a Breyer opinion in favor of the defendant that in
fact protects consumers?

Mr. Prrorsky. Yes; it is an excellent example. What happened
there was that Blue Cross/Blue Shield essentially imposed on the
doctors in Massachusetts a rule that they accept the insurance pay-
ment as complete discharge of any moneys that were owed to the
doctors. The doctors then got together and sued, claiming that Blue
Cross/Blue Shield had set the level too low, and they were not
being reasonably comglensated for their services. They wanted to
charge the patient additional money over and above the insurance
money, and they claimed that Blue Cross/Blue Shield was engaged
in a boycott.

Technically, Judge Breyer found that Blue Cross/Blue Shield was
a single entity; it was not a conspiracy, and therefore they had the
right to bargain for the lowest price.

As a practical matter, there is little question that the con-
sequence of the case was that Blue Cross/Blue Shield’s efforts at
cost containment were sustained. And an antitrust effort to block
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that, which would have allowed the doctors to charge the patients
more money otherwise, was struck down by Judge Breyer.

That is hardly a big business, anti-antitrust conclusion. On the
contrary, it seems to me, looking at it in a common sensical, prac-
tical way, that is a proconsumer result.

Senator KENNEDY. Well, it certainly is, and that is a pretty com-
mon issue, and different States have had different laws in attempt-
ing to deal with that, and we have at the Federal level as well. It
is a very key area in terms of a public policy issue, and you have
certainly stated accurately what the conclusion was on that hold-
ing, and that is that the consumers’ pocketbooks and wallets were
pro .
We have seen in Massachusetts, Professor Sunstein in the cases
on environment, one of them obviously was the Georgia Banks
case, and that action was, I think, an enormously important envi-
ronmental action. I think the estimate in terms of what was going
to be out there was in the hundreds of thousands or millions of bar-
rels, and then the reassessment down to what would have been a
6- to 7-day consumption of the country, and what would have hap-
pened in an area of the country that provides about a quarter to
a third of all of the fish product that is actually consumed by the
United States—a very, very important area—was certainly very,
very significant and profound.

I thank all of you for your presence here today and for your testi-
mony.

I will put in the record the letter that was sent to Senator Biden,
which I referenced earlier. I placed it in the record, but I will just
quote here:

In our view, Judge Breyer is a thoughtful and enlightened advocate of antitrust
enforcement. He understands and appreciates the effectiveness of a free market pro-
tected by the antitrust laws and serving the welfare of consumers. He also under-
stands the need for vigorous enforcement of the antitrust laws to correct market

failures. We expect he will be a vigorous foe of anticompetitive behavior and a pow-
erful voice in the Supreme Court, supporting effective antitrust enforcement.

That is certainly my conclusion, also, having worked with him
when I was chairman of the antitrust subcommittee here in the
Senate, and I think for those who have studied his work.

So I will include the full letter in the record.

We thank you very, very much. We appreciate it.

Mr. Prrorsky. Thank you.

Mr. SUNSTEIN. Thank you.

Senator KENNEDY. Qur final panel—and here, the old saying,
“last, but not least,” really does apply—the committee welcomnes
the presidents of bar associations around the country. Barbara
Paul Robinson is here today on behalf of the Association of the Bar
of the City of New York; Ms. Robinson is the president of the Asso-
ciation and a partner in Debevois & Plimpton. The committee wel-
comes you, Ms. Robinson.

Also on the panel are representatives of other nationwide bar as-
sociations. Paulette Brown is president of the National Bar Asso-
ciation and is here today on behalf of the Coalition of Bar Associa-
tions of Color. With her this afternoon are members of the coalition
representing their respective memberships.

85-742 - 95 - 20
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Brian Sun is the president of the National Asian-Pacific Amer-

ican Bar Association.

Richard Monet is president of the Native American Bar Associa-

tion.

And Wilfredo Caraballo is president of the Hispanic National Bar

Association.
We welcome all of you here. I want to mention that, as the
oungest member of a large family, I was often the last one to be
eard at a large table. I think we want to thank you all very much
for your patience here. We have had a series of interruptions which
were unavoidable in the course of today’s hearings. Generally, we
do not have the type of interruptions that we have had today, with
the floor activity. So you have been very patient. We are veriy

ateful. This is very important. I know I speak for all of my col-
eagues when I say that we will be looking forward to examining
in ve?( careful detail your commentary.

So I want to personally express my great a?predation for your

patience and for your wﬂl{ngness to be a part of this whole process.

We will start off with Ms. Robinson.

PANEL CONSISTING OF BARBARA PAUL ROBINSON, THE ASSO-
CIATION OF THE BAR OF THE CITY OF NEW YORK, NEW
YORK, NY; PAULETTE BROWN, NATIONAL BAR ASSOCIATION,
ON BEHALF OF THE COALITION OF THE BAR ASSOCIATIONS
OF COLOR, WASHINGTON, DC; BRIAN SUN, PRESIDENT, NA-
TIONAL ASIAN-PACIFIC AMERICAN BAR ASSOCIATION; RICH-
ARD MONET, PRESIDENT, NATIVE AMERICAN BAR ASSOCIA-
TION; AND WILFREDO CARABALLO, PRESIDENT, HISPANIC
NATIONAL BAR ASSOCIATION

STATEMENT OF BARBARA PAUL ROBINSON

Ms. RoBINSON. Thank you, Senator. I was going to thank you for
your patience in hearing us at this late hour and to tell you again
thank you for the opportunity to testify before this distinguished
Senate Committee on the Judiciary in the context of the nomina-
tion of Judge Breyer to the Supreme Court.

As you said, my name is Barbara Paul Robinson, and I am here
ag president of The Association of the Bar of the City of New York.
We are one of the oldest bar associations in the country, and we
are about to celebrate our 125th anniversary.

We now include over 20,000 members, and we were established
to promote reform and approve the administration of justice, par-
ticularly in the courts. We try very hard to work in the public in-
terest.

Our executive committee, thro a subcommittee chaired by
Stephen Rosenfeld, who is here with me today, has reviewed Judge
Breyer's nomination, as it has reviewed earlier candidates for ap-
pointment to the Supreme Court. After an extensive review, the as-
sociation has concluded that Judge Breyer is indeed qualified to be
a Justice of the U.S. Supreme Court, because he posseases to a sub-
stantial de, all of the following qualifications that are set forth
ié:lo our guidelines when we consider nominees to the U.S. Supreme

urt.



