LEWIS X o oz

i 40 Mouch Couiral Avowns g Bangh Chusch Ao Suie W00 Ieginiisg

ROCA e et e, o a2 .

YRR EY] Wiens (999) 2030311 o VT 00
:aunk - Cur Phs Kumbee

July 19, 1004

Ligyd N. Cutler, Baq

Counsal to the Presidant

In sonnection with the pending hearings on Judge Stephen G. Breyer
for the I wubml
S:tprmlcwrt. be tm.mhdmmuhdhmma

Y, wery truly, /:)
./ ‘;/""f!’/z/&

JPFMd
Enclosure



214

Phosms Ot Tucass Offes A Purmankly

o0 Mamb Catmsh Aronas Cuo South Clionh v Ruics T laiuliog

PRbE: Aftite RRO=i519 Tamsu, Artites S5T0M0020 Srolusiomi
ROCA eminile 888 2035747 Pesinlla 1802) 623900 Conpomnions
S ———— ‘Rlaphass 00 M3-1304 Teieghin (A0 402-2004 Al W 205
LAWYERS

Joim P, Pun

(642) 2029354

July 13, 1884

JUDGE STEPHEN G. BREYER DISQUALIFICATION MATTER

L Jdaniifioniion — John P, Frank.
Mr, Frank is a partaer at the law firm of Lewis and Rocs, Phosnix,

WMWh

ia the suthor of the syminal on thet sulbject in the 1947 Yale
Law Journal. Ha was subpomnsad by the Senate Judiciary Committes to testify a5
an sxpart ao disquatification in connsetion with the nomination of Judge
Haynaworth to the Suprems Court in 1960, In tho afterrmath of that episods, the
Congress took to rawrite the Disqualifieation Act, ereating the preseat statuts, 28
US.C. § 458, Simultansoualy, a commission under the shairmanship of Chisf
Justios Roger Traynor of Califrnis for the American Bar Association was

reparter for the Traynor Commission. The ssnon wes then adopted by the Traynor
Commission and sssentially put into bill form by Benators Bayh and Hollings.
Major wittiessss for the bill en the Senate side were Senators Bayh sna Hollingy,
and Mr, Frank, On the House side, Judge Traynor and Mr. Frank jointly labbisd
the maasure through. Mr, Frunk is intimately scquainted with the legislative
history snd wall soquainted with subssquent developments,

The forsgoing outline is my fAnal conelusion on this sbject. 1 am aided
marsly by numarous attoroeys in my own offics, but also by Gary Fontana, &
leading Cailfornia insurance law specialist of the frm of Thelan, Marrin, Johnson

Bridges of San Francisco,
Isme-
In his
an vari

1 4

is capacity as an investor, Judge Stephon G. Ereyer has bosn a
amme” jous Lloyds syndicates up to & pasximum of 16 ai any one time aver
an 11-year period from 1978 through 1968, This moeans, sesenitially, that be is one
of & samber of iovestors who have put their credit behind the sytdicates to

gusrantes that elaime arising unday certain insurance policies divectly written or

APPISISO
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reinsured by the syndicates ars paid. If the premiums on the policies andg the
related investmant income outrun the losses, axpenees and relnsurence,there is
mﬁuth If there is « shortfall, the Nemse vuiyt make up the
rummmumm soe Quida s the
BNA 1988, and mwmammmm
syndicates and agencies. As the full taxt shows, this is & highly regulated
stterprise, a matter of cotsequenne in velation o views of Chisf Justies Treymor

The syndizates copunonly relnsure North American companies against &

vutmbuothuuds. mmmmmmmh
with pallution whish may relste to the " s finanaing

muhummnpnmm A question has beens raised
ubﬁlﬁﬁ.h@ﬁhmﬁmﬂh#&lﬁph&hwm
pollution, he may have beec disqualifisd. The identical quastion could arise in
mmeum“hmmMMmm
the syndicetss have Infinitaly more coverage than pollution. The selectivity of the
mmhywhhlyduhﬂubmthuhﬁlumofp&:ﬁnu
the fallure of some inquiring reporter 1o see the problem whole.

A very signifisant factor is that the Lloyds syndiestes are nat merely

ingurery or re-insurers. mmmwmmumam
Tevnue comes from investmants in saourities.

o A

Should Judge Breyer have disqualified in liution cases in which
ba participated becauss of his Name statos? e

Acswer: No.

A Pacty Disgualification.

Under the statuts, if s judge has an interset in a party, 0o matter how
e, St e b gt
Judges have bad to parrow thelr portiolios; *I didn’s know” Is not even relevent.

We naay put this strict criteria of disqualification ssida becsnse naither
Lioyds nor any of the syndieates is & party to any of these cases. This is of vital

AFPINEO
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importance because this i the cos strict Liskility disqualification eriterion in this

B

in § 456 did not to preciuds judges from investing; this
hﬁhhlﬂtﬁ%mumn‘mmmw

m&uﬂoa.a.mo o range of insome expectations
wﬁ:f 'Mﬁmummmumﬁu

mmmtm@mmummgmhm

ty
Hrg. 1978, Kouss of Rep, Suboemm. Jud. Com. on 8. 1084, May 24, 1974 (hersatter
HR Hrg. 1074, p. 16.

The relovant sastion is a8 followe:

{) Ovwnarabip in & mutual or common invasiment
fand that helds sseurities in not & "finencial intarest” in such
mluﬂmthajudawﬁdpnw in the managemant of

L A large Licyds syndiests is » "common investment fund.” There
is & definition in Rag. § 280.132 of “common trust fund,’ which is & pertiouler
type of bank security spacifically sxempted frons the Sacuritise Act of 1833
pursuant to Section 3(a)(2). The only useful portion of that definition i
‘waintained axchasively for the colloctive ipvaimont and reinvestmant of monies
econtributed thereto by one or more (bapk] mambers. . .* A “common saterprise
ix one of the four elemonts of an “inwestmant sontract” as et forth In the Howey
case:

(Aln investment contract for purposes of tha Securities Ast
means & contrast, transastion or schame whereby 2 parson
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8XC v, W. J. Howey Co.,, 328 US. 293, 298 (1046). The common entarprise
requirement s usually sutisfied by & qumber of iryvestors who have 2 similar stake

Under § 485(d)(0), “Onancial intarsst’ covers "ownership of & lagsd or
aquitabla interest, however moall" and then moves on to an additional thing, "ora
relaticnship as direstor, advisor, or other active participant in the sffeire of a
party.” This, too, is under the *however small® eriterion, Sen, Hrg. 1678 st 115,
This disqualifies the judge I he is a evaditor, debtor, o supplier of & perty if s
will be affacted by the result; but this cnly appiies to & party, (& 115. A different
mmdqummcm@(muuwmwmu

mmmlhhwnwlwiﬂ.whiehhnuﬂemdthnmnl
Prefessor Thode of the Utah Law 8chool, reportsr ot the caren, and which in
referenced in the lagislative history of § 486, Sen. Hrg. 1975 at 113,

This covers the relationshiy of the judge not in terms of his diect
ﬁmndnllnﬁmnlnapmy(fnowhwhhudhquuliﬁumnhnhnlutend
unawarensas is not relevant)” but rather covers non-party intarest. For classio
filastration, if the home of 2 judge is in un irrigation district and if ha is passing on
the valldity of the charter of the irrigation distyict itself, the answer to that

1Sae, In re Cement Antitrust Lisigation (MDL No. $6€), 688 F.2d 1257, 1813 (8th
Clr. 1082) (udge was disqualified when his wife bad a minor investmant in a party,
“After fiva years of litigation, a multi-million dollar lawsuit of major national
’l%pgrrot%m with over 200,000 class plaintiffs, grinds to g halt over Mya, Muscke's
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approach to nonparty
Seater Tel, & Tel. Co., 706 F. Supp, 780-81 (D.N.IL. 1989).

R'njudquommkofummhthnmmdumuouoﬂho
partics to tha casa,” be Is not “substantially atffected’ by the outcems and is not
disqualified, as the Fifth Clrcuit held In In re Placid Ol Co,, 802 F.24 788 (Sth
Cir. 1966), reh'y den., 805 F.2d 1030 (5th Cir. 1086). Ths judge in Placid Oil
mdmekhnbmkndmmdhqmnﬁod&mh-ﬂngamwmﬂd
affact the banking industry.

In Chitimacha Tvibe of Louisiana v. Harry L. Laws Co., 890 F.24 1157,
1168 (5th Cir. 1963), oot den., 464 U8, 814&“3),“0&&0&%1’
Mlﬁn.co 722 ¥.2d 1407, 1414 (8th Clr. 1983), oert. den., 48556 US, 807

bes intevest. The partise 1in both cases
argued that all land within the territory would be direstly affected by the outoome
of the Htlgation, whick was a title dlspute. That argument was rejected ins both

cones bacauso the disposition of the litigation would not affect the judges’ title in
any way.

A rare case involving insurance in a disgqualification controversy is
Waingart v. Allen & O'Hara, Inc., 654 F.24 1086, 1107 (8th Cir. 1981). The judge
in Weingor' ovwned three lifs insuranse policies, "representing mutual awnership® in
uorponﬂonwhichwholbrmodthddondmtmrpmﬂm Based in part on
Advisaty Comumittes Opinion No, 62, that a judge insured by a mutusl insurance
oompany is not disgualified to hear cases involving that company unless he was
also w stockholder, the court held "the judge’s mere ownership of three life
insurance policies, reprasenting mutual ownership, in the parent corparation of a
party to the suit dos not demcnstrate that the outeoms of the procssding oould
have substantially affectsd the value of the ownership iptorest.” Id. et 1107.
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other Entitlemenit Programs, was not
disqualified. In vesching this the oourt used & two step snalysis; 1) did
tho have a naneiat ioterest o the subject matter In controverwy, and, if not,
Judge have some othar intersst that oould be substantislly atfested by the
m«muumn.

The court bald the judge did act have a finencis] interest in the siject
matter of the Etigation, with a brief avalysis:

Thae use of the term “subjuect matter” suggests that this provision of the
statate will be most sigificant in in rems procesdings. See E. Wayna
Thods, Baporters Notes to A.B.A. Cods of Judidal Conduct, 86 (1973).
Wa hold that the judge doss not have & direct esonomie or financial
interest {n the outcome of tha case, and thws could hear it without
contravening the sonstitutional dus prooess,

Hara Is whare Judge Breyer drops completely out of the disqualifisation
tircle. In the financial velationship of axy of his cases to the totality of his

dividend potential, his Nams is utterly trivial and, in any case, he not only doss nst

know that a lttigant s insured with the syndicates but, realistically, has no

prmtwdﬂndiuout. As the legislative history clsarly shows, it 1s intended
these situstions, genarally

a3 in & common fund situstion, would heve the power to disqualify e« judge by
making an investment and forcing the knowledge on the judge. This was
deliberataly considored in the lagiaiative history as u hagard and was gusrded
mlmt. An opinion, closely anslogous, shared by several disteict judges, is whather
Alaskan district fudges must disqualify in cases claiming “smounts for the Alaska
Pmmmmmmmmmmmw
Hald, no disqualification; the amounts are too remots end speculstive, Ercon Corp,
uv. Heinze, 792 F. Bupp. 77 (D. Als. 1092). For perbapw the leading case that a
Jjudge should not disqualify fr a contingunt intavest whers he ls not & party but,
spoculatively, might get & small dividend some duy, see In re Vi, Elec. Power Co,,
539 F.2d 367 (4th Ciz. 1976).

Vi Apnesrance Of Impropristy.

This leaves the generalized provision of § 455(a) that a judge shall
disqualify where *his impartiality might reasonably be questionad* This is
commonly csught up in the phrase whick has a long history, pre-§ 455 ABA and

APPLI300
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mw&w«wwmhm ltwmho
difficalt to mals them “hnproper.”

mm¢mmm-dwnm,'mm fudge to

disqualify where his impartiality reascuably be questioned. Both Justics
Trayvor snd My, Mmmmmumu

$617.5d m?,uh"h mrum.mmmus.nnmnw
Communications Network, Ine. v. ESPN, Inc., 167 F. Supp. 1077 (D. Cale. 1981),

1t is here that the cotmon fund exception has grest bearing by anslogy.
Hach so investmant involves the sams factors which motivated the common fund

That is to sxy, the statutos maan to praserve the right of judges to
standards

As noted in the preliminary observations to this memorendum, the
concern hare is grosaly exoessive. The syndicates have a broad reach. The returns
to the Names could be affected by numerous ether mattars beside pollution elaims.
For & comprehensive discussion of the proposition that theve is no ground for
disqualification because a case may affect gensral rules of law, see New York Cliy
Develop. Corp. v. Hart, 766 F 24 976, 979 (7th Cir. 1956) CAlmost every judge will
have some remote (nterest of this sort.”)

Almost any case relating to the business community eculd relate to
Lioyds in soms remote wey, and any number of cases can relats to other reaches of
the buginess community. Even the criminal cases, in at least soma {nstanses, can
have significant business fallout, ag for example, the RICO cases. To say that
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be to say that judges should net invest {n & busibess

Im&utndthuﬂummlﬂmbmduﬁ

investment by judges. MMMthpllum”hmdvdyuhnp
because, if there were disqualifiestion here, thave would necesssrily be
Wuhﬂwmmdm This wonld defest the

purposs of tha sanoes snd the statute,
v Conclusion.

did inthe which
mmf&mm mdbqunﬂb pollution sases

mwmmmmmmmmmw

John P, Frank



