584

Rasponsas by Ruth Bader Ginsburg to Written Queations
by Senator Larry Pressler on Employer v. Union Rights
recaived July 26, 1993

In niarvimag: Diepiay bivision of Xidex Corp. v. NLRB, 924
F.2d 245 (D.C. cir. 1991), a unanimous panel (Judyes Henderson,
Wald and R.B. Ginsburg), in an opinion by Judge Hendarson, agraeed
to enforce an NLRB order in full in the face of cross—petitions
for review by the ewployer and the union. The opinion iz highly
fact-gpacific and turng on the panal’s statutorily-guided
daference to the Board’s decision.

The HIRS determined that the aemployer/e threat to tranafer
work from its union to its non-union facility {which would have
entailed laying off over twenty workers at the union plant)
contravened section 8(a){1) of the NLRA. That section declares
it an unfair labor practice for an employer "to interfere with,
restrain or coerce employess in the exerciss of the rights
guaranteed under {the NLRA to engage in concerted activity for
purpose of collective bargaining or other mutual aid or
protection).”

Evidence in the record indicated that prior to the
threatened transfer, a company manager had declared his intent to
develop & strategy to rid the company of the union. Following
the threat, emplioyaees, with scme amployer encouragewent,
giroulated a union decertification petition. The record
indicated that after circulation of the decertification peatition,
the company revarged its plan to mova work away from thae union
facility. Just ever a month later, the employer terminated
recognition of the union, and actually transferred in work from
ita othar, non-union plant.

Based on a full review of the record, the panel accepted the
Board’s finding that the employver’s threat was motivated by
antiunion animua. Given that adequately-supported finding, it
was Incumbent on the employer to demonstrate that it would have

lanned the work change even absent antiunion sentiment. Again,

e panel deferred to the NIRB’s finding that the employer had
not made the neaceasary showing, i.e., had not carried the proof
burden cast on it. Accordingly, the court enforced the Board’s
order regarding the 8{a){1) violation.

Your first question concerns my understanding of NLRB v.
Brown, 380 U.5. 278 (1965). In that cas&, the Suprems Court
indicated that tha WLRB need not inquire inte employer motivation
to support an unfair labor practica finding where the employer’s
conduct is inherently destructive of employees’ rights and is not
Justiried as serving signiricantly a Legitinate business end.

The Court’s opinion in NILRB v, Brie Reeistor Corp., 373 U.5. 221
(1963), ie illuetrative. There, the emplover offered twanty
years of superssniority to any striking wvorker who crossed the
pickeat lina and raturned tc work. Blatant conduot of that order
ia vinherxently diecrisinatory or destructive,™ Erde Resigtor, 1723
U.8, at 228, and cbviates the need for independent evidence of
antiunien animus.

But whera the conduct is not so blatant and is designed on
ite face to achieve itimate business énds, then, according to
Brown, the Board can find antiunion motivatien only when
irdependent evidance €0 demonstrates. In the Xidex casa, as
Judge Henderson’s opinion explained, the Board pointed to
indepandent evidence gufficient to support a finding that
antiuvnion aniwus wotivated the amployer’s threat to transfer work
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to its nonunion plant. In sum, after reviewing the record, we
were satisfied that the Board’s unfalr labor practice finding had
the requisite avidentiary support.

Your second guestion concerns the standard courts usa to
review decisions of tha NLRB. The NLRA diracts the court to
defor to NLRB findings of fact and sets out the standard for such
daterencs. Bection 10(e) providea that the *findingas of the
Board with ra=m to questions of fact if supported by
subgtantial evidence on the raccrd considered as a whole shall be
conclusive.® The word "substantial* vas added to section 10(a)
of the NLRA by the Taft-Hartley Aot of 1947. This standard for
raview of ageonoy fact-finding is consistent with the standard
generally applicable under the Adwinistrative Procedure Act.

In his opinion for the Court in 1951 in Gniversal camara
Corp. v. NLRB, 340 U.8. 474 (1951}, Justice Prankfurter discussed
the meaning of the word "substantial.® Quoting from earlier
Supreme Court decisions, Justice Frankfurter noted that
Ygubgtantial evidence is more than a mere scintilla. It means
such relevant evidence as a reasgnable mind might accept to
support a conclusion.® In the Xidex case, tha panal adhsered to
the statutory instruction and the long-held pracedent in this
area. The decision ig consistent with the views I expressed in
the Hearings that a court considering an agency’s decision should
respect that decision but not to the point of abdicating the
revieving court’s responsibility to canvase the record carefully.

You next ask about evidentiary standards and antiunion
animua. I note firat that the union bears no evidentiary
atandard in these cases because the General Counasel of the NLRB,
not the union, presents the cases on hahalf of workers. The
avidentiary standard NLRB‘s General Counsel nust maet to show
“antiunion animus® was set out by Justice White in his opinion
for a unanimous Supreme Court in 1983 in NLRD v. Transportation
Management Corp., 462 U.S. 393 {(1983). In that decision, Justice
White indicated that the General Counsel must porsuade the Board
that antiunion animvs has contributed to the amployer’s adverse
action. He notad that, consistent with the statutory requirement
in section 10(c) of the NLRA, the Board must rest its unfair
labor practica dstarmination on a "preponderance of the
tastimony."

If the General Counsel has demonstrated antiunion animus
motivating the employer’s action, the smployer may show, as an
affirmative defonse to the unfair labor charge, that the conduct
in question would have occurred in any event. Transpartation
Nanagement Corp., 462 U.S. at 395, Applyiny this rule in the
Xidex cave, it was incumbent on the smployer to show that the
plan t¢ transfer work, and lay off employess, would have occurred
rogardlees of the divergent unlon atatus of each facility. as

e Henderson’s opinion developed after carsfully reviewing the
record, we defexrred to the Board’s reasonable determination that
the enployer did not wmake the regquisite showing.



