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July 27, 1893

The Honorable Ruth Bader Ginsburg
United States Court of Appeals for
the District of Ceolumbia Circuit
333 Constitution Avenue, N.W.
washington, D.C. 20001

Dearx Judge Ginsburg:

Following your testimony before the Judiciary Committee from
July 20, 19%3, to July 23, 1993, I respectfully request that you

respond in writing to the attached additional questions that I

have submitted as well as those of Senators Thurmond, Kohl, and
Pressler. Your responses will be included in the hearing record

as part of your sworn testimony.

Please direct your responses to the attention of Cathy

Russell, Staff Director of the Committee. Your timely response

is appreciated. Should you have any questions, please contact
her at 224-5706.
Thank you for your assistance.

Sincgrely,
Joskph R. Baden, Jr.

Chdixman

Enclosures
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WRITTEN QUESTIONS FOR RUTH BADER GINSBURG
FROM JOSEPH R. BIDEN, JR.
July 27, 1993

1. At the hearings, you discussed the Chevron doctrine of
statutory interpretation. See Chevron USA v. NRDC, 467 U.S. 837
(1984). Following the Supreme Court‘’s decision, some courts have
applied the "Chevron rule” to require deference to the agency‘'s
reasconable policy view unless Congress has resolved the precise
matter at issue in a contrary way. Ready deference to the
administrative agency whenever a statute is ambiguous or silent
on a spacific point stands in tension with a court‘s duty to
reason from broad congressional statements of purpose to the
particular issue before the court.

How should Chevron be applied in 1ight of this tension?

What are the limits on this doctrine, and what soxt of

factors would you take into account in determining the

proper deference owed to agency interpretation?

2. In your written response to the Committee’s guestionnaire,
you stated that:

It is inappropriate, in my judgment, to seek from any
nominee for judicial office assurance on how that
individual would rule in a future case. That judgment
was shared by those involved in the process of
selecting me. No such. person discussed with me any
specific case, legal issue or gquestion in a manner that
could reasonably be interpreted as seeking any express
or implied assurances concerning my position on such
case, issue, or gquestion.’

During the six months prior to the announcement of my
nomination, I had no communication with any member of
the White House staff, the Justice Department, or the
Senate or its staff referring or relating to my views
on any case, issue or subject that could come before

the United States Supreme Court.

For the record, was any attempt made by anyone associated
with the Administration to obtain a commitment concerning,

or to determine, how you would decide any issue or case?
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UNITED STATES COURT OF APPEALS
DISTRICT OF COLUMBIA CIRCULY
WASHINGTON, DG ROOO!

RUTH BADER GINSBURG

Uit STATES SWMEWT J0aE

July 27, 1993

Ssnator Joseph R. Bidan

Senate Committes on the Judiciary
United States Senate

Washingten, D.C. 20510

Dear Banator Biden:

Enclosed, please rmd BY responges to the written questions
you forwarded to me toda

With appreciation for your intarest.

Sincerely,

ot foas Dol

Rauth Bader Ginsbury

Enclomsures
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Responses by Ruth Bader Ginaburg to Written Questions
by Senator Joseph R. Biden, Jr., received July 27, 1963

1. The doctrine of deference to agency constructions of
statutes applies when "C ess, through sxpress delegation or
the introduction of an interpretive gap in the statutory
gtructura, has delegated polioy-making authority to an
adninistrative agency.® Pauley v. Beihenergy Mines, Inc., 111 §.
ct. 2524, 2534 (1991). The first step in deviding whether
defarsnce is due, therefore, is to determine {f the statute
itmelf anawars the question, leaving no gap for the Aag to
£ill. This step requiras the courts to “employ(] traditional
tools of atatutory oconstruction.® chevron U.S8.A. Ine. v. NRDC,
Ino., 467 U.S. 837, 842 n.9 {1584}. The courts must examnine “the
language and structurs of tha Act as a whole® (Dole v. United
Steelworkers of America, 494 U.8. 26, 41 (1990)) and any other
pertinent evidsnce of the statute’s proper meaning, including its
legislative history (id. at 41-42} and “its object and polioy"
(id. at 35 (internal guotation marka omitted)).

In ghort, the task of statutory construotion for thae courts
is neither wechanical nor narrow. Statutery language that might
seen ambiguous in imolation, pressnting a "gap" for the agency to
£ill, can take on a clear neaning in the light of full judicial
consideration of congressional intent. Only if the reviewing
court concludes that mcre than one answer is consistant with the
congressional will expressed in the statute, having fully
considerad the ralevant materials, ie tha agenoy charged with
adninistaring the satatute cwed daferencas.

Even then, deference iz liwited, because the reviewing
court must determine whether the particular construction advanced
by the agency is a "reasonabla interpretation.® Chevron, 467
U.S. at 844. Lack of a single congrassionally determined meaning
does not give the agancy license to adopt any view it pleases.
The agency view must itself be consistent with statutory language
and congrossiona) pelicy. <Chavron, 467 U.8. at 84)-45; Pauley,
111 &, ct. 2534-35, Bayond that, the agency position must -~
whether treated as a matter of astatutory interpratation or as a
natter of administrative pollcymaking subject to normsal APA-
review standards -- be internally reasonable. It must reflact
reasoned decisiornmaking, judged in light of such factors as the
thoroughness of the agency’s oconsideration of aevidence and
policies, the need for expesrtise on the question, and the
congistenoy of the agency position with earlier views or the
presence of articulated reasons for changing such views. JId. 1In
this voempoot as in the inftiml task of etatutory construction,
the judicial role is anything but mechanical.

In the ond, the ocourts’ task is to ensure rational
adminigtration consistent with governing law, giving full weight
to authorivative guldancs from Congress. The *“tensions* you
describa are alvays present in detarmining where congressional
constraint laaves off and agency discretion begina, The Process
denaiis sonetinmes-dirficult judgment calls about when congress
has spoken with suffjoient clarity. Greater legisclative clarity,
of courss, raduces tha diffioulty of these judgmenta.

2. This is to confirm the response I gave to the
Committes’s gquestionnaire: No attempt was mads Dby anyone
associated with the Administration to obtain a commitment
g:::eminq, or to determine, how I would decida any issue or



