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The authors present the 1990 Gallup Organization Abomnion and
Moral Belicfs Survey from which they conclude that Americans are
woefully ignorant about the state of law on abortion. Basically.
U.S. Amencans know that a woman has a legal nght 10 an aboriion
because of the landmark decision Roe v. Wade. However. there is
great confusion as to when during a pregnancy a woman may ex-
ercise her legal right. Additionally. the authors look at such issues
as aboruon and free choice, the impact of abortion on women's
heaith and the relationship of the equality of women to Roe v. Wade.
In conclusion they find that “the abortion privacy doctrine has
spawned a great host of ills for women. without remedying any of
the real historical injustices against them. '’
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4 - Is Abortion the “First Right”
for Women?: Some
Consequences of Legal
Abortion

Paige Comstock Cunningham, J.D.,! and
Clarke D. Forsythe, J.D.?

1. Introduction

Freely available. legal abortion in the United States is of relatively recent vintage. Prior -
to 1960, abortion in virually all circumstances was a crime in every state.’ In the

'B.A.. Taylor University, 1977; 1.D.. Nothwestern Usiversity, 1982; formerly Assocuase Geasral Coumsel,
Amaricans Unised for Life, Chicago.

IB.A.. Allegheny College, 1980; J.D., Vaiparsiso University, 1983; Vice-President & Gessra) Counsel,
Americans United for Lifc, Chicago. The suthors are grasful 10 Edward Grant, Esq.; Amy T. Miller;
Wendy Stone: Laune Ramsey; Melodie Gage: Robert Destro, Esq.; Vicwor G. Rosesblom. Esq.;and Mary
Beth Krane-Derr for comments on eartier drafts: 0 Mark Wells, Eaq.. and Tim Murpby for exmusive
research assistance: to Mary Asa Rsardos for wowd procsssing snd messarch assistance; and w0 Jeamsae
0'Connor for graphics support.

3Colorado (in 1968) and New Mexico (in 1915} permited shorion otly Ry “*sefious nd parmanest bodily
injory.”* Marylaad (in 1867) permiced sbortion for the mother's ''safery.”’ Alsbame (ia 1951) end the
District of Columbia (in 1901) allowed sbortion when necemsary for the mother's “lifs or health.* By
judicial interpretation, Massachwsetts aliowsd sbortics for the mother's kife snd physical or meatal hesith.
Kudish v. Bowd of Registration on Madicias, 356 Mass. 98, $9=100. 248 N.E. 2d4. 264, 266 (1969 acd
cases cited therein. Linton, Enforvemens of Stare Aborvion Sutwtes Afer Roe: A Ssgte-by-Seate Analysis, 67
U. Dewoit L. Rev. 157 (1990); Witherspoon, Recramining Roc: Ninrieouth Contury Aborsion Siaksies and
the Fourseenth Amendment, 17 St Mary's Law Journal 29, 45-49 (1985).

The notion that legal sbortion was svailable before the 19th crotry and at common lvw hes bewe
expiodod by recent scholarship, . Keown, Aborrion, Docsors & the Law (1988); Dellapeana. The Hisori-
cal Case Apainst Abortion. No. 13 Contioaity 59 (1989); Dellapeana., The Hissory of Aborvion: Technelegy,
Morality & Law, 40 U, Piex. L. Rev. 359 (1979); Dellspsnna, Brisf of the American Acadesyy of Madical
Ethics a5 Amicus Cwrige, in Hops v. Perales, No. 2107390 (N.Y. Sup. Cu. App. Div. Jan. 1992).
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1960s. a movement that sought to abolish abortion laws had some success: By the time
of the Supreme Court's decision in Roe v. Wade® in 1973. 19 states had *“liberalized”
their abortion laws to various degrees.’ Numerous rhetorical arguments were raised in
justification of legalized abortion *'as a humane solution to a critical social problem.’$
Legalized abortion was needed for population control,” to promote maternal health.* to
reduce child abuse,’ to alleviate poverty'® and to eliminate unsafe *‘back-alley abor-
tions.” ! Many of these arguments were implicitly relied upon in the Supreme Court's
opinion in Roe v. Wade.'? in which the Court legalized abortion on demand through all
nine months of pregnancy.'? In iess than a decade, the status of abonion changed from
being a crime in all 50 states to being widely perceived as a ‘‘constitutional right,”" a
*‘fundamental freedom.’’ As Lawrence Lader wrote, **[T]he Count went far beyond any
of the 18 new state laws the movement had won since 1967, with only New York's law
approaching its scope. It climaxed a social revolution whose magnitude and speed were
probably vnequaled in United States history.” ™
Yet the public rhetoric has shified dramatically in the 20 years since Roe:

*410 U.S. 113 (1973).

*Linon. supra note 3; See generally, L. Lader, Aborrion II: Making the Revolwion (1973); F. Ginsburg,
Coniested Lives: The Abortion Debate in an American Community 35-37, 64=T1 (1989). However, shordy
before the Supreme Court's decision in Roe v. Wade, Michigan rejected a staie referendum by 2 61%
majority that would have introduced elective sbortion up to five months. 1. Noonan. A Privase Choice:
Abortion in America in the Sevenies 34 (1979); Deswro, Abortion and the Consnnution. 53 Cal. L. Rev.
1250, 1337-38 (1975). North Dakota rejected a similar referendum by a 77% magority. id.

‘L. Lader, supra note 5, w1 43. See generally. Tieae & Lewit, Abornon, 220 Sciendfic Amer. 21 (Jan,
1969); A. Neier, Only Judgment: The Limits of Litigation in Social Change 116 (1982); Cailahsn, An
Ethical Challenge w0 Prochowe Advocotes: Aborrion & the Piuralistic Proposnon, Cominonweal, Nov,
23, 1990, a1 68], 682-83.

7L. Lader, supra note 5. w1 14, 34 Hardin, Abortion ond Human Dignity, in A. Guumacher, ed.. The Case
Jor Legalized Abortion Now 83 (1967). For a more recent statement, s¢¢ *‘Populanon size can’t be over-
looked as an environmeatal danger,”” New York Times, October 31, 1988, at AIS.

*Cr the statemenmt of Mary Calderone. medical director of Planned Parenthood Federauon of America. in
1960: **. . . medically speakung. that 13, from the point of view of diseases of the various systems, cardiac,
geatounnary, and 3o on, it is hardly ever necessary today to consider the life of the mother as threatened
by a pregnancy.’’ Caiderone, llegal Abortion as o Public Health Problem. 50 Am. 1. Pub, Health 943
(July 1960). Ten years later, Christopher Tietze acimowledged: " Aboruon is much more widely spproved
as an emergency measure than as an elective method of birth regulation. ” Tieze & Lawit, Abortion, 220
Scientific Amer. 21, 23 (Jsn. 1969) (chart).

*L. Lader, supra ootz 5, at 23-24; Hardin, supra note 7, 2t 82. A more recent argument of this kind is made
in K. P. David, et al., Born Unwanied: Developmental Effects of Denied Abornon (1988).

""Hadin, supra oote 7, at 84-85. Cf. Beal v. Doe, 432 U1.5. 438, 463 (1977) (Blackmua, J., dissenting)
(**And so the cancer of poverty wiil continue o grow'’).

" Maginnis, Elecuve Abornon as a Woman's Righi, in A. Guttmacher. supre note 7, at 132. For & recent
version of this argument, see E. Messer & K. May, Back Rooms: An Oral History of the lliegal Abornon
Era (Torchstone paperback ed. 1989).

2410 U.S. 113, 116, 153 (197%) (*’In addition, populstion growth, poliution, poverty, and racial overtones
tend I complicate and not to simplify the problem.”").

Y 5ee infra pote 21, The phrase **abortion an demand™ appears firss comed by sbortion advocues, bt OPPOBEoS.
B. Nahanson, Aborring America 176=77 (Life Cycle Books paperback 1979); Gummacher, Abortion—
Yegerday, Today & Tomorrow. in A. Gaumachet, supra pote 7, at 13 (**Today. complete sbortion License
would do great violence © the beliefs and sentiments of most Amenicans. Therefore | doubt that the U.S.
is a5 yet ready to legalize abortion on demand, and | am therefore reiuctant 30 advocaee it in the face of al)
the bitter dissension such » proposal would cresse.”")

“L. Lader, supra note S, at jii. *
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The mos: striking ideological development has been the emergence into
leadership positions in the prochoice movement of some feminists who
have scanted many of the original arguments for abortion reform. They
have shified the emphasis almoss entirelv 10 @ woman’s right 10 an abor-
tion, whatever her reasons and whatever the consequences.'*

Today, the argument, almost exclusively, is that sbortion—for any reason, at any time
of pregnancy—is the *‘first right’” for women: that is, women's unlimited access to
abortion is essential for sexual eguality and is the nonnegotiable prerequisite for all other
social. economic or legal rights.'® As one abortion-rights activist has put it, **[w]e can
get all the rights in the world . . . and none of them means a doggone thing if we don't
own the fAesh we stand in . . ""Nevenhelus 2 sober assessment of this new justi-
fication for elective abortion suggests that it was not founded on a genuine consideration
of women and their needs or on an accurate understanding of elective abortion in prac-
tice.

The Supreme Court will have an opportunity 0 conform the legal reality more
closely te the philosophical and political reality of abortion’s tragic impact on women
and society by upholding all provisions of the law challenged in Plenned Parenthood v.
Casey.'® The Pennsylvania law sets forth minimal protections for women's physical and
psychological well-being. For example, it requires fully informed consent, with a 24

“Callahan, supra note 6. at 681, 68). Cf. A. Neier, Only Judpmens: The Limics of Liiparion in Social
Change 116 (1982).

WSee, ¢.5.. R. Peschesky, Aborrion and Woman's Choice $ (Rev. of. 1990) (**A woman's tight w0 decide on
abartion when ber health and ber sexual self-dessymination are at stake is “nearly allied w0 her rigit to
be' **); Wantleton, Reproductive Righis Are Fundamenal Rights, The Humanist, Jan/Feb. 1991, t 21, 22
(**Without reproductive sutononry. our other rights are meaningless’'); Paul & Schasp, Aborrion and the
Law in 1980, 25 N.Y.L. School L. Rev. 497, 498 (1980) {*‘without which other legal rights Bave Hitle
significance™). Ser generclly, B. Harrison, Our Right 10 Chooze (1983).

Lawrence Lader said much the same thing in 1973. L. Lader, supra note 5, at 18, But the message
was not 3o single-minded. Indeed, Lader cisims that *‘Friedan, one of the most impressive militants of ber
time, avoided the abortion issue at Brst"" and that, early on. he urped on ber (implicitly 0 no avail) the
proposition that **a}l feminist demands hinged on contraception and sbotion and & woman's control over
her own body and procrestion.” Id. at 36.

" Quoted in K. Luker, Aborrion & the Politics of Mocherhood 97 (U. Ca). Press peperback 1985).

Those who view sbonion as the **firs: sight'* are geoerally the same sdvocaies of abortice rights who
refuse 10 debete the morlity of abordos because it is **off-limits* (DeParle, Beyond the Legal Right: Why
Liberais and Feminists Don't Like wo Talk abows the Morality of Aborsion, Washington Monthly 28 (Apxil
1989). Even some modern abortion-rights supporters recognise the imcoagruity bere.

I, for some people. to kave choloe is itelf the beginning snd end of morality, for most
poople it is jus the begining. Tt does not end undii & swpponable, jumtifiable choice has
been made, one that czn be judged right or wrong by the individual berself based on some
reasonably serious. oot petendy self-imteressed way of thinking sbowt sthics. That stan-
dard—cental 10 every major ethical sysiem and tradition—applies 10 the moral life gener-
ally, whether it bt a maner of sbortion or any other grave outer. An unwillingoess t0 .
come 0 grips with that standard sot only puts the prochoics movement in jeopardy a5 &
potitice) force. k has & still more deleserions effect: it is 2 bagic threat 0 moral bomsty and
integricy. The cost of falling 10 take seriously the persosal mocal issucs is w0 cowt seif-
deception, and 16 be draws 0 employ srguments of sxpediency and evasica. - .

Callshan, supea note &, at 682.
%947 F.2d 682 {3rd Cir. 1991), cerr. granted. 112 S. Cr. 931-932 (1992).



47

1S ABORTION THE “FIRST RIGHT"* FOR WOMEN? 103

hour waiting period to digest the information. and abortion statistical reporting. As
discussed below, in the profitable abortion marketplace, women are ofien deceived or
coerced into undergoing abortions they do not want. With an opportunity o evaluate
meaningful alternatives to abortions or to consult with a parent (in the case of a minor),
many unnecessary, unwanted abortions may be avoided.

I. Do Women Consider Abortion the “First Right''?

A. Current Public Opinion

People who claim 10 speak for women and their fundamental reliance on completely
accessible abortion dominate the airwaves, the press and academic journails. Yet opinion
polls taken in recent years do not substantiate the alleged importance of abortion rights
10 the majority of American women. For example, a New Yk Times poll of July 1989
indicated that most women were concerncd more about job discrimination, child care
and balancing work and family than about abortion. ¥ These opinion poils did not deeply
probe underlying attitudes about abortion and other social issues.

In 1990, the Gallup Organization conducted the largest and most comprehensive
survey of U.S. amimdes on abortion to date, the Abortion and Moral Beliefs Survey.®
One of the most striking conclusions from the survey is that Americans are woefully
ignorant about the state of U.S. law on abortion. Roe v. Wade legalized abortion throughout
pregnancy for any or no reason.?! Nipe out of ten Americans simply do not know the
extent to which abortion is legally available.

" Dionne, Seruggle for Work and Family Fucling Women's Movemens, New York Times. Avg. 22, 1989, at
AlB. See infra note 28 and accompanying text.

”AhunoumdMonlBeiufs Survey (May 1990) [bereinafier Survey]. In this survey, the Gallup Organization
conducted " gerviews with 2.174 sdults and ssked 200 questions cooceming abortion and related areas of
moral belief and public policy, requiting 3 45-prinute personal interview. Gallup conducted the sarvey
nterviews and tabulaed the survey findings. Quesuon design and development was cooducted by 8 weam
of social scientists, including James Davisos Hunter, Ph.D.. of the University of Virginia. Carl Bowman,
Ph.D., of Bridgewater College in Virginia, and Robent Wuthnow. Ph.D., of Princeton University. Jumes
Rogers. Ph.D.. of Wheston College. Wheaton, Dlincis and a Senior Research Associase a1 Northwessern
University School of Medicine, analyzed and inscrpreted the data. The margin of error does not excoed
+/= 3% for questons asked of the enare sampie. For questions asked of » subsample. the margin of eror
may be greater. This survey was commissioned by Americans United for Life and is on file with the
authors.

HThe Supreme Court in Roe v. Wade held that the states could not prohibit any abortions prior w visbilicy,
Afer viability, the Court said, the suies may prohibit abortion, ““except where 1t is necessary, in sppro-
peiate medical judgment, for the preservation of the life or health of the mother.** Roe, 410 U.S. at 165,
But the Court then expanded the exception for **health of the mother' in a8 way to make it impossible for
states o prohibit sbortions. The Court beld that Roe v. Wade and Doe v, Bolton **are w0 be read wngether,”
id. at 165, and the Court defined “‘health” in Doe as *“all facsors—physical, emotional, psychological,
familial and the woman's age—relevant 10 the well-being of the patient. All these factors mey felae w0
bealth.” Doe v. Boltoa, 410 U.S. 179, 192 (1973). Both the Supreme Court and the lower federal courts
have applied *‘health™ in the third trimester in a very troad manner. Thovnburgh v. American College of
Obmerricians and Gynecologists, 476 U.S. 747 (1986); Colseti v. Frankiin, 439 U.S. 379, 400 (1979)
{**‘women’s life and health™ requires that “*all factors relevant o the weifare of the woman may be taken
into accoant by the physician in making his decision” afeer visbilityy; American College of Obstriciens
and Gynecologists v. Thomburgh. 737 F.2d 283, 299 (3d Cir. [984), aff"d. 476 U.S. 747 (1986); Schule
v. Douglas, 567 F.Supp. 522 (D.Neb. 1981); Margaret S. v. Edwards, 488 F.Supp. 1515-196 (D.La. 1980).

Commentators, likewise, mmwumm ‘health™ exceprion t be very broad.
Wood & Hawkins, mnqmqmmdhﬂmamq&euwvmrm
45 Mo. L. Rev. 394 (1980); Ely, The Woges of Crying Wolf: A Comment on Roe v. Wade, 82 Yale L1,



48

104 ABORTION, MEDICINE. AND THE LAW

Survey respondents were asked whether they were *“*very familiar,"" **fairly famii-
iar,”” “‘not too familiar™” or *‘not at all familiar™’ with *‘the 1973 Supreme Cournt deci-
sion on abortion known a3 Roe v, Wade.” Only one in four of those who said that they
were “‘very familiar’” with Roe v. Wade could accurately state its outcome. Forty-two
percent of the sample who stated that they were “*very familiar,” *‘fairly familiar’’ or
**not too familiar™* thought Roe legalized elective abortion only in the first three months.
Among women who claimed at least some familiarity with Roe, 24% thought Roe meant
thar **abortions are legal only during the first three months, and only when a mother's
life or health is threatened™; 39% thought Roe meant that *‘abortions are legai during
the first three months, regardless of 2 woman's reasons for wanting one.”” Only 18% of
this subsample correctly indicated that Roe meant that *‘sbortions are legal for the dura-
tion of pregnancy, regardless of a woman's reason for wanting one.”*

This ignorance applies as well 1o the Supreme Court’s July 1989 decision in Web-
ster v. Reproductive Health Services. Although the Abortion and Moral Beliefs Survey
was conducted 10 months after the decision, during which time there was extsnsive
media coverage, 8 out of 10 respondents stated that they were **not at all familiar® with
the decision. Respondents were asked whether they thought they were **very familiar,”
*fairly familiar’* or “‘not a1 all familiar” with *‘the 1939 Supreme Court decision on
abortion in the Webster case.”” Among women, 81% conceded that they were “‘not at
all familiar’* with Websrer. Among women who staied that they were “‘very familiar™
or “fairly familiar’’ with the decision, 23% thought that “‘the legal outcome of the
Webster decision'* was **best described™ 2s **abortions are permitted only during the
first three months and only whes a mother's life or health is threatened’; 10% thought
that “‘abortions are now legal during the first three months, regardless of a woman's
reason for wanting one’’; and another 51% chought that *‘abortions that are legal in one
siate may be illegal in another.” Only 5% knew that Webster means “‘abortions are
kgdt;grmedmﬁmofﬁ»pmumyupﬂmofawom‘smformnﬁng
m'.!

920, 921 n.19 (1973); Editorial, Abortion: The High Court Kas Ruled. 5 Fam. Plan. Perspect. i (Winter
1973) (*"Even New Yerk's law sppears to be overbroad in proscribing all abortions after 24 weeks exeept
to preserve the woman's life. since the Court has held that an exception must alo be made for pressrvation
of the woman's bealth (imerpresed very broadly)™).

492 U.S. 490 (1989).

Bln Webster, the Supreme Court &id oot explicitdy overrule Roe v. Wade: nor did the Count upbold sy
prohibition oo sbortion for any reaton &t any time of pregnancy. Rather, the Supreme Court upbeld the
constitwtionality of several provisions of 3 Missouri abortios stanue, including s preamble, nutwﬁd
visbility at or afer 20-weeks pestation snd probibitions o public funding for aboction.

The ACLU, in » brief filed before the Niath Cireuit Court of Appeals. has characierized Webmer a3
follows:

1o Webster, the Court found congtingtions) provisions of s Missouri stanne that, gnlike tiose
enjoined bere, dealt with the wse of public resources for sbortions and fequired certio wets
0 determine visbility. The Court dessrmined oaly that *‘acae of the chalisnged provisicns
of the Missouri Act propesty before {it) conflict with the Constimtion.” 109 5. Cv. a1 3053.
‘The Webster plurslity madified Roe only *‘to the exmnt” raquired 0 wphold the Missouri
sunne. 109 S, Cu &t 3058. Alboogh Justice O'Coumor, the critical &fih vose, mentions
with spproval ber dissesting opimion in Alron, she uses the standands of Koe, oad the -
mmjority opinions in Alrow and Thornburgh, 1o measore the constinsionality of the viability
. beting roquirement and sussins the Missouri law wnder ther sest. Webser, 109 5. Q. &1
3060=64 (O'Coancr, J., concurring). Justice O'Connor agresd with the Chief Justics that
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The survey demonstrates that. after 19 vears of iegalized abortion nationwide, the
American public still does not understand Roe and its policy of abortion on demand
throughout pregnancy. If they did, they might not select the **prochoice’" label so read-
ily.?* In fact, the majority of Americans disapprove of the majority of aborions. ™ Ap-
proximately 25% of the sample disapproved of abortion in almost all circumstances
except to save the life of the mother (the *"consistently disapproves’ group). Another
26% disapproved of abortion when it is used for “birth control™ or **sex selection”™
(the *‘seldom disapprove’” group). The largest group, which makes up nearly 50% of
the sample, disapproved of aborion except for certain ‘*hard cases’ —including danger
to the life or physical health of the mother, rape, incest or serious fetal deformity (the
*‘often disapprove’ group). Yet, these cases represent no more than 5 percent of the
1.6 million abortions performed each year.?*

The survey also showed that Americans have strong opinions about the nawre of
the unbormn. Seventy-seven percent of the respondents believed that abortion is either
“‘an act of murder as bad as killing a bom human being”™” (37%), **an act of murder but
not as bad as killing a born human being™* (12%) or *‘the taking of human life’” (28%).
Only 16% believed that abortion is merely a surgical procedure or the removal of tissue.
Fully 50% of the respondents believed that, from the moment of the child’s conception,
the unbormn child’s right to be bom supersedes the woman's “‘right to choose.”” Only
23% believed that *“the child’s right to be born’* does not outweigh **the woman's right
to choose*” until viability (16%) or birth (7%). ’

Contrary to conventional wisdom, the survey demonstrated that there is no *‘gender
gap’’ on abortion, or at Jeast not the one commonly assumed.’ More women than men

there was ‘00 nDecestity to accept the Siie's invitation 10 reexamine the constitutional
validity of Roe v. Wade.”" 1d. a1 3060 (O'Connoc, J., conrring). Thus, Justice Blackmun
observed in his dissent. **the Count extricazes itr:1f from /W bserj without making a single,
even incremental change in the law of sborticn. ™ 109 S. Cr. at 3067. And Justice Scalia
severely chastises the Court for failing to take that step. /d. at 3064 (Scalia. )., concumng).

Bref of Appellees i Guam Society of Obstetncians and Gyvnecologists v. Ada, No. 90-16706 (9th Cir.),
a22-23
The “legal outcome™ of Websrer. therefore. i that i leaves Roe undiluied [n the afiermath of Webrer,
aboruons are still legal throughou pregnancy virually for any reason i almost all states. The jurispruden-
ual door has been opened. however. for potenually greater state regulation of aboruon. The **practcal
outcome " is that abortion 13 perceived as Jess available and that abortion rights are i jeopardy.
¥ Thurty-three p of the respond ieaufy themselves as “moderately prochoice’" or **swoagly pro-
¥ Answers 10 29 quesuons in the survey were submuned to a staustical procedure knows as **cluster amalysis. ™
The purpose of this analysis was o find groups of individusls who generally hold the same panerns of
beliefs regarding abortion. The cluster analysis tests for the consistency of response through a range of
questions and plots the amiudes of the survey respondents accordingly. As a result of this analysis, three
clusters of public belief emerged:

+  those who ““comsisiercly disapprove™ of abortion (25%)
* those who ‘‘ofien disapprove'’ of abortion (49%)
*  those who *‘seldom disapprove™ of sbxamion (26%)

*See infra note 174-76 and accompanying text.
”MMMMMmequanwhﬁu-
2 whole and not any subgroup of the total population. However, although s subgroup snalysis may be
suggestive of the views held by that perticular® segment of the population (women) and is valuable for
parpotes of guiding future research. it should oot be porrayed as conclusive evidence of the views of the
» in the g I N

ey

Lot 4
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Cluster Analysis Identifying American
Opinion on Abortion

25 Lonsistently
Discipprove

494 Often Disapprove:

Those who disapprove of
abortion except for certom
“herd cas (hferbiesfth of
the mother, rape, inoest,
senionts fetal deformiety)

4

Sowce Lic-ctat: or Ee ttiio e May 1990, The Gafup OMSNZEtON CONCIE Burvrws with 2,174 aouls and
WOURINE #. % §I. DT iDL Aencans Uneied for ke MR OF 0t 8 NOT QRIS TN £ ) paveent.

(53% 1o 4671 beliered that ““the unbom child's right 10 be bom™ outweighs the “‘woman's
right 1o choose whether she wants 1o have the child ar the momenr of conception.”’
Sixty-two percent of the women (49% of men) stated that *‘the fertilized egg inside a
mother's womb first becomes a person at the moment of conception,” compared to 15%
of women 1 i8% of men) who said **when the mother first feels movement," 13% of
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women (14% of men) who said *““when the baby could survive on its own™ and 5% of
women (10% of men) who said at the “*moment of birth.”” When women were asked,
“‘[Whhich of these statements best describes vour feelings about abortion,” 42% (com-
pared to 32% of men) responded that *‘abortion is just as bad as killing a person who
has already been bom; it is murder.” In general, women in this sample were more
protective of unborn human life than were men.

Abortion is often portrayed as an issue that pits most women (assumed to be abor-
tion supporters) against most men (assumed to be abortion opponents). This portrayal
fails 10 explain why more men than women favor abortion rights in public opinion
surveys. It may be that men perceive greater benefits from freely available, relatively
cheap abortion. Why else is the Playboy Foundation such a strong supporter of abortion
nghts—securing the exercise of the Playboy ethic with no fault, no mess for men?%®
*It is difficult 1o be loving and caring. It is challenging, demanding, exhausting, and
expensive to provide the care and support needed by women in distress. It is much
easier, quicker, and cheaper to send a woman o an abortionist.”” > A recent article in
Esquire about men and abortion reveals that in many cases the male partner suggested
the abortion first.>

Not only are women less supportive of abortion than men are, public opinion sur-
veys and studies consistently show that many other issues—whether personal or pub-
lic—are more important 1o women than abortion.* Although women expressed concern
about the abortion issue, they were more concermned about other issues nearly a year
afier the Webster decision. The Aborion and Moral Beliefs Survey revealed that, al-
though 52% of the womnen were *‘very concerned’’ and 29% were *‘concerned’” about
abortion, a higher percentage were ‘‘very concemed’’ about other public issues: child
abuse (85.8%), drug abuse (84.8%), AIDS {68.5%). environmental pollution (61.6%)
and homelessness (58.2%).3 In ranking abortion among personal issues, women are
more concerned about equal pay (94%), day care (90%), rape (88%), maternity leave
(84%) and job discrimination (82%) than they are about abortion (74%).3 These levels
of concern were expressed afier the Websier decision when *‘abormtion righis™ were
considered to be in jeopardy. The rankings are consistent with a poll taken just days
before Webster when women were asked what should be the most important goal for

FOnber surveys indicate that more women than meét suppernt criminal penalties for women who injure their
unborn child in uterc through drug use. Cumiden, Holding Mom Accountable. 76 ABA Journal 50, 51
(March 1990) (""A survey of |5 southern siates by the Asants Consanction found tha 71 percem of the
1.500 people polied favored criminal penaltics for pregoant women whose illegal drug use injures their
babies. Another 45 percent favored prowecuting women whose wse of alcobol and cigarettes during pregoamcy
barms their offspring. Surpnsingly. the survey found that more women than men were in favor of cri-
minaliring ‘fetal abuse.® *°)}.

BC. MacKinnon. Feminism Unmodified: Discourses on Life and Law 99 (1987); MacKinnon, Roe v. Wade:
A Study in Male Ideology, in J. Garfield & P. Heuncsey, eds., Abortion: Moral and Legel Perspectives
51 (1984).

®Senith, Abornion as a Femininn Concern, in J. Hensley, ed., The Zero Peopie 79 (1983).

#Baker, Men on Aborrion, Esquire 114 (March 1990). See also, Goodman, Men and Aborrion, Glamour 78
{July 1989).

BSee, e.g., A. Hochschild, The Second Shifi: Working Parents and the Revolurion ar Home (1989); Wallis,
Onmward, Women! Tizoe 30 (Dex, 4, t959).

B Survey, supra note 20.

M Wallis, supro nowe 32, at 82 (poll takes Oct. 23-25, 1989).
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A Comparison of Male and Female
Atti on Abortion

Question 124. Which of these statements best describes your
feelings about abortion?

B
-mlu
1. Abortion i just as bad as kiling a person who has already been bom; it is murder.
[ £1.9% !

2. Abortion is murder, but it is not as bad as kiling someone who has aiready been bom.

[ais]

1247,

s
3. Aborton is not murder, but it does involve the taking of human ie.

3.9%

4. Abortion 15 not murder, it is 8 surgical procedure for removing human tissue,

Sowen Am-ulunllﬁtnw. Moy 1990, The Gallup Orgenization congucan inimrvivws with 2,174 athits snd
aiuimed it Study . Mingin of emver i s gresir thim 2 3.8 pereent.
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women's organizations. Aborion ranked last (2%) behind job equality (27%). equal
rights (14%) and child care (5%).%

B. Women’'s Values and Self-Understanding

Despite the opinion of American women as revealed in polls, the organized women's
movement has come to stand predominantly for abortion advocacy. There is an obvious
discrepancy between the political agenda of the womnen’s movement—and its philosoph-
ical underpinnings in academic feminism-—and the needs of the majority of mainsoeam
American women. There arc several reasons why this may be the case. First, as the
Abortion and Moral Beliefs Survey reveals, the women's movement is out of touch with
the fact that for a majority of women access to abortion is a low priority. It is also out
of touch with the feelings of the majority of women who consider abortion to be murder
or killing. Finally, the claim that abortion is a sine qua non negates women's Own
understanding of themselves. One feminist legal scholar has characterized women as
valuing intimacy, nurnirance, community, responsibility and care. > Another observer—
an approving male—Ilauded four virtues of feminist thought, virtues that he perceived
abortion as violating: ponviolence, ecological harmony (the *“deep connection betweet
our bodies and the earth’”), community (inclusivity) and egalitarian power-sharing {co-
operation as a replacement for competition).”” These ‘‘feminine™* values contrast with
allegedly **masculine’ values.

Women respond 1o their natural state of inequality by developing a mo-
rality of nurturance that is responsible for the well-being of the depen-
dent, and an ethic of care that responds to the greater needs of the weak.
Men respond 1o the nawral siate of eguality with an ethic of autonomy
and rights.*®

Yet much of the rhetoric of and philosophical suppor for the abortion-rights movement
is couched in “*masculine’’ terms of autonomy (““it's my body'") and rights (**not the
church, not the state, women must decide their fate’").

No matter what explanation is preferred, abortion advocacy fails both the political
and philosophical analysis. Politically, the women's movement has abandoned the very
people it ¢laims 1o serve. Philosophically, the abortion ethic contradicts the essence of
women by seeking to destroy, rather than protect and purture, the one with whom the
pregnant woman is so intimately connected. Abortion advocacy ignores, or at least
buries, the intuitive knowledge of women throughout the centuries. Long before the
emergence of rabbit tests or ultrasound, women (and therefore society) have intuitively
knows the obvious: The entity conceived through intercourse is a child, their child.”

BDhvoune, supra note 19, at Al. Concern about sbartion tied wath balancing work and family (2%); the “ail
other problems” category was 18%.

M Wen, Jurispruderce and Gender, 56 U. Chi. L. Rev. i, 28 (1988).

YLiiat, The Internal Threar to Feminism, New Oxford Rev. 4 (Oct 1990).

‘anmx.un.mwmmumb.mm,Wmm
defends the right 10 sbon &3 necessary W defend against the “*danger” of “‘invasion of the body by the
fetst and the intrusion inio the mother's exisence following childbinh. " /4. a 70.

PSec, c.g.. Flodin, Why | Don’t March, Newsweek, Feb. 12, 1990. a1 8 (* ‘[ was preguant, [ caried two
unborn children and | chose, for completely selfish reasons, w deny them life so that § coald betwer ury
own™). 1n 1960, ummwwww«mwm

“abortion is the taking of & life . . .** Calderose, supra aote 8, a1 951.
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A recent, frank revelation on this score is that of California psychologist, Susan
Nathanson, in her 1989 book, Sew Crisis.*® Nathanson's account of her abortion, at
four weeks® gestation, an abortion that occurred after she had previously given birth o
three children, is unique for her candid. strongly stated certainty sbout the humanity of
her fourth, unbom child from conception.*' **My wish to have this unbom. though very
alive, fourth child is so strong it is palpable.””*® In contrast, she writes, the baby **doesn’t
have much reality’* for her husband.*® Her experience is not unique. Women sppear 10
identify and connect with the fetus as a child—their child——more than men do.** Na-
thanson cites an account of a friend who. upon revealing her own abortion of years ago,
said she felt as though she had commited *‘murder.”*** Years later Nathanson continues
to have these feelings: **. . . in ending the life of my child, I also annihilated a part of
myself . . ."™* Nathanson does not retreat from her conclusion. Rather, armed with
this belief, she argues that abortion is a version of infanticide; women and society now
must accept an ethic that aliows (and perhaps encourages) women to both conceive and
kill their children according to their individua! and family needs.*’ Her goal is to help
women reconcile and embrace their power as both life-givers and **murderers.””* Pro-
choice feminist periodicals ignoned Nathanson's book, perhaps because she recognizes
abortion as murder.*’

Nathanson’s conclusions pinpoint the basis of the profound conflict over abortion
among women. Aborion advocacy illustrates the different views of self that women
hold, as Faye Ginsburg recognized in Conzested Lives, a study of women in the pro-
choice and pro-life movements.™® The essential difference in the two concepts of self

5. Nathanson, Sou Crisis: One Woman's Journey Through Abortion to Renewal (Signet paperback ed.
1990).

/4. at 2 (**Once 2 new life hay been conceived. there is no uming back: an unalterabie evert—physical and
prychological-—has occwrred’'); id. at 26 (“but we are noc talking about the choice of whe: e %0 coaceive
2 child: this child is a reality, aking thape already decp within my body''); id. st 27 (**This founth child
existy, it's here, it's a reality. It's the faze of this child tha we bave w0 decide.™).

d w29,

“1d, at 40.

“Cf. Goodman, supra pote 31, at 210 (**For me, that ferus wasn't a child yet. For her, it was.™).

“S. Nathanson, supra aote 40, &t 203-204 (*'Liz™).

“Id. u 194,

4'See id, a1 218 ('] wish now that my fourth child could have been sacrificed with my love and tears, eves
with my own hands, in the circle of s family or a comnunity of women . . . and not as it was, in & cold
and loaely hospital room with instrwments of seel.”'); id. at 217 ('] meditae again wpos what a differess
world it would be if we could each become sware of and take rsponsibility for our capacicy so aonihilste
others!"); id. at 209 (“Women bave 1 develop themseives psychologically so that they can aceepe the
consciouspess of baving the power and capacity to choose t0 end a life that is also part of their very own
being™); id. at 205 (**Someday 1 hope our culooe will evoive a new attimde, one that will snable women
%0 bear the responsibility for choosing life or desth for our offspring in » differeat way than is possible
now.").

d. st 204—2086. **Women bave to develop themaetves psychologically so that they can accepx the conscious-
s of having the powsr and capacicy 30 chooee o cid a life thae is aho pan of their very ows bring.**
id. st 209.

“The Reader's Guide so Peviodical Liseraswe reveals cnly oo curscry review of Soud Critis—35 Bookiist
1493 (May 1, 1989). Ia sddition, » manus) review of many issues of Glamowr, Ms. Ladies Home Jowrnal,
Mademoiselle, McCall's, Mother Jones, Werking Womme, - Savvy Woman, ‘Vogee Sxas up 8o review of
the book since publication.

®F. Ginsburg, Conzersed Lives: The Aborrion Debate in an American Compumizy (1949). See also 3. Hew.
lett. A Leseser Life: The Myh of Women's Liberation in Americs 323-337 (1986); Callahan, supra souc 6
at 684; Bayles, Fominism and Abortion, Atantic Mowthly 79 (Apvil 1990); of. Quaries, Lemer 00 the Edisor,
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among women is between those who consider child-bearing to be essential to the defi-
nition of womanhood and those who see it as a merk of inequality with men that must
be neutralized.®' As moral philosopher Janet Smith has written:

[B]ehind women's demands for unlimited access to abortion lies a profound
displeasure with the way in which a woman's body works and hence a
rejection of the value of being @ woman. Whereas one might hope that
the women's movement would be based on the assertion that it is great
to be a woman and that women would endeavor to promote the powers
and qualities which are theirs, the popularity of abortion indicates quite
the opposite. Abortion is a denigration of women, a denial of one of the
defining features of being a woman—her ability to bear children. Now
some may demy that this is a defining characteristic of women. But is
there any more certain criterion? A woman is @ woman because she can
bear children . . .

Child-bearing is basic to them. We might expect tha: deliberate and
violent denial of such a potenrial may be devastating. Some women argue
that the fetus (be it a human being or not} is a part of their bodies and
that they may do with it what they will. In one sense—a very differemt
sense—the argument is true. Pregnancy and childbearing are perfectly
normal conditions for women, and hence a part of her physical and psy-
chological make-up. To have an abortion is io destray part of one’s self.
It is normal for a woman 1o carry the children she conceives 1o term. To
remove thar child forcibly interrupts and harms the healthy functioning
of her body. To put it bluntly, an abortion amounts o0 a mutilation of the
woman's body and to a denial of her nature.3?

Implicit in the position of those feminists who favor abortion rights is the view that
men'’s inability to conceive is somehow superior 10 women’s unique ability to bear
children: women must be able *'to have sex on & man's tefms, not ob a woman's."*>? It
is this philosophical difference about the nature of unbomn human life and pregnancy
more than any other, that distinguishes women's positions on abortion in America and
explains why, for many women, elective sbortion can never be considered a basic right.

Pro-life women question whether the assertion of **choice™ and “‘rights*’ in rela-
tion o sborting an unborn child can be reconciled with nurturance and other values
cherished by feminists. Ginsburg writes that **[i}n opposition to the market relations of
capitalism, :mnnce stands for noncontingent and self-sacrificing support and
love . . .

One of the central notions in the modern American construct of The Fam-
ily is that of nurturance . . . a relationship that entails affection and

Ms. Magarine, 19-20 (Jan./Feb. 1989) with Harowon, Lener to the Editor, Ms. Magazine 20 (jan/Feb.
1989).

#Maggic Gallagher observed that some women consider » child & be **s crucial ife goalr s primary form of
seli-identiication. ™ M. Gallsgher, Enemies of Eros 68 (1989).

R Smith, spra note 30, 11 81, 84,

D4 w86,

*F. Ginsburg. supro note 50, u 18,
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love, that is based on cooperation as opposed to competition, that is
enduring rather than temporary, that is noncontingent rather thar con-
tingent upon performance, and thai is governed by feeling and morality
instead of law and contract.>®

Abortion, a self-centered act, contradicts the very notion of nurturance as **self-sacrific-
ing support and love.”* Aborion as a prerequisite for equality with men contradicts
the value of cooperation. Abortion as a protection against the **invasion®” of the unborn
child contradicts connectedness with, and care for, that child. Ginsburg perceptively
noted that, “‘[p)ro-life advocates critique a cultural and social system that assigns nur-
wrance to women yet degrades it as a vocation.” ¥’

Commitment to the family and its associsted values of nurturance, love, coopera-
tion, and permanence is not limited to identifiable pro-life advocates, One woman at-
torney who had a **high-powered job as a commercial litigator’” surprised herself when
she gave up pan-time day care for ber infant son in order to be home with him full
time. She observed:

It is easy 10 talk about combining kids and careers until you really do the
mixing. The problem is not, as many of the young feminisis I meet at the
law school apparenily believe, that some repressive male chauvinisis are
bent on keeping women in the home, and trying 10 recreate a stupid,
sexist way of having a family. The problem is that women care 100 much
about their children 10 abandon them to someone else . . .

Women naturally love their children and want 10 spend time with
them. To say otherwise, 1o try o fis ourselves into a new model, is itself
a terrible oppression of women—an oppression often by the very people
who call themselves feminists.

Only recently is the feminist movement waking up to this woman’s concerns. Columnist
Susanne Fields commented, *‘Almost every poll tells us that mothers of young chiidren
would like 1o spend more time at home with them. Liberal feminists, who have until
now stressed individual rights of women over the collective needs of the family, are
getting that message.”* 3 The continuing demand for elective abortion starkly contrasts
with this reawakening to family needs. And this reawakening may further erode support
for abortion rights.

No individual or group can tolerate forever a basic inconsistency with its human
nature, whether this contradiction is imposed by government, religion or academia
Most women affirm their identity as life-giver, child-besrer, nururer and cooperator and
their connectedness with the vulnerable. A claim of the power and right to wield the
imife of abortion, whether at her own bands or the physician's, violates the core of
woman’s values and being. Last but not Jeast, it also stands starkly outside the ‘main-
stream of historical feminist thought.

BF. Ginsburg, npra vote 30, &t 254 n.19.

14 o 18,

Yid st 18.

*Pressce, Mom, a sound concept. Chicago Tetbane, Nov, 20, 1989, sec. 1, p. 19, eol. 2.
PFieids. Even feminisis now boost the fomily, Chicago Sun-Times, Msy 7, 1991, 4 3.
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C. The Early Feminist Views on Abortion

Coniemporary women's strong convictions against abortion were shared by the
early American feminists in the 19th century, who “*celebrated motherhood itseif as a
uniquely female power and strength that deserved genuine reverence.” " Indeed, *‘the
founding mothers of the women's movement staunchly opposed sbortion, even to the
point of supporting the late nineteenth cenwury legislative campaign against it."*¢!

Early feminist opposition to abortion has been dismissed as nothing more than an
insufficient philosophical divorce from 19th century patriarchal society.® But this is a
superficial reading. The 19th century leaders of the women’s movement did not view
legalized abortion as a solution to the oppression and disenfranchisement of women.
They understood that abortion occurred because of that inequality. They understood that
abortion is something done to women, by men. for men. Early feminists were uniformily
opposed to tbortion——inciuding Susan B. Anthony. Elizabeth Cady Stanton. Matilda
Gage, Victoria Woodhull, Sarah F. Norton and Mattie H. Brinkerhoff. They commonly
called it “‘ante-natal child murder,”** *‘child murder* and “‘infanticide.”*! They
believed that **[l}ife must be present from the very moment of conception.*

The early feminists condemned not only the practice of abortion. They were equally
concerned about its causes: ignorance about sexuality and reproduction, the view of
pregnancy as a pathological condition, the double siandard that promoted male irrespon-
sibility, social pressures against illegitimacy and lack of economic support to single
mothers.” Susan B. Anthony's and Elizabeth Cady Stanton's journal, The Revolution,
often contained anticles or editorials denouncing abortion’s causes and tragic effects.
Manic Brinkerhoff wrote:

[Als law and custom give to the husband the absolute control of the
wife’s person, she is forced to not on: - violate physical law, but to out-
rage the holiest instincts of her being . . .

When a man steals to satisfy hunger, we may safely conclude that there
is something wrong with societv—so when @ woman destrovs the life of
her unborn child. it is an evidence that either by education or circum-
stances she has been greatly wronged

Dr. Charlone Lozier, a New York physician, in 1869 reported to the authorities a
man who brought & young woman to her for an abortion. She then extended other

“M. Desr, “‘Man's Inhumanity 1o Woman, Makes Countless Infants Die*': The Early Feminist Case Against
Aborrion i (1991) (privately published); on file with the ssthors.

# Derr, supra note 60, ot i.

SR, Peichesky. Abortion & Women's Choice 44—45 (Rev. ed. 1990); J. Mohr. Abortion in America: The
Origing & Evolution of National Policy 112-113 (1978).

“Woodhull & Claflin's Weekly, Nov. 19, 1876, (Sersh F. Noron).

“] The Revolution 215+16, April 9, 1868, (Matilds E. J. Gage).

“1 The Revolution 65, Feb. 5, 1868, (Elizabeth Cady Stanton).

“A. Swckham, Tokology 246 {1887). Historian Carl Degler has poted tha this valuscdon of feta) life ut al
sages “‘was in line with » pumber of movements to reduce cruely and to expand the concept of the sancriry
oflife . . . the elimination of the death pesalty, the peace movement, the sbolition of lorture and whipping
i connection with crimes”*—all movements that feminists sepporied. *“The prohibiting of sbortion was but
the most recent effort in that lwger concern.”” C. Degler, Ar Odds: Women and Family in Americo From
the Revolution & the Present 247 (1980). *

'See penerally Brief of Feminins for Life, et al. in Bray v. Alexndria Women's Health Clinic, No. 90-985,
ot 10-25 (U.5. 1991).

43 The Revolution 138, Sepe. 2, 1869,
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assistance 10 the young woman. For this act, Lozier was praised in The Revolution a
eulogized after her death by Pauline Wright Davis. an eminent suffragist:

{Lozier's}] sense of justice would nrot allow her io ler the wrong-doer
escape the penairy of the law, while ar the same time she pitied and
tenderly cared for the victim. We have been amazed 1o hear her de-
nounced for this brave, noble act on the ground of professional privacy.
It is said she had no right 1c expose the outrage of having one thousand
dollars offered her 10 commit murder. The murder of the innocents goes
on. Shame and crime after crime darken the history of our whole land.
Hence it was fitting that a true woman should protest with all the energy
of her soul against this woeful crime.%®

The 19th century feminists forcefully wrote that the only remedy for this *‘fearfu)
ravage'’ was “‘the education and enfranchisement of women.”'™ They originated the
then-radical philosophy of *‘voluntary motherhood.” which declared a woman’s right
to avoid pregnancy as she chose. through birth control or abstinence but nor through
abortion. Ihey sought “‘prevention, not merely punishment. We must reach the root of
the evil.””

Their desire for legal reform to protect and improve the circumstances of women”
was accompanied by support for legal sanctions against the proliferating abortion trade,
known commonly as *‘Resiellism.” The Revolution editorialized in favor of legislation
1o restrict abortifacient drugs and remedies on grounds that **Restellism has long found
in those broths of Bellzebub, its securest hiding place.” ™

In the eariy 20th century, opposition to abortion by feminists continued. Alice
Paul, founder ana chair of the National Woman's Parcy and auther of the original Equal
Rights Amendment in the 1920s, is recognized as *‘the foremost feminist of this cen-
wry.” She said that “‘[a]bortion is just another way of exploiting women.”” ™ Contem-
porary women'’s opposition to abortion thus has a clear philosophical link to the origins
of American feminism.

D. Contemporary Feminist Understanding of Women

It was not until the jate 1960s that the woren’s movement began demanding abor-
tion rights. The movement was conceived and portrayed as a revolt against *‘the tradi-
tional female role,”” inspired in pant by Betty Friedan's book, 7he Feminine Mystigue.™
The stated goal of the women’s liberation movement was freedom and autonomy on an

¥ M. Derr, supra note 60, -4(m4mmmmnx 2. 1565: 5 The Revolution 41-42, Jan.
20, 1870).

™1 The Revoiution 65, Feb. 5, 1848,

T4 The Revolution 4. July 8. 1369.

”Mhmmhhﬂnw“hwmmuﬁ#nudumu
wisd by & jury of her peerr—women—for women, iscleding the “‘frenzied mother, who, 0 save herself

_ from exposure snd disgrace, suded the ke that had bt just begun . . . S, Anthony, M. Gage, E
Stamon, ods.. History of Women Suffrage 397-98 (1381).

71 The Revolution 2. Feb. 5. 1968,

* Personal comrespondence from Evelyn K. S. Jodge o Wendy E. Swoe, Nov. 1, 1991 (copy on fis with the
suthors). Judge was 3 longtime political coworker of Panl's and lobbied wich ber for I3 years on Capisol
Hill and ot the United Nations.

5B, Friedan. The Feminine Mystique (1963).
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equal basis with men. This encompassed an effort to atwain biological sameness as well.
Some women hated the uniqueness of the female body and one called gender differences
““metaphysical cannibalism.* ™ Abortion was deemed necessary to avoid the burdens of
pregnancy, which men would not share. This “‘female oppression’’ was seen as the
*'most deeply ingrained injustice in history.”" ™

However, the reality of gender differences could not be ignored. Women came to
the realization that being teated exactly like 2 man was not the panacea they had hoped.
**Sameness’” did not yield equality. Women learned that the rigors they encountered in
the workplace were just as brutalizing to men. In addition, many women ended up going
home from work to face the *‘second shift,”” where women perform 75% of the house-
work and child care.™ Academic feminist thought evenmally took into account the real-
ity that this **first-stage™ feminism or “‘equality feminism™” lets men have it both ways—
enjoying the second income of the wife while expecting ber to fulfill 2 more traditional
role at home.™

Even Berty Friedan row recognizes the *‘superwoman’’ fallacy. Speaking ar Smith
College’s commencement. Ms. Friedan told the audience that “*having it all"* and being
a “‘superwoman’’ have been

a cruel illusion. Women have been spared penty prejudice only 10 be met
with personal catastrophe. For the first time in American history, women
work far harder than their mothers. And they miscarry more, are di-
vorced more, abandoned more, abused more, and fall inio poverty more ®

Contemporary feminism then tried 10 compensate for its disillusionment with *‘ab-
solute equality”™ by developing *‘difference feminism'* or **second-stage feminism,"* %!

None of the very real probiems facing women today, from finding ways
to combine fruitful work with a nurturing family life, to rescuing women
Jfrom the economic disasier of divorce, can be resolved without abandon-
ing the failed doctrine of sexual androgyny. That is. without firmly and
quite unashamedly acknowledging the distinctive needs, desires, and con-
tributions of women.®

Difference feminism *‘questioned the move towards full assimilation of female identity
with public male identity and argued that to see women's traditional roles and activities
as wholly oppressive was itself oppressive to women, denying them historic subjective
and moral agency.””* Dr. Barbarz Bardes, dean of the University Coliege of Loyola
University in Chicago, calls this the *‘post-feminist age:** *‘It represents a consciousness
that women acknowledge their desire to be mothers—that they want 1o be different but

:B-yla.upmmso.un.u(mﬁ&um;.
73

MSce generally A. Hochschild, supra note 32.

P Wallis, supra oote 32, at §6.

PAs quowed in K. Monroe, The Writing on che Woll, The Harvard Salicat | (Nov. 1990). Ser aive Berty
Friedan's recent book., The Second Stoge (1986).

MBayles, npra nowe 50, & 79. *

M. Gallagher. supro note 51, st 70. See Bayles. npvo note S0, st 15,

©Bayles, supra now 50, st 85 (quoting Jean Bethke Elshisin, emphatis in original).
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equal.”"* This second-stage feminism (or difference feminism) acknowledges and ac-
cepts that women are biologically different than men. Second-stage feminism looks a2
each problem or human condition from the unique perspective of women. But not all
feminists who acknowledge sexual differences seek equality. Some make *“. . . no
pretense of [desiring] equal treatment but rather the pursuit of privilege to compensate
for the great range of psycho-sexual differences between the gendérs.” 3

Nonetheless, this trend in feminism acknowledges values that most women intu-
itively share: nurturing. responsibility. caring for others and a sense of commumity.
Carol Gilligan concluded in In @ Different Voice that men reason from ideas of individ-
ual rights and fair play. while women reason from ideas of individual responsibility and
concern for others.* This, of course, is the age-old dichotomy between justice and
mercy, that, together, establish the foundation of the human community. But these
**feminine’ values are not unique 10 women. Men, 100, ¢an be nurturing and care for
others, just as women may pursue autonomy and individual rights. But o negate or
compromise nurturance and inclusivity destroys the essence of women’s seif-concept, 2
deep, inseparable, part of who they are. Thus, the assumption that women need sbortion
as their **first right”* represems a profound misunderstanding of the nature of women.

The commitment to abortion rights creates some glaring inconsistencies for femi-
nism. **Today, this inconsistency shows up in the heat of political debate, as pro-choice
activists switch back and forth between the two kinds of feminism to defend the absolute
tight to abortion.”’" The reason for this dilemma is not difficult to understand: *It is
not easy to reconcile the feminine metaphors of motherhood and community with the
feminist defense of abortion on the grounds of individual right.”"* This inability of
abortion advocates to reconcile these conflicts, accompanied by determined adherence
to abortion rights, leaves many American women—ihose who do not © the trends in
feminist theory—unpersuaded. Despite the self-proclaimed success of some women's
ofganizations, particularly as abortion advocates, a 1989 survey found that only 25% of
women:’grcedmawom'smganmﬁonshawdonewmethingthn“mﬂeymﬁ&
better."*

This confusion—about who women are, what women want and what women be-
lieve “*woman’s role’* to be—is no more evident than in the view of unborn children.
If feminine values are nurturing and inclusive, does abortion fit in? As individualy with
abilities and aspirations, women make moral chaices as women, in the context of rela-
tionships. Those relationships include those who are dependent and vulnerabie. And the
one who is most dependent on a woman—for ber purturance, compassion, strength,
coutage and wisdom—is the child i her womb. Mature feminism, therefore, would
contemplate that society accommodate the reproductive capacities of women, that child-
bearing and rearing be valued just as much as, if not more, than establishing financial
security and job satisfaction.

The deep needs and feelings of many American women may more accuraely be
reflected by what has been described as *‘conservative feminism'' or *‘classical femi.

“Dionne. supro nowe 19, &t Al

® Amiel, Feminion Hits Middle Age, National Review 23 (Nov, 24, 1989).

%¢. Gilligan, /n a Different Voice: Psychological Thiory and Women's Developmen: 19-22 (1982).

 Bayles. supra note 50, ot 85,

SR. Bray, No Feminist Is an Istond, The New Yok Times Book Review 12 (May 5, 1991) (quoting and
reviewing E. Fox-Genovese, Feminizm Wichout Hiusions [1991]).

*Diocnne, supra oot 19, st All.
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nism.” In her essay. **What Do Women Want?,”” Katherine Kersten concludes that
classical feministn *‘tzaches women that their horizons should be as limitless as men’s.”" %
She explains:

Whai sets me apart from most contemporary feminists is thai—more than
anger ot the injustices done 10 women in the past—{ feel gravitude toward
the social and political system that has made much-needed reform pos-
sible . . .

Consequeraly, ! propose an alternative to the feminism of the women's
studies deparmments and *'public imerest’® lobbies. | envision a self-con-
sciously conservative feminism, inspired by what is best in our tradition,
that can speak to women's concerns in both the private and public spheres.
Such a feminism is based on three premises: first, that uniform standards
of equality and justice must apply to both sexes; second, that women have
historically suffered from injustice. and continue to do so today: and
third, that the problems that confront women can best be addressed by
building on—rather than repudiating—the ideals and institutions of West-
ern culture ¥

The conservative feminist secks the full participation of women in alf aspects of culmral
and personal development *‘to develop their talents, to folow their interests to their
natural conclusion, to seek adventure, to ask and answer the great questions, and to
select from a multitude of social roles,”” Kersten says.™

This view embraces feminine values, seeing *‘the special bond of motherhood not
as evidence of oppression, but as cause for thanksgiving.””** Many women would agres,
Abortion as the *‘first right”” thus stands outside the early tradition of feminism and
most contemporary women's self-perception. And although it may be politically correct
to espouse abortion as the foundation for women's freedom and progress. it has not
tuly benefited women. Abortion promotes neither the core values of women, such as
inciusiveness and nurturance, nor the premises of avtonomy and choice upon which it
is based.

. Is Abortion Really a Free Choice?

A. Male Coercion, Pressure, Denial, Abandonment

Abortion as women's “‘first right’’ is premised on aborton as a free, self-deter-
mined choice. The abortion-rights movement raised up *‘freedom of choice’” as its ubig-
vitous slogan in the 1980s. Roe v. Wade symbolizes **freedom™ to choose abortion.
Press releases and adventising suggest that, unless Roe v. Wade is overturned and re-
strictive sbortion laws are reinstated, abortion will remein 2 **free choice.” But is the
abortion choice really free? .

The creation and expansicn of the unlimited abortion doctrine first enuncizted in
Roe v. Wade actually isolated women in their contemplation of abortion. First, in Roe,

®Kersien, Whar Do Women Wanr? Policy Review 4, 6 (Spring 1991).
"y gt 4 *

S =t 10.

"id u9.
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the Court held that « woman had the *“right’’ 10 decide to have an abortion for any and
every reason at any time of pregnancy. Three years later, in Planned Parenthood v.
Danforth,* the Court imposed a revolutionary social iaw on American men, womea,
and children: Men have no rights whatever to protect their child before birth. Ironically,
the Court recognized that aithough the woman presumably makes the abortion decision
*‘with the approval of ber physician but without the approval of her husband . . . it
could be said that she is acting unilaterally.’*** Nonetheless, it approved the unilateral
power of the woman to prevent her husband (much less 3 man to whom she is not
married) from protecting his own offspring. These two decisions placed all ‘‘choice’"—
the choice to abort or not to abort——on the pregnant woman. By necessary implication,
whether the child lives or dies is solely up to the pregnant woman. Since that exclusive
power over the child’s life is under the woman's control, the determination whetber the
father will become the father of born offspring and incur child-support obligations falls
entirely on the mother. She becomes the only one who can eliminate this expense.

The logic of women's exclusive control over reproduction is not Jost on men. By
vesting all rights to sbort in the mother alone and by stripping the man of all his pareatal
rights, it psychologically divests the man of all responsibility as well. It undermines
healthy relationships berween men and women. [t destroys responsible communication
by creating an artificial barrier to discussing a maner that deeply affects not oaly the
woman but her parmer as well. Men naturally may respond with distrust. The motives
of all women, both those who demand and those who refuse abomion, come under
suspicion. True intimacy cannot develop when a relationship lacks trust and commu-
nication. Coercion, pressure, abandonment and denial of responsibility all result.

What exacerbates this legal wedge in the relationship between men and women is
the fact that 80% of all abortions are performed on single women.* In such a relation-
sk 1, the man bears no legal obligation unless the child survives. Frequently, he neither
prepares fot nor desires any child. By its very nature, such a relationship creates the
greatest potential for male coercion, denial of responsibility and abandonment when
pregnancy results.

One of the myths of the abortion liberty—and Roe v. Wade—is that it only created
& right 1o choose abortion for women who wanted abortion; it did not force anyone to
abort or to participate in sbortion. But over the past 15 years, it has become incressingly
clear that coercion and pressure on wornen play a significant role in many, if not most,
decisions to have an abortion.”

One of the most compelling accounts is Susan Nathanson's story about her abortion
and subsequent psychotherapy.™ Nathanson is no pro-life advocate. Indeed, she wrote

"428 U.S. 52 (1976).

"2 US. a7l

*®Koogin, e1 al., Abortion Swrwillance, Unised Siaxes, 1968, 40 CDC {Comers for Disease Consrel] Surveil
lance Sumwnaries, Morbidity and Morsality Weekly Report 22 (July 1991) (Table 1) (79.7% in 1963).

*'D. Reardon, Abovied Women: Silent No More 3 (1987), See. ¢.5.. Linds D. v, Frice C., 38 Wash. App.
288. 687 P.2d 223, 225 (1984) (**When she informed the facher (thae the was pregnant], bs askad ber 0
have sn abortion. She mfused.**); L. Francke, The Ambivalonce of Abortion (1978). See also S. Nathapson,
spre oo 40, at 201; Baker, supra ot 31; Goodman, supro sow 31.

5. Nathanson, supre aow: 40, st 3 ('] did aot aoticipass how profoundly | would suffer emotioaally, or
how iong Yy suffeting would endere’’).

Prd. w 2-5. See alto Nuthassoo-Elxind, Perspectives on the Abortion Debase, Sen Praoviscy Exssmiony.
Chromicle, July $, 1990, at 1 (review of Laureacs Tribe, Aborsion: The Clach of Absolutes). Susan Nathay-
so0 is oot reinsad to Bernard Nathanson, M.D.
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her book to make the argument for abortion rights and to support Roe v. Wade.” But
she writes honmly The night before her abortion she sat. waiching out the window of
her house: “*But mostly 1 sit with the Jife of my fourth child growing inside rne. trying
to coniempiate this ending, and | grieve and grieve and grieve and grieve.™

Coercion by her husband played a primary and determinative role in her abor-
tion. **] am absolutely clear that I do not want a fourth child under any circumstances,"”
he said.'™ ““If you don't choose to abort this child, I will push you to do ji.”*'®
Nathanson felt she had little altemnative: ‘It is at this moment that | know that / will
take responsibility for the decision that must be made and that I will have an abortion,
even though Michael and I will repeat this discussion over the next few days with
no variation in our positions."*'® Some time after the abortion, her husband realized
that he *‘pushed [her] to make the decision to have an abortion."" '™ Much of the last
pant of her book describes her post-abortion counseling. It does not seem to heip
when, five years later, her husband suggests that they could have had that fourth
child after all: *‘I was so worried about my physical well-being then. 1 don't have that
apprehension now. Now I feel as if we really could have managed toraise thatchild."*'® Un-
able to respond to his untimely admission, Nathanson has **no answer™ for her husband.
What is remarkable about this account is that it happened within an apparently healthy
marmiage—under ideal economic, social and emotional conditions 10 support mother
and child. If the abortion liberty can prompt such coercion within an imact marriage,
its impact on extramarital reiationships can only breed more disastrous consequences.

Coercion or pressure to have an abortion is reflected in count cases of various kinds
around the country.'®™ In some cases, fathers raise the woman's **right to abortion'’ as
an affirmative defense to child support. The defense is usually framed in the following
terms: The woman got pregnant by a man to whom she was not mamied: he did not
want to get married or to support the child; she could have had an abortion, and he
offered to pay for that abortion; she has a constitutional right 10 get an abortion, and he
is legally helpless to prevent it; by her failure to obtain an abortion, she took sole
responsibility for the child; therefore, the man shouid not be liable for any child support.
Fortunately for the women and children involved, all courts have apparenly rejected
this defense.'"” But they have done so only by evading the logic of Roe v. Wade. In
other variations on this theme, men have sued to “‘enforce’™ a contract to undergo an

05, Nuhanton, supra note 40, at 41.

1t 28,

Crd w28,

" 1d. at 29 (emphasis in original); id. &t 28 (*this man whc i pressuring me 1o give up my fourth child™y;
id.'st 29-30 (“the final responsibility for the choier cleary rests with me wone™),

197d. 154,

"Oid. au 287-88.

WS See, e.g.. Now v. 5t Vincent's Hotp. & Med. Center, 142 Misc.2d 292, $37, N.Y.S.2d 446 (1988),
off"d. 559 N.Y.5.2d 510 (1990) (sbortion after **affair'* with hospital psychiatrist; pressure to bave abor-
tion alleged); J.L.S. v. W.C., No. P] 90-2333 (Hennepin County Dist. Ct., #h Jud. Dist., Minn. filed
Feb. 8. 1990} (coercion w0 have abortion allegod).

" People in Inserest of S.P.B.. 651 P.2d 1213 (Colo. 1982); D.W.L. v. M.LLB.C., 601 5.W.2d 47§ (Tex,
Civ. App. 1980); Harris v. State, 356 S0.2d 623 (Als. 1978); Dorsey v. English, 390 A.2d 1133 (Md. Ct.
App. 1978), Dauksas v. Rataj, No. 87 CH 5206 (Cook Co. Il. Cir. 1. filed May 23, 1987). Ser also In
re Ince, 28 Or. App. 71, 558 P.24 1253 (1977), appeal dismicsed. 434 U.S. 806 (1977); In re Goodwin,
30 Or.App. 425, 567 P.2d 144 (1977); Labellita S. v. Jobn S., 132 Misc.2d 475, 504 N.Y.$.2d 367
(1986). Sec generally Swan, Abortion on Maternal D d: P ! Support Liability Implicarions, 9
Val. U.L. Rev. 243 (1975).
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abortion.'® Women have been subjected to unconsented aborion performed by a
physician-lover,'® defenses to child support for *‘misrepresenting’* the nonuse of con-
traception ' or clauses in surrogaie mother contracts requiring the surrogate mother 1o
undergo an abortion for various reasons. Few disputes end up in court, and even fewer
appear in published court decisions. There are countiess scenarios in which the man
threatened nonsupport but did not follow through with a lawsuit.'"

Coercion 1o have an abortion is also reported in scholarly journals. A survey from
the Medical College of Ohio examined a sample of 150 women who *‘identified them-
selves as having pootly assimilated the abortion experience.’” ''? Of the 81 women who
responded, ‘‘more than one-third felt they had been coerced into their decision’'; less
than one-third of these women initially considered the abortion themselves.

There is a tendency to suggest that male coercion is simpiy a kink that needs to be
worked out of our policy of legalized abortion.''? But male coercion is an inevitable
tragic consequence of legal abortion on demand inaugurated by Roe. This endemic coer-
cion is revealed in Carol Gilligan's work, In a Different Voice."'* Giltigan determined
that the women she interviewed processed their abortion decision consistent with objec-
tive moral reasoning and based on principies of care, concern, responsibility and non-
violence. Gilligan suggested, **The sequence of women's moral judgment proceeds from
an initial concern with survival to a focus on goodness and finally to a reflective under-
standing of care as the most adequate guide to the resolution of conflicts in nan
relationships.”* 1'* Gilligan's sample, however, reveals that many decisions were mot
independent, moral choices. Male coercion played an important role in a numnber of
cases.''® Harvard Law Professor Mary Ann Glendon observed: *'k is sriking how many

1% Breidenbach v. Hayden, No. 9&'.14!)021 (Jefferson Co., Ky.. Cir. Ct. Div. 2); Briedenbach v. Hayden,
No. 91-C1-00591 (Jefferson Co., Ky., Cir. Ct. Div. 2) (custody action). A surgeon allegedly impwegnased
his secretary during an affair, paid her 520,500 to have an abortion, and then sued for breach of contmact
for her failure to comply. The physician alleged the womnan's failure to retarn his soney and also objeceed
to fully supporting the child once it was born. Afier a paternity suit and proof that the physician was indeed
the father of the child, be asked for visitation rights and custody or joint custody. Wolfson. Lawsuir raises
nove! guestions in abortion case, Louisville Courier-Journal, Mar. 28, 1991, at 1.

1% Collins v. Thakkar, $52 N.E.2d 507 {Ind. Ct. App. 1990}, appeal denied, No. 30A01-8911.CV-0G460
(tnd. Oct. 1L, 1990), on remand, Collins v. Thakkar, No. 73C01-9005-CP-0074 (Shelby Co., Ind., Cir.
Ct.) (physician allegedly aborted three-month-0ld ferus during pelvic examination sguinst Collins’ wishes).
The same physician allegedly drugged another woman, shorted her eigit-month-old unboro child, thea
killed the infant. Herzinger v. Thakkar, No. 29C01-8903-CT-00174 (Hamilton Co., Ind. Cir. C1. 1991%
Caleca, Doctor sued over chortions can’t move or hide assets, Indianspolis Star, Feb. 21 1989, &t 1. Dr.
Thakkar was found guilty of seducing three women a0d aborting of atempting to sbort their pregnancies
without their consent. Chicago Tribune, June 13, 1991, m 24,

YLinda D. v. Friz C. 38 Wash. App. 288, 687 P.24 223 (1984); L. Pamela P. v. Frank S., 4% NE2d
713, 59 N.Y.2d | (1983); Hughes v. Hus, 455 A.2d 623 (Ps. 1983); Sicphen K. +. Roni L., 105 Cal.
App. 3d 840, 164 Cal. Rpw. 818 (3980). Sex also Barbara A. v. Jobn G.. 145 Cal. App. 3d 3¢9, 193 Cal.
Rpu. 422 (1983).

WiSee, ¢.g.. D. Reardon, Aborted Women: Silent No More (1987).

12 Franco, et al., Prychological profile of dysphoric wosen potiabortion, 44 ), Amex. mw—'m
113 (July/August 1989). Sce also M. Zirenerman, Passage Through Abortion: The Personal and Socici
Reality of Women's Expeviences (1977).

"Callaban, supra wote 6, at 684,

1“Gilligan, spre now $6. 1t should be soted that the iterviewing group totsled 24 womm and “*ao affort
was made %0 scioct 3 represtomtive sample of the clinic or counseling service populstion.™ /d. at 3.

1914, at 105, 82-33, 99,
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of Carol Gilligan's subjects in her chaprer on the abortion decision stated that one of
the reasons they were seeking abortions was because the men in their lives were un-
willing to give them moral and material support in continuing with pregnancy and child-
birth. This fact surely must have been central to their moral dilemma, but Gilligan,
surprisingly, mever picks up on this aspect of her data.” '"? Gilligan—who has 2 repu-
tation as the foremos: feminist analyst of women's abortion rights and independent de-
cision-making-—¢vidently could not distinguish independent judgment from coercion.

Gilligan's conclusions have been challenged by moral philosopher Janet Smith and
others on precisely this point.'*® Gilligan does not approve of being **self-sacrificing.””
Nor does she believe that any act, including abortion, is intrinsically immoral, though
she believes that abortion is ofien the *‘morally responsible™ choice.''"” How can the
demand for arbitrary life-and-death power over one’s own children be morally *‘respon-
sible,”" as Gilligan claims? This claim for exclusive dominion over the fetus is nothing
short of viewing the child as property.'?® This directly conflicts with what women know
about their own children: *“This child is flesh of my flesh and bone of my bone."’ **This
daughter has my blue ¢yes; this son has my dark hair.”’ It was not 50 long ago that
wives were treated as the property of their husbands (and, in some parts of the world,
they still are).'?" If it is wrong for men to treat others as possessions, it is wrong for
women, 100.

Who has abortion freed? Legalized abortion has helped create a sexuval climate
throughout our country by which men are freed to engage in the most irresponsible
sexual relations, and the consequences fall directly and solely upon the woman. Women
are left to pay the price. Kathleen Kersten highlights the painful consequences of sex
without commitment:

Feminists often explain trao tional restraints on women's sexual freedom
in one-dimensional terms, dismissing them as male attempts to wrest con-
trol of women's vital reproductive functions.

. . . But women are wrong 1o assert that sex without commitment
is no more dangerous for women than i is for men, We know now that
sex of this sort has led 10 an epidemic of abortions. venereal disease,
and female infertility; a host of unwanted children; and a sorry legacy of
educations and careers—women's, rot men’s—cut shor1.'2

Contrary to what might be the popular impression, abortion does not solve or beal
relationships. Indeed, it usually dissolves them. ‘“When one partner wants a child and
the other doesn’t, an abortion often leads to & breakup.” '

"TM. Glendon, Abortion and Divorce in Western Law 52 (1987).

"% Smith, Abortion and Mora! Development Theory: Lisiening with Differens Ears, 28 Inter. Phil. Q. (March
1988): reprinted in 13 Intzr. Rev, 237 (Fall/'Winter 1989).

"91d, a1 246-248.

®See Ryan, “The Argument for Unlimized Procreative Liberty: A Feminisi Critique.’” Hastings Center Re-
port & (July/Aug. 1990). ..

M Elizsbeth Cady Stanton wrote in 1873, “When we cousider thst women wre eated & property, it is
degrading to women that we should geat our children as propenty 1 be disposed of as we wish ** Monroe,
Apra sote 80, at 12,

2 Kersien, supra sote 90, ot 13,

'BGoodman, supra sowe 31, o 179,
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The most common male response to unwanted pregnancy when it occurs
outside of marriage has been 10 ‘‘take off,"* leaving the woman 1o bear
the physical, the emotiora! and, ofien, the financial brunt of either hav-
ing an abortion or carrying the pregnancy to term. Studies of abortion
and its aftermath reveal that, more ofien than not, relationships do not
survive an abortion: the majority of unmarried couples break up either
before or soon afier an abortion.'**

Men are freed to engage in behavior without serious personal consequences, knowing
that it is both the woman's “‘right’* and *‘responsibility’* to get an abortion if anything
goes “wrong.' '2* He has the *‘security” that the woman can obtain an “‘easy,” *‘safe,”
**painless,” **quick’” abortion, for which he might pay $200 to $300.'2

Freely available legal abortion thus encourages the very kind of male behavior that
feminists have railed against for generations. **‘Modem ideology makes it easy for men
to rationalize their defection from family life. . ."*'¥ Even an abortion rights advocate
like Daniel Callshan can sce this: “'If legai abortion has given women more choice, it
has also given men more choice as well. They now have a potent new weapon in the
old business of manipulating and abandoning women.**'®* Since 80% of abortions are
perfortmed on single women, who are outside the protective circle of family life, it is
probable that the man is strongly inclined to not want their chiid.'*® His pressure on the
woman 10 ‘‘choose™ her legally endorsed altemative is virwally inevitable.'® The no-
tion among modemn feminists that restrictive abortion laws supperr **male domination’
is ragic foolishness. It is directly contradicted by real human experience with abortion
on demand in the United States over the past 19 years.

B. Parental Coercion

Men are noi the only source of coercion. Parental coercic  of teens does occur,
and it can be overwhelming.'' The extent of this pressure is difricult to document, but
one example illustrates the exzemes to which parents may go to compel their daughter
to have an abortion. ChristyAnne Collins is executive director of an organization that
provides crisis pregnancy assistance: counseling, medical services and placement ser-
vices, She was appointed by a Rockville, Maryland circuit judge as Jegal guardian for
2 )6-year-old woman (**Jane Doe'’) who wanted to continve her pregnancy.’®® The
previous year, Jane Doe had been forced by her parents to abort an earlier pregnancy.'®

MK, McDounall, Nor an Easy Choice: A Feminigt Re-examines Abortion 59 (1984) (citing M. Zimenerwas,
supra mote 112).

5D, Reardon, supre nowe 97, at xi (1989).

"% Goodman. supra note 31, &t 179, 209.

M. Gallagher, supra sote 51, a1 116.

BCallshan. supra note 6. ot 684,

P Goodman. supra now 31, &1 209, 210.

®M. Galiagher, sapra nose 51, at 108-110.

1 See peneraily Ciolli, Aborrion and Consent: Limiting minors’ access in mext court battieground, New York
Newsadsy, Sepr. 25, 1989, pp. 3, 21; Feder, Parenss in she dork on aborrion. Bowon Herald, Dec. 11,
1989; Herrmann, Fifty percemt of sens seil their parems, Chicago Soa Tomes, June 26, 1991, p. 42.

By the maner of Jase Doe, C.A. No. 70798 (Moms. Co. Md. Cir. C1., Feb. 1, 1991).

15 Telephone conversation with ChristyAsns Collins, May 10, 1991. Her parenss appearsd 1o soquissce in
their daughier’s refissl. When Jane. accompenied by her parents, agread (0 go W0 a clinic 0 tt for sexuslly
transmitted diseases, she again refined 10 sigs abortion comsent papers. The last thing she remunbers & the
murse drawing blood for 3 test She woke wp from soesthesia two howrs luer with her wobors child sboned.
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In order to exercise her choice 1o carry her second pregnancy to term, Jane Doe had to
tuin to the courts for protection from her parents. It is ironic that this occurred in
Maryland, a state that excludes parental influence in prevensing an abortion.

Another teenager, this time the victim of rape, was taken agsinst her will 10 a
Bremenion, Washington abortion clinic. Although she screamed that she did not want
an abortion, the abortionist and nurse, in unsanitary clothing, forced this teen to undergo
the procedure. Police detective Linda Johnson—who had been ordered against her will
to gather the fetal remains as evidence against the rapist—atiempied suicide more than
a dozen times and was treated at a mental health clinic.'*

A more widely published example of coercion—not choice—is that of Denise Le-
febvre in Florida. Denise is apparently psychotic and routinely takes lithium., an ant-
psychotic drug known to cause birth defects. In 1990, she stopped taking the drug when
she suspected she was pregnant, even though her condition renders her dangerous to
herself and others when she is not medicated. She apparently stopped the medication to
protect her unborn child, and spent virtually all her pregnancy confined to 2 hospital—
strapped to the bed for her own protection. The assistant public defender who eventually
represented her said, **This woman is very lucid regarding her baby. Everyone wanted
to give the woman an abortion except her.” 1% Indeed, the physicians involved, and
even her father, sought to order an abortion against her will. They argued that there was
a chance of fetal defect based on possible exposure to lithium. Florida law provides for
**termination of pregnancy'” for incompetent women if certain procedural safeguards are
extended. ' For example, a three-member examining commities must be appointed be-
fore a determination of incapacity is made, and written consent of the woman's court-
appointed guardian must be obtained before the pregnancy can be terminated. Lefebvre
was originally denied all the procedural protections due her, and the trial count ordered
an abortion. The appeals court reversed the decision solely on procedural error. A healthy
baby boy was bom just after Christmas. At last report, the baby was scheduled w be
adopted by other Lefebvre family members. !’

C. Social Pressure

Perhaps as much as direct coercion, women cite a lack of alternatives—wor their
belief that they had no alternative—as the reason for abortion.'* Some women view
abortion as a **forced response to a probiem, rather than an affirmative action in their
lives.”* ‘* This may be due, 2t least in part, to inadequate counseling.!*® This simation
seems not to have changed in 30 years. In 1960, Mary Caiderone, the medical director
of Planned Parenthood Federation of America, wrote:

"™Johnson v. City of Bremevton, No. 89-2-00218-5 (Kitszp Co.. Wash. Sup. Ct. 1990); Marez, Former
police officer sells abour *'aborrion dury,”* Bremenon (Wash.) Sun, Oct. §8, 1990, at B, col. 1.

'S Prychotic's pregnancy sirs legal fight, Chicago Tribune, Aug. 24, 1990, sec. I, p. 20; Baby boen gfter
abortion fight may be wp for adopeion, Chicago Tribune. Jan. 2 , 1991, sec. L, p. 3, col. 2.

1MEL. Sut. § 394.467 (1989); Fla. Stat. § 744.331 (1989); Fla. Sut. 390.001(4)X1989).

‘P Lefebyre v. North Broward Hosp. Dist., 566 So_ 24 568 (Fla App. 1990); Los Aageles Times, Jan. 1,
s, A-22. col. |.

*D. Reardon, sapra note 97; Quartes, Letier © the editor, Ms. Magsazine, 19-20 (Jan/Feb. 1989); ““Woawe
who have the fewest choices of all exercise their right o abortion the mest.”’ Tisdale, We Do Aborions
Here: A Nursa'y Ssory, Harpat's 66, 0 (Oct. 1987,

" Franco, supra note 109, at 113 (citing Freeman, fafluence of personaliry axributes on abortion esperiences,
47 Am. J. Orthopsychiatry $03 {I97TD).

" Callahsn, supra note 6, ut 687.
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Conference members agreed, and this was backed up by evidence from
the Scandinavions, thar when a woman seeking an abortion is given the
chance of talking over her problem with a properly trained and oriented
person. she will in the process very ofien resolve many of her quaims
and will spontaneously decide (o see the pregnancy through, panticularly
if she is assured that supportive help will continue to be available io
her W

Besides feeling alone and without resources. a pregnant woman may also sense the
pressure of the workplace. For example. a recent study of female medical residents
reported open hostility to pregnant residents from program directors and colleagues, '
The percent of abortion among female residents, was threefold that of the control grovp, '
And those residents and physicians who chose 10 carry their pregnancies to term were
“*more likely to undermeport their sympioms in order to minimize the influence of their
pregnancy on their work. ™" '

Similarly, women lawyers are aware of the same subtle bias against having chil-
dren. An article in the National Law Journal noted that law firms have been unable or
unwilling to create an environment supportive of working mothers.* Women who want
to make parmer are told not to get pregnant until the partnership is secure. Those who
do choose motherhood are often put on the “‘mommy track,”’ with no likelihood of
achieving pannership. In another recent incident, the New York City Deparument of
Corrections sertled a lawsuit filed by several female officers who had bees told to have
abortions; many who refused were given physically grueling jobs.'*

D. Failure to Protect Wanted Children

Abortion-rights advocacy goes to such lengths as to vig wously fight against any
legislative amempts to protect the child of the woman who chooses nurturance. For
example, in 1991 the New Hampshire legislature considered and passed a fetal homicide
bill that would penalize the killing of an unbom child by a third person (other than an
abortionist). A criminally assaulied pregnant woman who did not previously choose
abortion presumably desires to camy her child to term. The bill was opposed by the
National Abortion Rights Action League of New Hampshire. Spokesperson Peg Dobbie
argued that it would lead o limitations or restrictions on “‘a woman’s reproductive
tight."" " A similar bill was defested by abortion-rights advocates in Delaware in 1991.%%
Thus the pro-choice position claims that a woman who chooses to give birth should be
given no legal protection, eves after viability, for the child she carrics i ber womb.

Y1 Calderone, supro note 8, & 951.

“3Shulkin & Bari. Leter 10 the editor, 324 New Eng. J. Med. 630 (Feb. 28, 1991).

43 Klebanoff, Shiono & Rboads, Osuicomes of Pregnancy in @ Natiowal Sample of Residems Physicians, 323
New Engl. ). Mad. 1040, 1041 (Oct, 11, 1990).

W4 lener, npra note 142, st 630, :

Y3 Swrn, Fomaie Talems ot Lowfirms, Natioas] Law Journal 15-16 (Mar. §8, 1991).

MSMartin, Women Given Crueless Choice Now Fight Back, New York Times, Oct. 21, 1989, st A27. See
New York Deily News, May 24, 1969 (More thaa a doses womea claithed they were 1old 10 bave sbortions
or resign their jobs. Owe suffered & miscarriage, although she pleaded with supervisors 1 allow her 10 e
8 doctor. Another who becume pregnast was wold 10 *'siay bome and collect (welfare) checks or get rid of
it*).

'S Keany, Whar Is Life Worth in New Hampshire? Manchener Union Leader, Feb. 14, 1991, u 45.

% Alan Guimacher Institute, Stare Reproductive Healih Monisor, vol. 2, no. 3 s & (Sep. 1991).



469

IS ABORTION THE "FIRST RIGHT™ FOR WOMEN? 125’

Nor does the pro-choice position permit state encouragement of healthy prenatal
care. This has led to a suange alliance between the National Organization for Women
(NOW) and avern owners.in New York, both of whom oppose mandatory posting of
signs that wam pregnant women of the dangers of alcohol consumpiion. The wamning-
sign legislation is an attack on the woman's right to *"choose,” according to state NOW
president Marilyn Fitterman. '

*‘Freedom of choice™ appears to be a one-way street when the issue is sbortion.
For Denise Lefebvre and Jane Doe, their choice nor to have an abortion was opposed
by those with more power, this resonates of patriarchy and chauvinism. These women,
and many like them, are vulnerable 0 a system that is geared to deal with problem
pregnancies by eliminating the unbom child. Feminism supposedly stands against pa-
triarchy and paternalism. Yet silence or outright opposition from the women's move-
ment in the face of real harm to real women belies their claim to represent women.
*Choice™ has come 10 mean that sbortion is a moral good, and any law that might
influence a woman to consider an altsrnative to gbortion or that establishes governmental
protection for the child in wtero is suspect. The ‘‘choice™ agenda is not truly about
protecting women; it is about promoting abortion.

IV, The Impact of Abortion on Woinen's Heslth

A. The Use and Misuse of Abortion Statistics

A current abortion-rights slogan is, **Keep gbortions safe and legal!”” The phrase
fosters the assumption that, invariably, legal abortions are safe and illegal abortions are
not. The evidence fails to support this claim.

Prior to Roe v. Wade, proponents of legalized abortion sought to eradicate *“*back-
alley abortions."" alleging they were dangerous because they were illegal. In their view,
illegality meant that only criminal abortionists—unskilled and uncaring—performed
abortions. '* Liberalization of abortion laws should therefore eliminate, or at least sub-
stantially reduce, abortion morbidity. Part and parce! of this campaign was the claitm
about the large number of illegal abortions performed before 1973. Based on a 1955
conference sponsored by Planned Parenthood, a figure of 200,000 to 1,200,000 was
widely cited for the next 20 years.!*! Although there is anecdotal evidence of illegal

“*Sack, “*Unlikely Union in Legislative Bantle: Feminitts and Liquor Sellers,” New York Times, April §.
1991, at Al6.
"'.zﬁtypnul' example of this broad brush, undocumented *‘perade of borribles” is L. Lader, nupra not S, at
1-24. :
1% Both Calderoae and Tietze relied on the 1955 conference estimate. The papers and discussion from the
eonference were later published izt 8 book edited by Calderone. M. Calderone, od., Aborrion in the United
States {1958). Calderone later said, ““The best statistical expents we could find would only go so far a3 o
estiroae that, oo the butis of present studies, the frequency of legally induced Abortion in the United
States might be as low as 200,000 and as high as 1,200,000 per year.” Calderone, supra note 8, & 950,
See also. Schwarey Abortion on Request: The Prychiarric tmplications @ Abordion, Medicine. and the Liw
331 (J. D. Butler & D. Walbert ods. 3d ed. 1986), (**1 million"" each yenr, citing Tieze & Lewh, Abor-
tion, 220 Sciemtific Amer. 21, 23 (1969]). Yet, Calderooe wrote, “‘I would like to ealist public health in
an effort 10 establish better figures o the incidence of legal aborticn. Actually, of course, we kmow thar
ﬂ:m‘ g;hhmhmmtm-mmpmupuﬁmnm."mm
oo 8, & 952. .

A 1981 study arrived at & much lower estimutz. “'Dufing the years 19401967, the larpest possible
tamber of criminal abortions in sny ooe yesr was approximatety 210.000 . . . in 1961 and the leam
tamber in this prelegalization eya was 39,000 in 1950; the mesn was 98,000."* Syzka, Hilgers & O'Hare,
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abortions and illegal abortion counseling and referral, the actual number of abortions is
very difficult to quantify. Most of the anecdotes appear 1o stem from the 1960s.'% Just
a few years later, both the incidence and dangers of abortion were in question. In 1960,
Mary Calderone, Planned Parenthood's medical director. concluded that “*90% of all
illegal abortions are presently done by physicians, " 1%

Calderone wrote:

Abortion is no longer a dangerous procedure. This applies not just to
therapeutic aborvions as performed in hospitals bus also 1o so-called illegal
abortions as done by physicians. In 1957 there were only 260 deaths in
the whole country astributed 1o abortions of any kind . . . Two corollary
Jaciors must be mentioned here: first, chemotherapy and antibiotics have
come in, benefiing ail surgical procedures as weil as aborvion. Second,
and even more important, the [1955 Planned Parenthood] conference
estimated thar 90 per cems of ail illegal abortions are presently done by
physicians. Call them what you will, abortionists or anything else, they
are still physicians, 1rained as such; and many of them are in good stand-
ing in their communities. They must do a pretty good job if the death
rate is as low as it is. Whatever trouble arises usually comes afier self-
induced abortions, which comprise approximately 8 per cent, or with the
very small percentage that go 10 some kind of nonmedical abortionist.
Another corollary fact: physicians of impeccable standing are referring
their patiemts for these illegal abortions 10 the colleagues whom they
know are willing 10 perform them, or they are sending their patients io
certain sources outside of this country where abortion is performed under
excelien: medical conditions . . . So remember fact number three; abor-
tion, whether therapeutic or illegal, is in the main no longer dangerous,
because it is being done well by physicians.'*

Nonetheless. later reports exaggerated the numbers of maternal deaths from illegal
sbortion as ranging from 5,000 to 10,000 deaths annually.’*® One founder of the Na-

An Objective Model for Estimating Criminal Aborvions and lus Implicarions for Public Policy, in Hilgess,
Horap & Mall, New Perspectives on Humon Abortion 171 (1981).

1F. Ginsburg, supra oo 50, at 37, n. 20, Lader sets forth evidencs wending to show that supply incvensed
demand when clergy consultation services arvee afier the opening of the first service in New York Clty in
May 1967. L. Lader, supra note 5, at 42-54, 72-79,

1B Culderons, supra pote §, &t 948, 949, Tietee repessed the S0% figore in 1969, :ﬂyiuwthsy:*

. of sexual bebavior. 220 Sciewfic Amer. st 23. Lader provides similar svidence at varions poists. Lader,
supra note 5, at viii (*'performed in the offices of licensad physicians’*).

supra nowe 8, & 949 (emphaszis added).

181 Lader, Aborvion 3 (Beacom Press paparbeck 1967) (5,000 swo 10,000 sbortion denths soumally*”); Ma-
gianis, Elective Abortion as @ Woman's Right, in A. Gettmacher, od., supre nos 7, st 132 (*‘some 5,000
10,000 desths yoarly™"); Editorial, Saart on Abortion Reform, New York Times, April 29, 1967, at M4,
col. 1 (**the noadless desth of 4000 mothers esch year™").

Lader scknowledged that “Dy. Tietzs places the figwre never 1,000 (Abovzion, st 3). The jum Dr.
Chrinopber Tietze of the Alsa Gunmacher Institus -caied the 10,000 figure *‘uamitigsted nomssmse.**
Grabam, Fenus Defects Pose Abortion Dilemma, New York Tienss, Sept. 7, 1967, at 38, col. 2. Hae would
bave gt the figure ot woxder 1,000. Tietze & Lewit, supra some 8§, ot 21, 23, Bwt Tiets also wrom: “Nor
do we have selisble data for determining e swuber of dasths from illegal sborvions in de Unived
Stases. ™
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tional Association for the Repeal of Abortion Laws (now the National Abortion Rights
Action League—NARAL) later conceded, in retrospect. that such claims were completely
false and were for rhetorical purposes only. '* These allegations ignored evidence of the
tremendous reduction in abortion-related deaths in the prior 30 years due to advances in
medical care.*3” The Centers for Disease Coatrol in Adanta reported 39 illegal abortion-
related deaths and 24 legal abomion-related deaths in 1972, the last full year before
abortion was nationally legalized by Roe v. Wade.'

Abortion proponents. who argued that legalized abortion would prevent maternal
deaths from childbirth, have cited national statistics to prove that abortion is physically
safer than childbirth.'*® This argument is undermined, however, by technological ad-
vances in the 1960s by which *‘medical science has now made it possible for all but the
most severely medically ill women to give birth safely.”"**® Mary Calderone said in
1960, **Medically speaking, that is, from the point of view of diseases of the various
systems . . . it is hardly ever necessary today to consider the life of a mother as threat-
encd by a pregnancy.’ ¢! Both general matemnal monality and abortion-related maternal
monality have been on 2 steady dowaward trend for decades. The legalization of abor-
tion has had linle effect on this rend.’s? Claims that **abortion is safer than childbinh™

(nher sources Oite other satisucs, D. Callahan, Aborrion: Law, Choice, and Morality 132-36 (1970);
Louisell & Noonan, Constitutional Balance, in ). Noooan, ed.. The Morality of Abortion: Legal and His-
torical Perspectives 131-32 n.53 (*{alpproximately 250 women each year are known o have died as a
result of abordons™”) (citing Viial Statisrics of the United States—235 mavernal deaths from abortion in
1965; 139 maternal deaths from abortion in 1966); Hilgers & O'Hare, Abortion Related Maternal Mortality:
An {n-Depth Analysis. in Hilgers, Hotan & Mall. New Perspectives on Human Abortion 80 {1981) (sbor-
tion-related maternal deaths: 235 in 1968, 189 in 1966, 160 in 1967, 133 in 1968, 132 in 1969, 128 in
1970, 99 in 1971, 70 in 1972, 36 in 1973 (citing 11 Vital Swistics of the Unired Stares: Moraliry, Part
A. 1960-1977), Tieze siso acknowledged the NCHS simistic of 335 from adl abortons in 1965 by then
said, without documentation or citation. **Towml morality from illegal aborons was undoubtedly higher
than that figure . . .** Tiewe & Lewit, supra nowe 8, at 23,

%*How many desths were we ulking about when sbortion was illegal” In N.A.R.A.L.. we genenally em-
phasized the drama of the individual case. oot the mass statistics, but when we spoke of the laner it was
always *5.000 w0 10,000 deaths a year.” | confess that | knew the figures were otally false, and ] suppose
the others did wo if they siopped 10 tunk of it. Bt in the "monlity” of the revolution. it was 3 useful
figure, widely accepud, so why go ot of our way to comrect it with booest suristics. The overriding
concern was 1o get the laws eliminated., and anything within reason which had 10 be done was permissible."*
B. Nathanson, Aborring America 193 (1979).

$'Dx. Andre Hellegers, Professor of Obsietrics and Gynecology at Georgetown University Hospinal, ciwed a
reduction it abortion reisted deaths from 1,231 in 1942 w0 120 in 1971. Abortion—Part 2; Hearing Before
the Subcomminiee on Constitutional Amendments of the Commitiee on the Judiciary of the United Ssates
Senate on $.J. Res. 119 and SJ. Res. 130, 93d Cong.. 2d Sess. 107 (1976} (April 25, 1974, samement of
Andre Hellegers).

3115, Public Health Service, Centers for Disease Control, Abortion Surveillance 61 (Nov. 1980).

" Cates, et al.. Morsalisy from Abortion and Childbirsh: Are the Suistics Biated?, 248 JAM.A. 192 (1982);
Le Bolt, et al., Mortaliry from Abortion and Childbirth: Are the Populations Comparabie?, 248 ).AM.A.
183 (1982). .

“*Schwaraz, neprs nowe 151, & 328.

i Calderone, mupra pote §. m 948,

“Hilgers & O'Hare, supre pote 155, x 63, 73.

In Dlipois, for example, muternal desths (defined as deaths anribwed w0 *°complications of pregnancy,
childbirth. and the puerpesium’') dropped from 1,141 i 1920, w0 699 in 1930, 0 114 in 1950, 10 40 in
1972 (the last full year before Ror). Between 1972 and 1981, however, matertal deaths oaly dropped from
40 to 27, and the rute only dropped from 2.2 0 1.5. Dlincis Dept. of Public health, Vital Statisvics filinois
1987 1.11 (March, 1984) (Table A).

75-974 0 - 24 -- 16
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are compromised not only by the likelibood that deaths relating 1o abortion are underre-
ported but also by the fact that the methods employed by some statisticians do not
represent & valid comparison between sbortion and childbirth; Most studies consider as
deaths related to **childbirth* virally all cases of maternal mortality not related to
abortion. why and whenever they occur. When comparison is made between abortion
and natural pregnancy during comesponding periods of pestation, naturs] pregnancy is
shown to be safer than induced abortion 2t every stage.'®

In contrast 10, unsubstantiated claims about the danger of illegal abortion and the
risks of childbirth, legal abortion has been consistemtly publicized since Roe as “‘safe’’
and *‘easy.’’ Abortion advocates vehemently assert that recriminalizing abortion will
inevitably make it unsafe. Likewise, proponents allege that legal abortion has litte neg-
ative psychological impact. At most, abortion advocates concede shori-term negative
psychological reaction but no long-term negative consequences. And in any case, psy-
chological consequences from sbortion are alleged to be less than, or no greater than,
those following childbirth.'* (The psychological impact of legal abortion is discussed
in subsection E. below.)

In wuth, the physical effects of legalized abortion are difficult o quantify accu-
rately. The late Christopher Tietze. Planned Parenthood’s statistician, wrote in & prior
edition of this book:

Abortion-related deaths are of course only the proverbial tip of the ice-
berg. Nationwide information on the incidence of nonfacal complicartions
of legal abortion, including major complications requiring inparient care,
is far less complete than information on abortion-related morwality. This
is so0 because there is no agreement among investigators as 1o what con-
stitutes a major complication, and no sysiem of surveillance is in place.'®

Only two national agencies have the capacity to compile national data about abortion,
the Centers for Disease Control (CDC) in Atlanta (2 division of the federal Department

1t is difficoit 10 determine an objective relstionship betweea legality and safery. “‘Legal abortion” is
defined by CDC officials *"ss 2 procedure performed by ¢ liceased physician or by soowons acting wader
the supervision of a licensed physician,”” while an “illegal sbortion® is defined *‘a3 & procedure performed
by the woman berself or by someose wio was not & licemsed physician and was aot acting woder the
supervision of a licensed physician.”” Avmsh, &t al., Legal Abortion in the United Sicses: Trends and
Morsaliry, 35 Contemp. Ob. Gyn. 58, 59 (Feb. 1990). But if any sbortion is definod as “'legal’’ merely if
& physician is licensed and safety is satriboted 10 this fact alons, thes most sbortions performad before 1973
were, in effect, “'legal sbortions™” as well. Tictze & Lewit, apva aoie §, st 23; Calderoas, supre sok 8§,
at 949,

S Hilgers & O'Hare, supre nokt 135, st 36-89 (compuriscn of mesornal mortatity atee from iaduced shomion
aod axwral pregnancy ducing Grst 20 weeks and final 20 wesks of pregnancy); Lamsks, ot ai., Morsatisy
Jrom Aborrion and Childbirth, 250 1A M.A. 361-362 (1963) (cormespondence, amphasizing that *‘sstwrnal
mortality cauted by sbortion should be compared with both vaginl delivery and cesarwen dalivery sepa-
raely . . . the results suggest that the mortality ras anoag women who bad an sbortion is almost twice
a8 high a5 saeternal movtality rases for womes who heve vagingl delivaries."").

iSchwar, sprs nose 15), st 331 (citing Devid, Aborrion in Piychological Perspective, 42 Am. ).
Orthopaychist. 61 [1972); Brewer, Incidence of Pos-Abortion Piychosis: A Prospective Stdy, | Brit. Med.

. 476 [197TTD).

"%m,w-ummzmmwm:m—mo.m.mm

& David F. Walber, ads., Abortion, Medicine, and the Law 303 (34 Rev. od. 1986).
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of Health and Human Services) and the Alan Gunmacher Institute (AGI). a private
organization that historically was the research arm of Planned Parenthood.'® There is
no federal abortion statistics reporting law.'s” The CDC relies on voluntary reporting
and on reporting made 1o the individual state departments of health pursuant to state
statute. This is a patchwork compilation since abortion reporting laws vary from state
10 state and some states have no reporting law in effect.'®® Many siates have anempied
to collect accurate medical daa through confidential abortion reporting.'® Yet these
have been regularly struck down by the courts.'™ Some providers may not report or
may underrepon abortions, as well as deaths and complications. to state authorities.'”!
The CDC admits that it annually underreports abortions and abontion deaths and compli-
cations.'’? As a result, the CDC repons are not entirely reliable. At the same time, the
AGI's ideological suppor for the broadest sbortion rights has enabled it 1o collect abor-
tion statistics directly from providers for the past 15 years.'”™ Bui the providers have an
obvious interest in not releasing compiete reponts of deaths or complications. And these
dats are apparently unavailable to the CDC and even less available 1o the public. As a

S Gomey, Abortion in the Heartland, Washington Post Health Section. Oct. 2. 1990, at 12-13 (*'the Alan
Guttmacher Institute. & research orgamization formerly funded by Planned Parenthood . . ™)

“Teen Pregnancy: What Is Being Done? A Siate by Siare Look, Report of the House Select Commintes on
Children, Youth and Families, 990t Coug., 2d Sess.. 5 (Dec. 1986).

WA Atrash, et al.. The Need for Nationol Pregnancy Morsality Surveitlance, 21 Fam. Plan. Perspect. 25 (Jan/
Feb. 1989). Francke noted this more than a decade ago: ““The discrepancy in numbers (of abortions] results
from the fact that the CDC receives its abortion daza from siste bealth departments, many of whom have
not establithed complewe or indeed any reporting sysiems since the legalization of abortion in 1973, The
Alan Guamacher lnstinne, on the other hand, seeks out sbortion siatistics from the actual providers of
abostien, and the CDC genrmally accepts those statistics as more accurate.” L. Francke, The Ambivalence
of Abortion 16 (1978). .

As a resubt of a suit by the ACLU. [linois. for example, has been prevented by federal court injunction
from collecung aboruon staustics since 1984. See Keith v. Daley, No. 84-5602 (N.D. [ll. Sepr. 28, 1934)
{conunuing temporary restruning order in effect. by agreement of the parties. for more than seven years).

\* See generally Wardie, infra note 225, a1 958 (ciung. e.g.. Cad. Heahh & Safety Code § 25955.5 [West
1984), Fla. Suat. § 390.002 {1989); Rev. Sat. § 338-9 [1983]); Idaho Code § 18-509 (4] {1987); Tl. Rev.
S, ch. 38, 9 81-30.1 [1989); Ind. Code Ann. § 35-1-38.5-5 [Bums 1985); Ky. Rev. St Ann. § 211.055
[Baldwin 1982]; La. Rev. Sui. Ann. 40:1299.35.8 [West Supp. 1989]; Me. Rev. Swat. Ann_ it 27, § 1596
[2) [1980); Md. Health-Gen. Code Ann. § 20-208 [1987); Mass. Ann. Law ch. 38, § 6, ch. 112, § 12R
[1983); Mich. Comp. Laws Ann. § 333.2835 [West 1980); Minn. Siat. Ann. § 145.413 [West 1989): Mo.
Ann. St § £88.052 (1983); Mont. Code Ann. § 50-20-110 {1989); Neb. Rev. Seat, § 28-343 {1925);
Nev. Rev. Star § 442.256, § 442.265 [1986]; N.J. Sat. Ann, § 30:4D-6.1 (1981]; N.M. Siat. Ann_ § 24-
14-18 {1978]; N.C. Gen. Star. § 14-45.1 [1986]; N.D. Cent, Code § 14.02.1-07 {1981); Okla, Stat. Ann.
of. €3, §5 1-738, 1-739 {West 1984]: Or. Rev. Stat. § 435.496 [Supp. 1987]; 18 Pa. Coes. Sut Ann.
§ 3207 [a}=[b], 3214 [Purdon Supp. 1989); S.C. Code Ann. § 44-41-50 [1988]; 5.D. Codified Laws Amn.
§ 34-23A-19 [1986]; Tenn. Code Aan. § 35-4-203 [1982]; Utah Code Ann. § 26-2-23 [3], 76-7-313 [1989];
Va. Code Ann. § 321.]-264 [1983]; Wash. Rev, Code Ann. § 43.20A.625 (West 1983]; W. Va. Code
§ 16-2F-6 {1985): Wis. St Ann. 69.186 (West Supp. 1989); Wyo. Saa. §§ 35-6-107, 35-6-108 (Michie
1977).

"™ Thormburgh v. American College of Obstetricians and Gynecologists. 476 U.S. 747 (1986). Compuwe the
propose! of te medical direcuw of Planned Paresthood is 1960:

We will sever find out bow many illegal abortions bave been performed, but bow about
mying w find out how many are being asked for? Suppose Toquests for sbortion were made
reportable? Why aot? Suppose that every time & woman comes 0 & doctor asking for an
sbortion. be makes 3 note of it along with some essily obtained nformaion and sends this
noke 2 his bealth officer. Suppose that afier » few such effort, physicians discovered that
the sky did not fall in oe them in the person of the law and that the privacy of their patients
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result, there is substantial reason 10 doubt the accuracy of currently cited national abor-
tion statistics. However, because they are the only available national statistics, the fig-
Ures are COMMON CUMTERCY. -

This underreporting of abortion deaths and complications is problematic. if wom-
en’s health and well-being are truly served by *‘safe and legal abortions.” then accurate
statistics should confirm this. Abortion providers should have nothing to hide and noth-
ing to fear from revelation of the truth. On the other hand, if women are maimed or
killed by legal abortion. they need protective safeguards. Abortion advocates should be
demanding comprehensive, nationwide reporting—open to public scrutiny—if only to
substantiate their claim that legal sbortions are safe.

Nor do statistics support the argument that legal abortion is necessory to protect
women's health. A profile compiled from the available data indicates that few abortions
are performed for reasons of **medical necessity.” ™ That is, abortion is rarely sought
because of a genuine health risk. The typical abortion patient today is white, single and
young and is secking sbortion for reasons other than serious health concemn, rape or
incest.'’™ “‘{T]wo percent of all abortions in this country are done for some clinically
idenrifiable entity—physical heaith problem, amniocentesis, and identified genetic dis-
ease or something of that kind. The overwhelming majority of abortions . . . are per-
formed on women who for various reasons do not wish to be pregnant a1 this time. "’ 17

Abortion advocates are thus relying on inaccurate, incomplete and unreliable statis-
tics to support their campaign 10 keep “‘safe’” legalized abortion on demand. As dis-
cussed below, legal abortion is not pecessarily safe for women (and obviously is not
“safe’” for unborn children). Neither was illegal abortion the great killer of thousands
of women. Abortion is not needed to avoid death by childbirth. And rarely is it sought
for gen. ‘ne reasons of medical necessity. Consequently, the proposition that Jegal abor-
tion is needed 10 protect women's health rests on faulty assumptions.

B. Physical Effects and Legal, **Back Alley*’> Abortions

Despite the clamor to “*keep abortions safe and legal,” evidence from the CDC’s
own experts indicates that the incidence of abortion complications and even death is
serious:

was being respeciad. Al the end of two or three yews we might really know something
sbout this disease of society.

Calderone, supra sote 8, at 952-53.

W Awrsh, of ol., supra sowe 162, = 58, 60. “(smmlmmmmm»m
maternal desths by 17-73 percest.”” Atrash, Ellerbrock, Hogue & Smith, The Need for Nacional Preguancy
Morsality Surveillance, 21 Fumn. Plan. Pervpect. 25 (Jaa'Feb. 1989).

M Feaacke ciies forrer CDC official Wiltard Cases: ** *Go with the Guinmacher Sgures,’ said Willand Cates,
Jr., chief of the Aborion Surveillsnce Branch. ‘Some stases require the reporting of fetal desths due 0
sbortion. Others don't. We think we're protty kucky w bave §5 percem of them recorded.” ™ Fraacks,
supra nos 168, ot 16, See also. Awnsh, Ellatbrock, Hogne & Smith, supra ool 171, ut 25,

1 Atrash, ot al., apra note 162, st 60; Francke, supra nowe 163, &t 16.

™ Totres & Forrest, Wiy Do Women Have Abortions? 20 Fam. Pisa. Perspect. 169 (198%).

Bid ; Atrssh. et of., Supra nose 162, xt 58.

™ Congtinational Amendmencs Relating s Abortion: Heorings on $.J. Res. 17, $J. Res, 18, S7. Res. 19 ond

- 5J. Res. $10.Bajore e Subconeninee on the Constisstion of vhe Sensve Cowmniniee on the Judiciary. b
Coog. 15t Sexs. 158 {Oct. 14, 1981) (statgmemt of Ervin M. Cuwshiner, M.D., M.P.H., U.C.L.A. School of
Public Health). See aiso Torres & Forrest, supra acee 174, st 169 (of §,773 abontion patients serveyed, 3%



475

IS ABORTION THE “FIRST RIGHT® FOR WOMEN? 131

The scope of the problem of abortion complications is large, both nu-
merically and economically. For example, in 1977, nearly 100,000 women
in the United Siates susigined complications of abortion. and 16 died
. + - Excluding the indirect costs of lost productivity, the estimated direct
cost of treating women who suffered complications in 1977 was over $22
million."”

Deaths from Jegal abortion do occur. One study, by the CDC’s own statistician relying
on COC data, concluded that there were 213 *“‘legal abortion-related’ deaths between
1972 and !985—an average of 15 per year.!™ Other studics report different totals for
deaths of women from legal abortion. '™

Follow-up on other abortion complications is compounded by women's refusal to
admit to the procedure, even when questioned confidentially. Former Surgeon Geaeral
C. Everent Koop, in a January 9, 1989, letter to President Reagan, noted that reliable
assessment of the statistical impact of abortion on women is made difficult by the fact
that zn estimated **50 percent of women [who} have had an abortion apparently deny
having had one when questioned."*'%

Observers, independently of the pro-life movement, agree that the legalization of
abortion has not eliminated “*back-alley’* sbortions; it has merely moved them 10 Pack
Avenue.'*' Investigative journalist Debbie Sontag, in her expose of the Dadeland Fam-
ily Planning Center in Florida, wrote: “Even in the days of legal abortion, the back
alley persists—on a commercial street, in a medical building, with a front door, and
sometimes even with a state license.'* '

cited maternal health considerations &s most importane £actor for choosing abortion. 1% cited rape or in-

<),

" Grimes & Cates, Abortion: Methods and Complications, in E. Mafez, ed. Human Reproduction: Concep-
tion and Consraceprion 196 (2 ed. 1980).

P Atrash. et al., supra note 162, at 58. But 540 deaths were examined as *'possibly abortion-related.”* This
arucle also concluded that among blacks, there is a higher rue of abomtion and a higher rate of abortion

morality.
'"m.mam.uwmmmmmm. 158 Am. J. Ob. Gyn. 420
(1988) (citing 193 deaths naticoally between 1972 and 1983): Grimes. Kafrissen, O'Reilly & Binkin, Faual
Hemorrhage from Legal Abortion in the United Seazes, 157 Surg. Gys & Ob. 461 (1983) (citing 194 deasha
MMIM-&!WMJMA 138 {1982) (cicing 138 deaths nationally between 1972
and 1978); Cates, Smith, Rochat, Pastracs & Dolman, Assessmens of Surveillance and Vieal Sparistics Data
Jor Moniroring Aborvion Morzality, United Scates, 19721975, 108 Am. i. Epidemiol. 200 (1978) {citing
240 desths, “legal,” “illegal,” and *‘spontancous’’ berween 1972 and 1979). In nooe of these articles. is
the critical criseria (““legal’ aborion versas *dlegal" sbortion) ever ciearty defined.
0 Letter from C. Everen Koop. Surpeco General of the Unisd Stases 10 President Rooakd Reagan, Janoary
9, 1989, 21 Fam. Plan. Perspect. 31, 32 (Jan/Feb 1989).
"'mmmwwumwa-mmwmw
ment was dirty, dusty and in dizrepeir. Some intravesous medications were administered withowt any phy-
sician presend. Patiends were oot given posloperative instructions. Gil, Clinic can resume first mrimenser
abortions, Louisville Courier Joursal, Nov 1, 1990, p. B); Gil, Docsor ar abornion clinic aor disciplined
by board. Lovisville Courier Journal, May 17, 1991, p. B1.
'"Smg.DoNuEua.bﬁlﬁm.sele?. 1989, a0 §. “In 1983, four women died from botched
sbortioos s Hipolito Barreiro’s dotoriows Biscsyne Boulevard ciinic called de Women's Cage Center. The
mmmumdumwmm.mmmuwum
and his ultimate conviction of practicing sdicine withoot 2 icense." **And in resposse, the Dude Couaty
[Florida] grand jury called for gremer state requistioo of sbortion clinics—regulstions previously declared
mnconstitutional by the Plorida Supreme Court."” Jd, m 22.
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Legal, ‘‘unsafe’” abortions are often ignored by abortion activists. Yet reported
cases of maternal death and injury may indicate that more women die and are injured
from legal abortion than many are willing to admit.'®? And countiess more women are
physically injured, often permanently. Enormous damages have been levied against phy-
sicians for botched abortions.'™ Countless more lawsuils are unreported becsuse the
case is settled prior to trial or appeal. Anecdotal information and lawsuits reveal that
women suffer mild to severe physical injury and trauma from legal abonions, including
punctured uterus,'s* incomplete sbomions.'* pelvic inflammatocy disease '’ or stwoke. '™

Qccasionally, abortion clinic abuses are publicized and investigated.'® In Chicago,
Minois. the Chicago Sun-Times and the Better Government Association conducted an
undercover invastigation in the late 1970s into the practices of Chicago abortion clinics.
This resulted in a 12-part series in the Sun-Times. '™ Their joint investigation discovered
a dozen previously unreported deaths from legal abortion." In addition, they found
that abortions were performed by incompetent, unlicensed or unqualified physicians un-

" Adanta Obstetrics v. Coleman, 260 Ga. 569, 398 S.E.2d 16 (1990, Collins v. Thakkar, 552 N.E.2d 507
{ind. App. 1990); Kirby v. Jatwer, 190 I App. 3d 8, 343 N.E. 2d 965 (1989); Joplin v. University of
Mich. Bd. Regents, 173 Mich. App. 140, 433 N.W.2d 830 (1988); Sherman v. Ambasgador las, Co., 670
F.2d 25} (D.C.Cir. 1981); Martinez v. Long Island Jewish Hillside Medical Center, 70 N.Y.2d §97, 518
N.Y.5.2d 955, 512 N.E.2d 538 (1937); Hume v. Hinkley, 731 $.W.24 570 (Tex. App. 1987); Jesa-Charies
v. Planped Paremhood, 99 A.D.2d 542, 471 N.Y.$.2d 622 (1984): Delamey v. Krafte, 98 A.D.2d 128,
470 N.Y.$.2d 936 (1984). Vuitch v. Furr, 482 A.2d 811 (D.C. CL App. 1984); Mears v. Alhadeff, $8
A.D.24 827, “INYSZdIZB(Im)‘.Pmuv MeCroskey, No. 69038 (Ham. Co., Tens. Ch, Cv. Jan.
3, |M)(mowwummmmummumm 1989); Keys v. Capisol
Women's Center No. 90-00926 (D.C. Sup. Cx. 1991) ($565.¢ 10 settlement for alleged incompiess abortion
and pupoured uterus). See, generoily. Robents, Medicol Malpractice in Aborsion Cases. 3 Am. ). Teial Ad.
259 (1979).

Thineen-year-old Dawn Ravenell choked o desth under snesthesia for a 21-week abortion at Esstern
Women's Center, New York City's second-fargest abortion ceater; her parents were awarded $1.2 million.
Under cross-cxamination. defendant Dr. Alles Kline ooted his lack of concern for ber youth: **I've done
13-year-olds before. When they're 10, maybe 1'll sotice.** Kemison, Horror wale of aborrion, New York
Post, Jan. 7, 1991, &t 2, 25; New York Pomt, Dec. 11, 1950, at 7. A sacond woman disd afser 20 shortion
o Esstern Women's Center. Sbe was 21, Kemison, Abors patienss” maivese leads to snother death, New
York Post, Aug. 5, 1991, 2 2.

Sixseen-year-oid Erica Kat Richardson of Chelsesham, Maryland was injured during s abortios wish-
out purental knowledge. She was left without anestion on the operating table for four bours and died in &
hospital emergency room. Perl, Teen's death gfter abortion brings suit, rmuﬁawp:mwmy
May 335, 1990,

Teresa Causey, 3 17-yoar-0ld, died a fow hours after s sbovtion from which she oever awskened.
Fiocher, Macon seen dies after abortion, Macon Telegraph and News, Dec. 5, 1988, m 1.

Angela Duare, & 21-year-old mother of two, bled 10 desth after an sbortionist perforssed her wevns.
Vegas aborrion death ixvestipaed, Sia Frasciseo Examisar, Nov. 4, 199], st A-7,

Glenda Devis died on March 14, 1989, as & resul of s sbortios parformed three days sarlier at Aaron
Family Planming Clinic of Housoa. David Devis v. Asros Family Plansiag Cemer of Housoa, No. $9-
028771 (Harris Co.. Tex. July 12, 1989). Just & faw months ister, 2 woman died at another Houston cfinic,
Joe and Janet Momtoys v. Women's Pavilion of Howswoo, No. $9-56747 (Haeris Co., Tex. April 20, 1909).

Sevenicen-year-0id Latachie Vesi disd after an sbortion performed by Dr. Robert Crist, who previ.
outly hed been sued Gve times for borched abartions. ose mpuiting {n the woman's death. Mot were
second-wimeser sbovtions. Bravisy & McGuire, Docsor isvestigased in posi-abortion desch, Kansas Chty
S, Nov. 6, 1991, » Al.

Dr. Abu Hayst's medics] liceass was suspended by the New York Department of Hoalth afer be
severed the arm of a0 infant who servived & thind-rimester abortion. He had bers citd in sight pewviows
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der unsterile conditions. on women who were not pregnant, without anesthesia or before
anesthetics could 1ake effect; results of pregnancy tests were intentionally withheld from
patients; because of unsanitary conditions and haphazard clinic care, many women suf-
fered debilitating cramps, massive infections and such severe internal damage that all of
their reproductive organs were removed: because of assembly-line techniques and severe
overcrowding, patients were forced to leave the recovery room while they were still in
pain; medical records, including patients® vital signs. were fabricated or falsified; clinics
failed 1o order critical postoperative pathology repotts, and ignored the resulls or mixed
up specimens; women received incompetent counseling by untrzined staff who often
were paid on a commission basis; unscrupulous sales techniques were used to pressure
women into having abortions; and kickbacks were paid for abortion referrals. Some of
the doctors investigated continued to practice. ¥

In subsequent years, dozens of abortion malpractice cases were filed against Chi-
cago-area clinics and doctors, including the Michigan Avenue Medical Center,'"” Bio-

cases, including the death of a icenager. Bellun. Manhanan doctor loses siare license over abortion cases.
New York Times, Nov. 26, 1991, &t Al2,

Earle. Adm. v. Armstrong, No. 91-1343 (Lucas Co., Ohio Ct. Comumon Pleas, April 24, 1991).

*“Thomas v. Family Plaaring Medical Center of Mobile, No. CV-87-000899 (Mobile Co.. Ala. Cir Ct. June
5, 1991) (310 millico jury verdict); Ruckman v. Bamrett and Central Cenuer for Women, No. CV-188-
675CC (Greene Co., Mo. Cis. Ct. Jan. 28, 1991), appeci dockered, No. 17433-2 (Mo. Ct. App. Mar. 26,
1991) (3330,000 actus! dunages and $25 million aggravating damages awarded by jury in wrongful death
sait); Gallagher v. Barton, No. 80 L 1539 (Cook Co. Cir. Ct. April 14, 1989), rev'd sub. nom., Northern
Trust Co. v. UpJohn Co., 213 ill. App. 3d 390, 572 N.E.2d 1030 (1991) (59.4 million jury award for
evere brain damage reversed for failure 10 establish standard of care), Chicsgo Tribune. April 15, 1989,
at sec. 1, p. 6, col. 2; Thompsoo v. Washingron Hospital Center (D.C. Super. €1} (34.6 million for
imeversible brain damage), Abaamowicz, Brain damaged panemt awarded 34.6 muliion, Washington Post,
March 24, 1989, at Ba. col. 3.

Ellen Williams® family was swarded 31 million after her death at the hands of Dr. Chatoor Bisal Singh
and Dr. Nabd Ghali in 1985, resulting from an infecuon due 10 a perforated uterus and bowel. Sontag.
supra note 182, at 12.

'The New York Health Department suspended Brooklyn physician Dr. Colin Bailey on April 3. 1991, for
cases in which onc wornan suffered a punctured uterus and another suffered a heant attack. New York:
Phrysician Suspended, Abortion Report, April 3, 1991, a1 2.

'“Dr. Ming Kow Hah, a Queens, New York, doctor, was suspended from medical peactice by the New York
Sute Health Deparment in November 1990 after an alleged incomplets abortion in which the fein! head
was retained by the woman. Holland, State Mulls Fate of Queens Aborsion Doctor, New York Newsday,
Feb. 4. 1991, a1 29; Holland, Siate Hears I'st Witnesses Againss Doctor, New York Newsday, Nov. 74,
1990, &t 27; Holland. Wky They Suspended Doctor Hak, New York Newsday, Nov. 25, 1990. m |, 3, 65;
Fischer, “Danger’’ Cited in Suspenzion of Queens Doc, New York Newsday, Nov. 17, 1990, a1 3. This
same physician was one of several physicians who were the focus of the Chicago Sun-Times 1978 series
entiled, The Abortion Profueers, infra nose 190. See alto Watson v. Ming Kow Hah, No. 79 L 24730
(Caok Co. 1. Cir. C1.).

"' Flodin, Wiy { Don't March, Newsweek, Feb. 12, 1990, at 8,

'™ Atlanta Obstetrics v. Coleman, 260 Ga. 569, 398 S.E.24 16 (1990).

'@ See. ¢.g.. Peopie v. Florendo, 95 B1.24 155, 447 N.E.2d 252 (1983); People v. Bickham, 39 1.2d 1, 431
N.E.2d 365 (1982).

" Zekman & Warren, The Abovtion Profiteers, Chicago Sun-Times, November 12, 1978, at 1; Meer the
Profucers, Nov. 13, 1978, at 1. Nov. 16, 1978, at 19; Nov, 19, 1978, & 25,

™Id. The series lined abortion dexths of the following women: Evelyn Dudley (March 16, 1973), Julia
Rogers (March 28, 1973), Jane Roe No. 1 (00 date), Dorothy Muzorewa (August 23, 1974), Linda Foadeen
(Foodres) (Jan, 20, 1974), Dorothy Brown (Aug. 16, 1974), Sharon Floyd (Mas. 28, 1975), Ssadra Chmiel
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genetics Ltd..'™ Albany Medical Corp..*** Concord Medical Center,'™ Women's Aid
Clinic,’” Park Medical Center,'™® American Women's Medical Group ' and Dr. Ulrich
Klopfer.?® The clinic regulations adopied in Chicago in the 1970s~—prior 1o the Sun-
Times investigation—had been enjoined by a federal court.’® The clinic regulations
adopted by the Illinois General Assembly in the wake of the 1978 investigative series
were also enjoined by a federal judge in 1985 and were eventually scrapped by the
Hlinois Attomey General in a settlement with the ACLU. %2

Because of the lack of 2 nationwide reporting system. it is impossible 10 provide
anything more than a sample of cases on 3 national scale. But identified abortion mal-
practice cases have been filed in Alsbama,™® Califonia.® Nlinois,™™ Michigan,>™®
Minnesota, ™ Kentucky,®® North Dakots.”® Ohio,?'® Tennessee?!! and West Vir-
ginia,*** among others. Los Angeles County is another metropolitan area with con-
firmed, but officially unreporied abortion morbidity and monality. Between 1970 and
1987, at least 20 deaths occutred from legal abortion.3*?

(June 3. 1975}, Jane Roe No. 2 (Springficld, 1975), Jane Roe No. 3 {1973), Diane Saith (Sepr. 11, 1976),
Jane Roe No. 4 (1977), Sherry Emry (Jan. 2, 1978). Another woman, Barbales Davis, died in Graniee
City, June 14, 1977. Subsequent cases were filed for wrongful deah from abortion in Cook County,
Dlinois. Gilbent v. Women's Aid Clinic, No. 85 L J04355; Moore v. Bickham, No. 87 L 15971; Beston v.
Biogenetics. No. 89 L 2906.

2S¢ supra note 186 regardiag Dr. Ming Kow Hah, See infra pote 215 regarding Dr. Amold Bickha,

Dr. Floreodo, was sued ot least ten times berween 1977 and 1990 for alieged abortion malpractics: Roberts
v. Fiorendo, No. T7 L 20887; Mears v. Florendo, No. 79 L 19385; Magerkurth v. Florendo, No. 79 L
§9366: Wallace v. Florendo, No. 82 L 19014; Tate v. Florendo, No. 83 L 18423; Forsythe v. Floreado.,
No. 84 L 4548; Heaning v. Florendo, No. 85 I 9757; Boykins v. Florendo No. 85 L 18937; Taylor v.
Florendo, No. 88 L 4085; Sonile v. Florendo, No. 88 L 22540, Other abortion malpractice suits were filed
againgt other doccors at the clinic—Belisk v. Patmer, No. 78 L . -452; Davis v. Poma. No. 9 L 374;
Wason v. MAMC. No. 79 L 24780; Chism v. Agustin, No. 82 L 3727; Liggent v. MAMC, B4 L 6197;
Bates v. MAMC, No. 84 L 8583; Wolff v. MAMC, No. 85 L. 7571 jordan v. MAMC, No. 85 L 9488;
Lyons v. MAMC, No. 85 L. 12356; Williams v. MAMC, No. 85 L 14454; Lockwood v. MAMC, No. 85
L 18607; Parhamn v. Urban Health Services, MAMC, No. 85 L 18685: Washington v. Perez, No. 85 L
18982; Thomas v. Perez, No. 85 L 19262; Wilson v. Perez, No. 86 L 5324; Ross v. Urban, No. 88 L
3253; Conningham v. Cruz, No. 89 L $639; Scon v. Urban, No. 89 L 14359; Spagnola v. Agusin, No,
79 L 16622; Kemaghan v. Agustin, No. 87 L 2097; Colbert v. Agastin, No. 89 L 206. The suthors are
graeful for the original research identifying these suits by Timothy Murphy and the Pro-Life Action League
of Chicago.

*Deane v. Bickham, No. 75 L 12753; Kim v. Bickham, No. 77 L 23379; Harringwa v. Bickbam, Ne. 78
L 9382; Krossz v. Baldoceda, No. 78 L 23724; Young v. Baldoceda, No. 79 L 5213; Moreno v. Bioge-
setics, No. 79 L 8163; Rudowicz v. Zivkovic, No. 79 L 5639; Joues v. Zivkovic, No. 79 L 28851; Najenn
v. Biogenetics, No. 82 L 9831 Cole v. Baldoceds, No. 82 L 22100; Daylie v. Biogenetics, No. 83 L
12204; Mitchell v. Baldoceds. No. §3 L 13383; Paywn v. Baldoceda, No. £3 L 20388; Weidner v, Bal-
doceds, No. 83 L 23448; Puny v. Molina, No. 84 L 22841; Patwrson v. Biogesetics, No. 85 L 16375;
Stinger v. Biogenstics. No. 38 L 19456; Benton v. Biogenstics, No. §9 L 2906; Fernandez v. Okwuie,
No. $9 L 13460, Ocher suits have been filed sgainst physicians &t this clinic: Hammoad v. Obati, No. 88
L 717; Pierce v. Obasi, No. 89 L £5575; Paterson v. Obasi, No. 89 L 17575; Hurvis v. Zapata, No 84 L
2410; Kermaghun v. Zapats, No. §7 L 2097, Ser also, Robinson & Petacopue, Mickigen Avenue aborsionis
sain, Chicago Sun-Times. Nov. 4, 1979, m | (Biogpmetics owner Keaneth Yallin shot 10 dessh). The
suthors are grateful for the original resesrch identifying these suits by Timothy Murphy and the Pro-Life
Action League of Chicago snd for the ressarch for foomones 195-200, 213.

WKoriowski v. Albany, No. 76 L 22826; Hamis v. Albany, No. 77 L 4163; Micles v. Myers, No. W L
41988; Budscki v. Taparia, No. 79 L 6074; Insalsio v. Alamny, No. 79 L 6562; Mourning v. Albamy, No.
79 L 8864; Weston v. Albany, No, 79 L 13670; Archambesy v. Myers, No. 80 L 23068; Oshiseki v.
Myers, No. 81 L 443; Sadowaki v. Albany, No. $1 L 10591; Hoffman v. Albany, No. 8§ L 16554; Jafte



479

1S ABORTION THE "FIRST RIGHT™ FOR WOMEN? 135

It is apparent from abortion malpractice cases and from newspaper stories that the
legalization of abortion has not eliminaied abontion deaths and injuries or **back-alley
abortions”* and unskilled abortionists.”"* Many of these physicians are still in business
and still operate their clinics in major metropolilan areas *'* Because some abostion
experis assert that the safety of abortion is directly relawed to the experience of the
abortionist.*'* one might think that the physicians whbd have been sued for malpractice
have performed relatively few abortions. Quite the opposite is true. Many of the phy-
sicians who are sued in such cases have performed thousands of abortions.®'” They
continue 1o qtacuce in the name of *‘choice."’ insulated from government regulation and
largely immune from effective private redress,

Despite official support for abortion from major medical organizations like the
American Medical Association and the American College of Obstetricians and Gyne-
cologisis, a strong and growing stigma against performing elective abortion exists among
doctors. Perhaps for this reason, the number of physicians willing to perform abortions

v. Rebandel, No. 82 L 11472; McGowan v. Myers, No. 82 L 15203; McKenna v. Albany, No. 82 L
22499; Hawk v. Albany, No. 84 L 5490: Bartyzel v. Blumenthal, No. 84 L 18187; Schindel v. Albany,
No. B4 L 23584: Schmidt v. Albany. No. 85 L 11809; Konczak v. Rebandel. No. 35 L 17203; Smiley v.
Albany, No, 86 L 17935; Ahmed v. Albany, No. 87 L 15875. Mazalan v. Blumentbal, No. 38 L 2016;
DiMaruno v. Albany, 88 L 5723. Herskovitz v. Myers, No. 88 L 22225. All cases are filed in Cook
County. Blinois, Circuis Court.

W Allen v. Concord, No. 75 L 17343; Bouwense v. Concord, 79 L 25110, Roe v. Zapaua, No. 30 L 1301;
Helm v. Zapata, No. 80 L 4830: Wicgand v. Hankin, No. 80 L 8508; Bynum v, Salimi, No. 80 L 2579¢;
Peakails v, Kim, No. 81 L 7731; Burwell v. Kuo, No. 8] L 16352; Sowinski v. Bozorgi, No. 81 L 17059
Levy v. Pelta, No. 81 L 24651; Brandt v. Kim, No. Bl L 26210: Chomsky v. Ventura, No. 82 L 6446;
Greve v. Ventura. No. 82 L 14030; Dunn v. Salimi, No. 82 L 17572; Deco v. Coocord. No. 83 L 5203;
Crum v. Salimi, No. 84 L 13660, Garcia v. Kuc, Ne. 87 L 7938; Kang v. Bozorgi, No. 38 L 18636;
Robinson v. Hankin, No. 90 L 4882. All cases are filed in Cook County, Iilinois, Circtut Count.

" Kerstesn v. Turow, No 75 L 15616, Jooes v. Turow, No. 75 L 1: Vogel v. Turow, No. 76 L 10066;
Jewell v Otsen. No. 77 L 16890; Welninski v. Turow. No. 78 L B8125: Dobson v. Turow. No. 79 L
16059; Kahn v. Turow, No 79 L 10033; Kelly v. Turow, No, 79 L 20392. Pinto v. Turow, No. 79 L
29343; Vanderhvden v. WAC, No. 80 L 18035; Alexandria v. Turow, No. 81 L 24043; Sumicy v. Pirna-
2ar. No. 82 L 19115; Mai v. Turow, No. 83 L 13861 Pope v. Twow, No. 84 L 13350; Coben v. Olsen,
No. 84 L 13571; Kuehoe v. Turow, No. 84 L 20307; Goedecker v. Turow, No. 85 L 10455; Harolin v.
Turow, No. 85 L 14364: Skocz v. Pirmazar, No. 88 L 9809. All cases are filed in Cook County, [linois,
Circuit Court.

" Goryl v. Nemerovaki, No. 80 L 23157; Robinson v. Nemerovski, No. 82 L 21661; Kenny v. Nemerovaki,
No. 82 L 2183%; Peini v. Arora, No. 85 L [2727; Powell v. Park Medical Center; No. 85 L 17633, See
alse Jackson v. Arora, No, 835 L 19584: Wonlwonh v. Morkgne, Mo, 91 L 6791, All cases xre filed in
Cook County, Dlinots, Circuit Court.

"™ Ginos-v_Banon, No. 75 L 1541; Caprio v. Barton, No. 76 L 5835; Duggins v. Banoo, No. 78 L 21281;
Besenhofer v. Bown, No. 79 L 4629; Gurik v. Banon, No. 81 L 3932; Szosuk v. Baron, No. 85 L
19546; Walker v. Barton, §7 L 17994. All cxses are filed in Cook County, fllinois, Circuit Court.

*Heran v. Chicago Loop Mediclinic, No. 79 L 26661; Canwa v. Chicago Loop Madiclinic, No. 80 L
3966 Tebbeos v. Marcowix Medical Service Corp., No. 82 L &309. See also Zeltman, Aborsion Unis
Under Fire Here Closed, Chicago Sun-Tunes, Jan. 3, 1980, m 18, col. 1. All cases are filed in Cook

"WWCQHV.GMH.“M.SMFMIMIMGL 1974), cers. demind, 420
U.S. 997 (1975); Miner, Two move reports of Myniereciomics after abortions ay the Friemdship censer,
Qhicago Sun-Times, Msr. 24, 1973, m 12, col. 4 {noting three women undergoing kysierectomics i March
‘1973, after undergoing abovtions s Friendship Medical Cemter).

2t Ragsdate v. Turoock, 841 F.24.3139 1358 (7th Gir. 1988), juris. posponed. 109 S. CL. {1989) (stayed
pending hearings below), Subsequently, the Mlinois attorney genersl setticd the case with the plabncifls,
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is declining.*'® At the same time. the stigma diminishes the number of hospitals that
permit abortions. thereby increasing the extent to which abortions are performed in great
numbers in speciaity abortion centers. Today. most abortions are performed in approx-
imately 800 specialty centers in the United States. Sd

I many clinics, abortion counseling is either nonexistent or inadequate. Physicians
spend little tife. if-any, with their patients. evenlfmepmemmyounggnlsm
Botiom-tine profitability controls'most sbortion practice, and the physician is cypically
paid per abortion, not for time spent in counseling.”™ The situation was effectively
summarized by Justice Sandra Day O'Connor,in her 1983 dissent in City of Akron v.
Akron Center for Reproductive Health: **It is ceruiinly difficult to understand bow the
Coun believes that the physician-patient relationship is able to accommodate any interest
that the State has in matemal physical and mental well-being in fight of the fact thilt. the
record in this case shows that the reiationship is nonexistent.” 22 As a practical raatter.
for women. this means that an increasing percentage of abortions are performed in
assembly-line fashion by anonymous doctors who spend fittle dme with cheir patients.

virwally elimunating the sarength of many of the regulations, which was approved by the federal district
cowt. The federal court of appeals affirmed. and the Supreme Court denied an appeal brought by inserven-
ors, ending the lhigation. Ragsdale v. Turnock, 734 F. Supp. 1457 (N.D. 1. 1991}, qff € in part, dis-
migsed in part, 941 F.2d 501 (7th Cir. 1991), cerr. denied sub. mom., Murphy v. Ragedale, 112 §. C1
879 (U.S. Jan. 13, 1992).

> Saniford v. Planned Paresthood of Alsbama No. 90-6411 (Jefferson Co.. Ala.. Cir. Ct. Aug. 21, 1990),

M Schiose v. Planned Parenthood, No. 349599 (San Maito Co., Cal., filed Mar. 21, 1990).

M Shirk v. Kelsey, No. 84 L 13308 (Cook Co., ll., Cir, Ct. Feb. 5. 1991), appeal Aled. No. 91-0738 (I
App. Mar. 8. 1951) ($375.000 jury award of punitive and compensatory damages for sbortion incressed 0
$525.000: incomplete abortion al nine weeks gesation); Lamar v. Obasi, No. 89 L 13692 (Cook Co., ]
Cir. Ct. filed Oct. 12, 1989) (alleged wrongful death); Patterson v. Qbasi, No. 89 L 17575 (Cook Co., L.
Cir. Ct. Rled Dec. . 1989) (alieged incompiese abortion, perforsted siertis). See supra aotes 191198,

2 Stamon v. Detroit Macomb Hosp.. No. 85-502-157 (Wayme Co.. Mich.. Cir. Ct).

*Maki v. Mildred 5. Hanson, M.D.. No. 89-13330 (Minn. 4h Jud. Dist. Ct. filest Sepe. 9. 1989) (alleging
negligence, bantery. infliction of emotional diswress, Iack of informed consent); Jodel Field v. Mildred §.
Hanson, M.D., No. 91-5057 (Heanepin Co.. Minn. 4th Jud. Dist. Cu. fled Mar. 1. 1991) (alleging neghi-
gence, banery, breach of implied comwracy); J.L.S. v. JM.. M.D. and G.H.L.. No. 90-3303 (Misa. 4th
Jud. Dist. Ct. filed Feb. 23, 1990) (alleging abortien on wenager. osgligence. maipractics); M.G. v. Planoed
Parenthood of Minnesow and Dr. Vaigamae, No. 90-909%0 (Heanepin Co.. Minn. dth Jud. Dist. Ct. filed
May 23, 1990) (alleging malpractice of abortion oo weenagey). The suahors are grameful to Michae! DeMoss,
Esq.. for idenrifying these cases.

% Muckle v. Banchongmanie, No. $9-C1-006286 {Jeffersom Cir. CL, Dist. 12) (twins sborwd without taother
being informed that she carried twins; mother expelled bead of coe twin at bosme afeer the abortion). This
“shortionist’s Louisville clinic was shut down by the stae of Kentucky in Sepiember 1990, but a staie judge
ondered the state 1040w him 10 resume abortions up 30 14 weeks gestation in November 1990. Gil, Clinic

can resume : abortions, Lovisville Courier Journal, Nov. 1, 1990, at B-1; Stae v. Womea's
Health Servicss, { Ky.. Cir. C1. Nov. 1, 1990).
Tamers Groen v. Roben +J.D., Jane Bovard, and Fargo Womes's Haalth Organization, Jnc., No.

901491 (Dist. Cu E. Central Jud. Dist. Cass Co.. N.D, filed Aug. 16, 1990) (alieging malpractics. exees-
sive bleading, hyseractomy); Nancy Sabot v, FupWouulH-hw.he aad George Miks,
M.D., No. 8991 (Dist. C1. E. Castral Jud. Dist. Cass Co., N.D. MMZ. 198%) (slleging maiprac-
tice, ipcomplen aborgon. lack of aneshesia). R

M Pervine v. Dayton Women's Clinic, No. $9-4426 (Moatgomery Co., Ohio Ct. Common pless, filed Dec.
18, 1989); Perrine v. Ray Robinson, M.D., No. 90-3266 (Mootgomery Co., Obio Ct. Common Pleas fied
Aug. 9, 1990) (Gnal appealsble orders sent w0 all paries Feb. 26, 1992); Passmore v. Ganjean, No. 175142
{Cuyshogs Co., Com. Pleas Ct. filed Aug. 24, 1989); Tarr v. Mahosing Women's Center, No. #9 CV
167 (Mahoning Co.. Coms. Pless Cv. filed Aug. 1£, 1989): Lofion v. Cleveleod Cenetr for Reprodective
Health, No. 91977 (Cuyaboga Co., Com. Pleas Ct. fied May 23, 1915).
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For the vast majority of women, the notion that abortion is **between a woman and her
physician®" is unterly a myth,

C. The Protection of Women’s Health

How are women. as health care consumers, to be protected from abortion medical
malpractice? In the aftermath of the Supreme Court’s legalization of abortion on demand
in every state in 1973, many states tried to enact consumer protection laws, including
clinic regulations. informed consent requirements, waiting periods and confidential sta-
tistical data reponting requirements. All these were challenged immediaiely by abortion
activists and have largely been invalidated by the federal cournts. Abortion advocate Dr.
Willard Cates has acknowledged that the judiciary **has influenced the practice of abor-
tion most profoundly’'—more than the mass media, legislators or regulatory agen-
cies. 2 As a result, abortion in America is a largely unegulated industry.®*

After Roe, many states enacted clinic regulations.”® However, court decisions have
effectively prevented the states from enforcing many of those regulations. ¥ This out-

1 gradiord v. Chattanoogs Women's Clinic, No. 91CV0467 (Ham. Co., Tean. Cir. Ct. Sled Feb. 25, 1991)
(patient alleged botched sbornion, resulting in shock, massive bieeding and wansfer to-# hospita) emergency
room}.

ICAB and BAEB v. Women's Health Center of West Virginia, Inc. and Dr. John Hogan, M.D., No. 91C587
(Kamawha Co. Cir, Ct.. W. Vi, filed Maxch 1, 1991) (alleging malpractice, perforated wierus, Iacerated

cetvin).

#5ars Doe, No. 70-8468 (L.A. County Coroner’s Report); Janet Doe, No. 71-9846 (L.A. County Coroner’s
Report). Blevins v. County of Los Angeles, No. C 24787 (Sup. Ct. Cal., L.A. Co.); Margaret Doe, No.
72-7647 (L.A County Coroner’s Report); Kathryn Doe, No. 729387 (L.A Counry Coroner's Repon):
Natalie Doe, No. 72-11445 (L.A County Coroner’s Repon); Kathy Doe, No. 73-14675 (L.A County Cor-
oner’s Report); Cheryl Doe, No. 75-9493 (L.A County Coroner’s Repont); Mitsue Doe, No. 75-10935 (L.A
County Corr =1's Report); Lynetic Doe, No. 75-11665 (L.A County Coroner's Report); Maria Doe, No.
76-5654 (L.A County Coroner’s Report); Jacqueline Doe. Ne. 77-14563 (L. A County Coconer’s Report)
Jennifer Doe. No. 82-3251 (L.A County Coroner’s Repont): Cors Doe, No. 3313079 (L.A County Coro-
ner’s Repor): Chacon v. Avalon Memorial Hospital, No. 84-2948 (LA County Coroner's Report): Tanner
v.Inglewood Hospital, No. C 555 261 (Sup. Cr. Cal.. L.A. Co.):. Mary Doe, No. 84-16016 (L.A County
Coroner’s Report), Garcia v. Family Planning Associates Medieal Group, No. SOC 82220 (Sup. Ct. Cal..
L.A. Co.); Byrd v. Inglewood Women's Hospital, No. SWC 90298 (Sup. Ct Cal., L.A. Ca.).

Abortion-reiated deaths continue in California. It a 15-month period. one physician was allegedly
responsible for the deaths of three women. Ellis. Siare Panel Accuses MD of Negligence in 3 Deaths, Los
Angeles Times, May 5. 1990, az B1, Col. 5.

HeTragic End of Ghangian's Dream, New York Newsday, June 9, 1989, at 6. *‘Bomiefield Conditions'’
Reported at Hospial in Ingiewood, Los Angeles Times, Dec. 3, 1987, at 1-8, col. 4; 3 Die after Abortions
& Clinic, Lot Angeles Herald Examiner. Feb. 22, 1988, at A-1: Rado, Scrusiny of abortion clinic stondards
will continue, St. Petersbarg Times, Oct. 13, 1989, st 20A.

MZekman, suprs pote 190, at 1. Oue of the physicians publicized in the series. Amold Bickham, sill
practiced abortion until 1986, when an abortion be performed allegedly resulted in the death of an 15-year-
okl woman. Board Urges Penclty for Docior, Chicago Tribune, Aug. 28, 1988, sec. 2, p. 2; Charger
Sought Against Doctor in Woman's Past-Abortion Death, Chicsgo Teibunc, Mar. 2, 1987, sec. 2, p. 3.
See also Under the Knife, transexige of Jude 25, 1989, report of the Charnel 2 Investigative Team, WBBM-

Dr. Romachsi Baachomangie, whose Eouisville abortion clinic was shut down for operating illegaily
without a License (the clinic was dirty and in disrepair and performed sbontions throogh the 22nd week of
preguancy), was allowed 10 mopen less than two monthe Iater. Gil, supra note 208, a2 BI.

IW. Ham, Abortion Practice (1984).

37The physician who performed the aborion oo Dawn Ravenell (npra soie 153), resuiting in her death, had
admitiedly performed 3,000 abortions gince 1971

12 Under siege from prosesiers and Largely isolated from medical colleagues, doctors who perform abortions
say they are being heavily stigmatired, and fewer and fewer dociors are willing to cater the Seld.”* Kolata,
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come is affirmed by abortion advocates. In an increasingly familiar patiern, people who
call themselves pro-choice oppose clinic reguiations. even for such blatantly abusive
places as the Florida Dadeland Family Planning Center. Full-time 2ctivist Janis Comp-
ton-Carr explained, *'In my gut, | am completely aghast at what goes on at that place.
But | staunchly oppose anything that would correct this situation in law."" %7 In a recent
“60 Minutes'* expose of the Hillview abonion clinic in Maryland, Meredith Vieira
discovered that **Many pro-choice leaders knew about problems at Hillview, but didn’t
want them publicized.” ™* When confronied with the opposition of Barbara Radford,
executive director of the National Abortion Federation, Vieira concluded, *‘even though
those laws could make clinics safer, they {pro-choice leaders] usually fight them.** Pro-
choice Maryland State Senator Mary Boergers found that her support of laws to make
clinics safer made her *‘the enemy’” of the pro-choice movement. She accurately per-
ceived that **all arguments from the pro-choice community can become suspect.”" >
Just as relevant 10 women's health as clinic regulations, and apparendy just as
offensive 1o advocates of *‘choice,’ is fully informed consent.>® Since Roe v. Wade,

Under Pressures and Stigma, More Docsors Shun Abortion, New York Times, Jan. 8, 1990, at 1. Gormey,
Abortion in the Hearrland. Weshingion Post Health Section. Oct. 2, 1990, st 13, col. 2 {*'the iacreasing
reluctance of physicians to pasticipate directly in sbortion™); Jouzaitis, Group: Rural areas lose sborvion
access, Chicago Tribune, May 1. 1991, sec. [, at 10, col. 1. Apparently because of market fovces, **sbor-
tion services are not available in 83 percent of the nation's counties.” Id.; Wolinsky, Docwr log linsits
access o abortion, group says,” Chicago Sun-Times May 1. 1991, &t 3, col. 1; O'Hana, Aborsion: MDs
who do them and those who wor's, Amer. Med. News, Dec. 8, 1989, a1 17,

"*Torres & Forvest, supra note 174, st 169 n.* (nonhospital facilities that performed 400 or move sbortions
mam—mmmﬁyﬁimﬁﬂ“mwﬂm—mdh!lidmm;
The counseling . . . occurs entirely on the day the abortion is w0 be performed . . . It lasis
hmmmumnwmmmmummnm
0 one another . . . The physician takes no part in this counseling process . . . Counseling
is typically limited to & description of abortion procedures, possible complications, and birch
control techniques . . . The abortion itself takes five to seven minutes . . . The physician
has no prior contact with the minor, snd on the days that abortions are being performed st
the (clinic). the physician wmay be performing sboruons on many other adults and minors

. On busy days patients are scheduled in separnie groups. coosisung ususlly of five
patients . . . Afier the sbortion (the physicisn) speads a brief period with the minor and
others in the group in the recovery room . . .

Planmed Parenthood v. Damforth, 428 U.S. 52, 91 a.2 (1976) (Swewan, |.. concurring)
(ellipses in original).

BiSes Sontag, supra note 182,

462 U.S. at 473 (citing 651 F.2d & 1217 (Keanedy, )., concurring in pan and dissenting in pant]). Rt js°
wonhwhile sotiag that the only two women judges who coasidersd the City of Akroe's informed consene
ordinance ( Justice O'Connce and Circuit Judge Kenmedy) would have epheld it.

Wenns, The First Decade of Legat Abortion in the United Sisier: Effects on Macernal Healh, in Butior &
Walten, supra aoee 151, at 307,

DUCRS Telavision, 60 Minuzes, April 21, 1991, cumscript ot 17. Ouly in te most severe cosse—usually
involving sbortion desths—will state medical officials swp ia. See, ¢.g.. Deparunen of Professionsl Reg-
uistion v. Qbasi, No. $9-2096 (111, Dept. of Prof. Reg. Oct. 25, 1989) (empormily suspending licsam of
Inno Obasi, M.D., afier three allsged bosched abortions, including one sbortion death sad two pmfo