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Howarp UNIVERSITY

2900 VAN NESS STREET, N W
WASHINGTON, D C 20008

SCHOOL OF LAW

September 20, 1991

The Honorable Joseph R. Biden
Chairman, Senate Judiciary Committee
224 Dirksen Senate Office Building
Washington, D.C. 20510

Attn.: Ron Klain, Chief Counsel

Dear Senator Biden:

I am writing for the expressed purpose of clarifying issues
raised concerning the Equal Employment Opportunity Commission
(EEQC) ~issues that have dominated the confirmation hearings of
Judge Clarence Thomas, United States Supreme Court nominee, The
period at EEOC prior to Judge Thomas' tenure as Chairman, based on
the agency's record, would appear to be in dire need of
clarification.

Denigrating language has been used during the hearings to
describe an agency in shambles when Chairman Thomas arrived. I
submit, the agency was not in shambles. Far from it, EEQOC was
doing guite well, having fended off an unprecedented assault by
persons who would have liked to have seen EEOC closed. The
agency's budget had been targeted for severe reduction which caused
the staff to have to fight to save the agency at the very door
steps of the Office of Management and Budget. This action can he
easily found in EEOC's records.

EEOC won its fight to have the budget restored, even during
a time when it was without a quorum for 81 days, the first time in
the agency's history when it had only two commissioners.

During the confirmation hearings of Judge Thomas, there have
been several references to the Commission prior to Chairman Thomas'
arrival, mostly negative. In fact, to ny knowledge the record
reveals no responses from the nominee or from former members of
EEOC defending the Commission and its faithful and productive
employees during some very trying times prior to Judge Thomas'
confirmation a Chairman.

I was appointed to the Egual Employment Opportunity Commission
as a Republican in 1977 by President Jimmy Carter and as acting
chairman by President Ronald Reagan on March 3, 1981. I served as
acting chairman until I resigned on March 3, 1982.
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I was succeeded by Cathie A. Shattuck, also a Republican, whe
served for a short period as acting chair until Clarence Thomas was
confirmed by the Senate. Clarence Thomas was nominated as a
Commissioner and designated as Chairman by President Reagan the day
after I tendered my resignation as acting chairman in order to
start my transition out of government.

I feel compelled to provide two reports for the record that
I issued on October 8, 1981 (Year-End (FY '81) Report on EEOC
Activities) and on January 13, 1982 (Report To Field Directors).
These reports reflect the state of the Commission immediately
before Chajirman Thomas was confirmed by the Senate.

As the reports are contemporanecus with cChairman Thomas'
appointment by President Reagan, I will not editorialize on them
beyond the text of the reports. I do, however, want to laud the
faithful staff at the Commission in 1982 without whose assistance
and guidance the agency may have been irreparably crippled by the
Office of Management and Budget.

I respectfully request that these reports be entered intoe the
record of the hearings of Judge Clarence Thomas for the United
States Supreme Court. The purpose of this tender is to show that
EEOC was operating at high standards when Judge Thomas assumed
leadership of EEOC.

Sincerely,

Claiy it (.

J. Clay Smith, Jr.
Professor of Law

Jes:jah

Enclosures
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DR. J. CLAY SMITH, JR.
ACTING CHAIRMAN, EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
REPORT TO THE CIVIL RIGHTS AND BUSINESS COMMUNITY

October 8, 1981

YEAR-END {(FY '81) REPORT ON EEQC ACTIVITIES

Several prominent civil rights groups, members of the
business community and the House Subcommittee on Employment
Oppertunities chaired by the Honorable Augustus Hawkins, have asked
me in my capacity as head of the Egqual Emaployment Opportunity
Commission to report to them on those matters which might be of

interest concerning the on-going activities of the agency.

The Equal Employment Opportunity Commission 1s alive and well
at this time, but I kid you not when I say that we are in a desperate
fight for survival. The President has stated on several occasions
that he is firmly committed to €qual job opportunity for all
Americans. I have not been informed that he has wavered, changed
or altered this view. Yet there is that underlying perception,
fear and apprehension that things are not the same and that
there will not be continued vigorcus enforcement of civil rights

laws.

To allay some of the existing pessimism, I thought it would
be approériate for me to issue a first time ever report to the
civil rights and business communities on the current status of
the Commission's activities. So what will follow here will be a
chronological play-by-play of the various program areas in the
agency, followed-up by an urdent concern which faces us today.

This report covers the following subjects:
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Compliance Activity

Charge processing figures for the first three guarters of
Fiscal Year l98) show a continued climb in the area of production
and benefits, During this peried the Commission received for
processing 40,293 charges. Our field offices have resoclved 54,482
charges or 35% more charges than we have taken in. This represents
a one~-third increase in production over comparable figures for

Fiscal Year 1980.

In the Title VII area, the Commission took in 31,751
charges and resolved 45,456 or almost 45% more than we have taken in.
The Commission's Title VII backlog, which stoocd at almost 70,000

charges as of Januvary 1979, is now below 24,000 charges.

liore 1mportant, Commission processes continue to provide
substantial relief. Despite the extraordinary number of resclutions,
the Title VII rapid charge settlement rate is holding at 43%, The
settlement rate for Age discrimination charges has risen to 25% and

Egual Pay settlements have gone up to 27%.

Through nine months of 1981, approximately $60 million in
relief was obtained for 36,682 people., These figures exceed

benefits attained for all of Fiscal 1980.
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LITIGATION

The Commission's litigation program continues on the upswing.
puring the €fiscal year, the legal activity of the Commission is

reflected as follows:

Staff Licigation Recommendations

FY ‘80 FY 'Bl(9/25/81)
Title (VII) 247 291
Age (ADEA) 53 93
Eguai Pay (EPA) 93 67
apprevals by the Commission
FY '80 FY *B81(9/25/81)
TITLE (VII) 195 199
Age (ADER) 53 69
Equal Pay (EPA} T4 55
3322 373
Actual Cases Filed*
FY '80 FY '81(9/25/81)
TITLE (VII) 200 208
Age (ADEA) ’ 47 €6
Equal Pay {EPA) 79 46
326

*Cases filed i1nclude ainterventions and regquests for temporary
preliminary relief under Section 706(f£)(2), and does not include
subpoena enforcementcs.
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Litigation Copsts/Monetary Benefits

A Comparison of Half-Year

Statistics

FY 80 FY 8l % Changed
Obligated
Litigation Costs s 736,500 $1,250,166 +70%
Monetary Benefits 2,064,250 3,897,705 +89%

Court and Administrative Hearings Handled this fiscal year through

9/15/81 243

Lawsuats Currently Pending Federal EEO
EEOC (Employees) 21
19 Title VII
FOIA (Freedom of Information Action) 33
& Other
4

Cases against EEQC decided between June 30 and Sept. 15, 1981
Won Lost Settled

16 0 4
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This would make the cumulative fiqures

won Lost Settled
34 2=1/2 9

Not included in the above is the fact that on September ll, 1981,
EEOC reached an agreement with Nabisco, Incorporated, who agreed
to establish a settlement fund for the benefit of a nationwide
class of female bakery employees. The settlement, upon final
approval by the District Court in Pittsburgh, Pennsylvania, will
exceed $5 million. MWNabisco, Incorporated, agreed to the following

significant provisions of the settlement:

(1) assigh all new production trainees to perform tasks in
both traditionally male and traditionally female entry
level jobs to afford exposure to the duties of both jobs;

{2) econduct, semi-annually, a training program for the pur-
pose of training female production employees to fill
temperary openings in higher-paying job classifications;

{3) allow female employees the opportunity to work overtime
without imposing certain conditions that interfered with
overtime opportunities in the past;

{4} eliminate all differences in work rules between pro-
duction departments;

{5) implement 2 sex-sensitivity program for management
personnel to be monitored by counsel for plaintiffs
and counsel for the EEOC;

{6) take steps necessary to discourage harassment of female
employees--establish a procedure by which females'
grievances of sexual harassment will be promptly resolved
and take disciplinary action against any employee who
engages in such harassment:

{7) post openings for all production jobs bakery-wide rather
than departmentally;

(8) include in all job postings a description of the job, a
statement that the successful bidder will be trained,
and a statement that the succeagful bidder has a right
to retugrn to her former classification without loss of
seniority;

6213 O—9-——28
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(9} engage in good faith efforts to recruit women to fill
at least 60 percent of the vacancies that occur in the
assistant foreperson position and at least 60 percent
of the vacancies that occur in the foreperson position
at each bakery;

(10) immediately promote certain long-term female supervisory
personnel to higher level positions;

(11} post in all bakeries, for a period of six months, a
notice, to be approved by counsel for plaintiffs and
counsel for EEOC, highlighting the affirmative relief
provisions:

(12} provide the EEOC with reports which will be used to
menitor compliance with the terms of the agreement;

{13) evaluate management employees and use as a criterion
for promotion their performance in securing and enforcing
equal employment opportunities for female employees;

(l4) abolish the practice of allowing employees in male-
dominated jobs to have first choice in bidding on most
desirable shifts before the jobs are posted for bid
bakery-wide:

{15) have no rules prohibiting the carry over of senxorzty
between departments or classifications.

The agreement resolved a lengthy and complex litigation matter

which arose out of a complaint filed in 1975 by two employees at

the Habisco Bakery in Pittsburgh.

The EEOC intervened in the lawsuit in 1977, following an
investigation of the numerous charges of sex discrimination filed
by the Pittsburgh bakery women on behalf of themselves and all
other female emplovees working in the production departments of the
bakery.

The settlement, one of the most far-reaching in EEOC history.
may impact as many as 8,000 women. The settlement fund will be
distributed to all female employees working in production departments

at the 11 bakeries any time on or after January 21, 1983,



Nabisco will bear the cost of notifying all eligible claimants
and distributing awards.

We also signed a settlement agreement with Sears, Roebuck
and Co., that resolved four EECC employment discrimination suits
against this nation's largest retailer, The terms of the agree-
ment were directed at insuring that Sears would implement pro-
cedures to monitor its own hiring practices in ways that should
assure compliance with the law. We believe then and now that
the agreement will enhance minority oppqrtunities at Sears,
and we hope to observe signs that will justify that belief in
the near future.

The suits, filed in October 1979, alleged that Sears used
discriminatory hiring practices involving race and national origin
at seven facilities in Atlanta, Memphis, Montgomery and New York.
This suit largely invelved procedural issues. A few days prior
to the settlement the U.S. Court of Appeals in New York affirmed
a lower court's dismissal of the New York suit, It ruled that the
Commission had not adequately negotiated the practices of the
facilities named in that suit,

The settlement agreement called for Sears to modify its
personnel practices at every facility throughout the nation. While
the agreement recognizes Sears' voluntary affirmative action efforts,
it required amendment of Sears' affirmative action program.

According to the agreement, Sears will have to give greater
attention to the minority composition of applicants and establish
procedures to monitor, at several levels, the comparison of a
minority group's composition of applicants and the group's
composition of hires in order to insure there is no discrimination

2t any stage of the hiring process,
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The agreement has a duration of five years during which, if
Sears complies with the agreement, the EEOC will not sue to seek
class-wide relief for hiring discrimination, although the EEOC
may seek relief for individuals alleged to be victims of hiring
discrimination., The agreement does not affect the rights of
private parties to seek i1ndividual or class~wide relief for
allegations of hiring discrimination.

The settlement agreement does not affect the EECC's nation-
wide sex discrimination suit against Sears which was also
brought in October 1979. A Federal judge recently crdered the

parties to be ready for trial in that case by June 1982.
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Office of Systemic Programs

The Office of Systemic Programs has made significant progress
during the latter half of FY '8l. A number of new charges were
issued, and charges which had been previously issued began moving
through the administrative process at a much more rapid pace.

The program is now fully staffed and operating at its projected
workload. The-office anticipates continued progress leading to

2 significant number of settlements and the initiation of as many

as 15 lawsuits in the coming year, depending on budgetary constraints.

During the latter half of FY '81, OSP issued 23 Commissiocner
Charges, bringing its total teo date to 130. Included in the last group
of new charges was the first charge ever issued by the Headguarters
Unit. This is especially significant since it reflects substantial
progress in the processing of the large number of backlogged pattern
and practice charges inherited by that unit at its inception.

The process of issuing charges was more firmly strugtured with
the completion of OSP's targeting model which compares the employ~-
ment profiles of similar employers within a given area. This
system permits OSP units to concentrate their limiced resources on
specific targets, The targeting model will be updated this year
as foon as the most ¢urrent EEQ-1's are placed on computer, and will
be expanded to permit the review of the employment membership
practices of unions and joint apprenticeship programs. We helieve
that this expansion will represent a major advance in the area of

efficient resource allocation.
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Cf the 104 charges issued prior to FY '8l, 20% have now
been fully investigated, most of these in the past six months.
During the 4th quarter of FY '8l, the Commission issued its first
7 decisions based on systemic charges and achieved settlement
of one 2dditional charge., The 7 decided charges are now in
conciliation, and will either result in settlement or be referred
for litigation early next fiscal year. An additional & charges
have been fully investigated, with decisions drafted, but are
being held pending settlement discussions and 4 other decisions
are presently undergoing headquarters review. Moreover, a number
of charges pending in the investigative phase are the subject
of ongoing settlement discussions. We project that more than 50%
of the present charge load (i.e., that which has not yet reached
the decision stage)} will either reach decision or settle prior
to decision during the next fiscal year.

QSP's Technical Services Division has continued in its role
as expert advisor to field and headquarters investigative and legal
units, The Technical Services Division has assumed a particularly
important role with respect to the Uniform Guidelines on Employee
Selection Procedures. During the 4th Quarter, the Division compiled
its first comprehensive data on review of test validation studies
and found that approximately 75% of such studies have been approved
either in whole or in part. This information has been published
in a number of EEQ newsletters in order to allay employers' concerns
that the UGESP standards are exceedingly difficult to meet.

Additionally, in keeping with EEOC's position that the UGESP should
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be consistent with current professiconal standards on test
validation, TS5D staff members have been active participants in
the American Psychological Association's current review of its
standards,

In the area of litigation, the Office has achieved several
major resolutions this fiscal year. Early in 1981, we entered into
a $l.1 million settlement witﬁ the Commonwealth Oil Refining Company.
The Commission's suit against CORCO had alleged pervasive sex and
national origin discrimination by the Puerto Rican refinery. Two
other settlements were tendered teo district courts within the past
s1x months, but final decrees have not been entered. An Qffice of
Systemic Programs lawsuit against the Alabama Power Co. and IBEW
was settled for approximately $2.2 million and included increased
job opportunities for minorities and women, company-wide. Most
recently, the Office settled a major portion of its protracted
litigation against the Operating Engineers unions in New York City.
Total monetary relief in that case was $81,500. More importantly,
in the light of current ongoing discussions relating to a
changing peolicy pertaining to affirmative action requirements, the
settlement provided for preferential work referrals for identified
victims of past discrimination. These referrals are especially
significant as the funding of the West Side Highway preoject in New
York insures the availability of jobs and the opportunity to

acqguire necessary skills.
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The Litigation Enforcement Division filed four new
actions during 4th Quarter FY '8l and these,-along with its
existing docket, will proceed in FY '82. The major focus of the
Division's resources over the next sewveral months, however, will
be the nationwide sex discrimination action against Sears,
Roebuck & Co., which is scheduled for trial in June 1982. Prep-
aration for this trial has been a majer activity during the past
six months. Such activity, coupled with the ongoing and intensive
settlement negotiations with another major corporation and union,

makes it extremely likely that FY '82 will see all of the

backlogged SICD charges resolved.

Office of Policy Implementation

One of the issues that has increasingly attracted the interest
of both the public and private sector is the need for regulatory
reform. Depending upon cone's political or economic perspective, the
term “regulatorg reform™ may have many different meanings. Re-
gardless of the philosophical perspective of who is addressing
this issue, almost everyone will agree that the issue of
regulatory reform is one that needs to be addressed in a very
systematic and intelligent manner, with an eye to developing a less
burdensome regulatory framework without dismantling the underlying
rationale which initially dictated the need for such government
interest, I will attempt to bring you up to date on the past and
present efforts on the part of the Commission to reduce the burden-
scmeness of government regulations and to clarify some common mis-~

conceptions that currently exist about Commission regulatory activity.
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It seems in order at this time to make a general comment about
the terminology often used by individuals when discussing this
general area of governmental regulations. This misuse of terminology
alone can often lead to unnecessary misunderstandings when dis-
cussing regulatory reform. First of all, when Congress passed the
Civil Rights Act of 1964, it specifically rejected proposals authoriz-
ing EEQOC to issue substantive regulations. Congress only authorized
the Commission to issue procedural regulations to carry out the
provisions of Title V!I,éénd in adédition, gave us power to provide
technical assistance to persons subject to Title VII. ~ Accord-
ingly, the Commission has historically chosen the vehicle of
interpretative guidelines to provide such technical assistance.

This distinction is not 2 minor one and needs to be kept in mind,

at least by our critics, when discussing the issue of regulatory
reform. Guidelines, unlike regulations, create no legal rights

or obligations, have no binding effect, and do not in and cf them-
selves have the force of law, Guidelines instead play the important
role of educating and advising employers about the day-to-day
application of a complex statute that can have far-reaching
consequences for employers. The guidelines are based primarily upon
court rulings regarding the application of the statute to the
specific issue Jdiscussed in the guidelines, or if there is little,
if any, legal precedent on the issue, what Courts have held in the

application of general Title VII principles,

1/ The Civil Rights Act of 1964, as amended, 42 U.5.C. §2000e -~ 8(c).
2/ 4., 42 U.S.C. §2000e - 4(g). '
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Even though guidelines create no substantive legal obligaticns
on the part of employers, the Commission is keenly aware of the fact
that the guidelines are regarded very seriously by the Commission,
employers and the courts, because they articulate EEGC's enforcement
position in regard to employers' practices and policies. Because of
this, proposed guidelines are always published in the Federal
Register with an invitation to the public to submit written comments
on the propeosed guidelines. The comments are then reviewed by Com-
mission staff, and often addressed in the preamble to any guide-
lines the Commission might issue or used as the basis of revisions
to the proposed guidelines. Sometimes the Commission may also
schedule a public hearing on the subject matter of proposed guidelines.
A recent example is the Guidelines on Discrimination Because of Reli-
gion where the Commission held public hearings in April and May cof
1978 in New York City, Los Angeles and Milwaukee,

As pointed out above, the guidelines create no substantive
legal obligations on the part of the employer. However, the guide-
lines themselves are sensitive to the fact that very rigid criteria

would often be particularly burdensome for employers, especially
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those who may wish to voluntarily pattern their employment practices
after those suggested in the Commission guidelines for purposes of
creating equal job opportunities for all workers and for protecting
themselves from possible Title VII liability. For example, the
Uniform Guidelines on Employee Selection Procedures (UGESP) include
a less stringent recordkeeping reguirement for employers with less
than 100 employees. UGESP alsc adopted the “"bottom line" approach,
meaning that even if certain components of the employer's total
selection process might have an adverse impact on a class pro-
tected by Title V1I, the Commission would look only at the final
result, i.e., did the selection process as a vhole have an adverse
impact. Alternative methods of test validating are alsoc permitted
by the UGESF so that an employer is free to choose whatever method
of wvalidation it prefers. Like other Commission guidelines, the
UGESP advises employers by what criteria their employee selection
procedures will be evaluated should they be charged with a

violation of Title VIIL.

Executive Order 122%] requires that each federal executive agency
publish in April and October of each year a semi-annual agenda of
proposed regulations that the agency has issued or expects to issue,
and currently effective rules that are under agency review pursuvant

to the Executive Order.



868

- 16 -

In August of 1981 the Vice President's Task Force on Regulatory
Relief announced a list of govenment regulations that would be
subjected to review under Executive Order 12291. This list contains
two of the Commission's guidelines, namely, the Guidelines on Sexual
Harassment and the Uniform Guidelines on Employee Selection Procedures.
The Vice President has identified the Sexual Harassment Guidelines
because of public comments criticizing them for failing to provide
adequate guidance to employers on such gquestions as to what
constitutes unwelcome sexual advances or prohibited verbal sexual
conduct under the statute., As to the Uniform Guidelines on Employee
Selection Procedures, the burdensomeness and the utility of the record-
keeping requirements are the subject of review. The Task Force
requested that we submit workplans for the review of these guidelines
by September 15, 198l. After meeting with the Task Force representa-
tives and under my direction, our proposed workplans were delivered
te the Task Force on September 9, 198l1. We expect to begin working

on these reviews in the near future,

The semi-annual agenda that has been approved by the Commission

for publication in the Federal Register during the month of October

describes current Commission.regulatory activity. Although the
Commission is of the opinion that none of its proposed guidelines

or procedural regulations fall within the Executive Order's definition
of a "major rule,* the Commission, nevertheless, chose to include all
of the 1tems that appear in the October semi-annual regulatory agenda
because of 1ts desire to keep all interested parties fully informed

of Commission ag¢tivities and to provide parties an e¢arly oppertunity
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to comment on proposed Commission policy statements, regulations or
guidelines, as early as possible.

The first category of guidelines appearing on the October semi-
annual agenda lists the current Guidelines on Sexual Harassment and
the Uniform Guidelines on Employee Selection Procedures, both of
which have been targeted for review by the Vice President's Task Force,
as discussed above.

The second category of Commission regulatory activity
included on the semi-annual agenda as reqguired by E.Q. 12291
contains an itemized list of proposed regulations and guidelineg
that are currently pending before the Commission. Each of the items
has been published in proposed form at least once 1n the Federal
Register for the purpose of soliciting written comments from in-
terested parties. Most of the items are procedural regulatiéns
governing the processing of Title VII charges or areas of EEQOC's
enforcement responsibility, such as the Egual Pay Act and the Age
Discrimination in Employment Act, which were transferred to the
Commission under the President's Recorganization Plan of 1978
{43 FR 19807). Five of the items are procedural regulations to
expedite the processing of federal sector complaints of discrimina-

tion. Included are:

l. Employment Discrimination; Procedure for Handling
Tomplaints

The EEQCC and the Department of Justice jointly issued
proposed rules {published on April 17, 1981, in

46 FR 22395) setting forth procedures for the handling
of complaints of employment discrimination which are
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filed with Federal fund granting agencies under
Title VI of the Civil Rights Act of 1964, Title IX
of the Education Amendments of 1972 and other pro-
visions of Federal law which prohibit discrimination
on the grounds of race, color, religion, age, sex or
national origin in programs or activities receiving
Federal financial assistance. The regulations allow
the fund granting agency to refer complaints to the
Equal Employment Opportunity Commission (EEOC). For
complaints covered both by Title VII of the Civil
Rights Act of 1964, as amended, or other statutes
within EEQC's jurisdiction and by Title VI of the
Civil Rights Act or Title IX, the regulations
contemplate that most complaints of individual

acts of discrimination will be referred to EEOC

for investigation and conciliation, while most
complaints of systemic discrimination will be
retained by the fund granting agency. Employment
discrimination complaints which are not covered

by Title VI or Title IX will be transferred to

EEOC., 46 FR 22395 (April 17, 1981). ‘The period

for submitting written comments ended on June

16, 198l.

Non-Discrimination on the Basis of Handicap Federally
Assisted Programs

These proposed regulations (published on lovember
29, 1979, act 44 FR 68482) set forth procedures and
policies to assure non-discrimination on the basis
of handicap. The regulations define and forbid acts
of discrimination against qualified handicapped
individuals in employment and in the operation of
programs and activities receiving assistance from
the Equal Employment Opportunity Commission. These
proposed regulations implement Section 504 of the
Rehabilitation Act of 1973, as amended, in compliance
with Executive Order 11914, April 29, 1976. The
proposed regulations have been approved in final
form by the Commission and are now in inter-agency
coordination pursuant to E.O. l2067.

Egual Employment Cpportunity in the Federal Government:;
Complaints of Handlcap Discriminatlon

The Egual Employment COpportunity Commission (pursuant
to notice published in 45 FR 24130 on April 9, 1980)
proposés te ameénd 1ts regulations concerning complaints
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of handicap discrimination in order to authorize awards
of back pay to applicants for Federal employment.
The proposed regulations also make clear that a com=-
plainant has the right to file suit in Federal court
if dissatisfied with final agency action, or failure
ko act, on a complaint of handicap discrimination.
These changes are necessary in order to conform to
the 1978 amendments to the Rehabilitation Act

of 1973, Final regulations have been approved

by the Commission and are currently in the

clearance process under E.O. 12291.

Equal Opportunity in the Federal Government;
Remedial Relief Under Section 717

Interim regulations, effective April 11, 1980,
were published in 45 FR 24130 on April 9, 1980,
revising EEOC's regulations on egual epportunity
in the Federal government (29 CFR 1613) to provide
that an agency or the Commission may award a com-
rlainant reascnable attorney's feeg and costs and
backpay when a complaint of discrimination under
Section 717 of Title VII of the Civil Rights Act
of 1964, as amended, is resolved in favor of the
complainant.

Procedures; Age Discrimination in Employment

On January 30, 1981, in 46 FR 9970, the Commission
published for comment proposed procedura) regulations
{29 CFR 1626) advising the public as to those pro-
poses to follow in processing charges and issuing
interpretations and opinions under the Age
Discrimination in Employment Act. These regulations
will complement the Commission's existing pro-
cedural regulations under Title VII of the Civil
Rights Act of 1964, as amended. The Commission hopes
to schedule a vote on final reqgulations before the
end of 1981,

706 State and Local Agencies

on July 21, 1981, in 46 FR 37523, the Commission
published notice of its proposal to revise its pro-

cedural regulations by the addition of §§1601.75, 1601.77,

1601.78, 1601.79 and 1601.80 to 29 CFR Part 160l. These
sections set forth procedures whereby the Commission

and certain State and local fair employment practices
agencies (706 agencies) are relieved of the present
Commission individual, case-by-case review of cases
processed by these agencies under contract with the
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Commission, as provided in Section 709(b) of
Title VII of the Civil Rights Act of 1964, as
amended. These sections set forth the procedures
by which the Commission may certify certain 706
State and local agencies which meet prescribed
criteria. These regulations are expected to
become final in October 1981.

Four of the items on the semi-annual regulatory agenda required
by E.O. 12291 discuss recordkeeping requirements proposed by the

Commission,

l, Reacordkeeping Regulations

Pursuant to notice of proposed rulemaking published
in 43 FR 32280 on July 25, 1978, the Commission
Proposes to revise its recordkeeping regulaticns

to require certain employers and labor unions to
retain lists of applications for employment for 2
years. This action is taken because the Commission
has found itself in a position of being unable to
secure specific relief for the victims of discrim-
inatory hiring or referral practices. The Commission
believes that a recordkeeping requirement would
assure more adequate redress for the victims of
discrimination. The period for recordkeeping of other
documents is proposed to be extended. In addition,
the definition of "employee" for reporting purposes
1s proposed to be modified. 3/

2. Collection of Applicant Data for Affirmative Action Purposes

This interim regulation was published in 46 FR 11285 on
February 6, 1981, effective immediately. This amend-

ment will permit agencies to collect handicap informa-
tion from applicants in order to implement and evaluate

3/ The Regulatory Flexibility Act of 1980 also requires that
executive agencies publish a semi-annual ageéenda listing proposed
requlations that will have an impact on small entities as defined
in the Act, The only i1tem appearing on EEOC's October semi-
annual as required by the Regulatory Flexibility Act of 1980 is
the proposed recordkeeping regulations.



873

- 2] =

special recruitment programs undertaken for
affirmative action purposes. Specifically,
agencies will be allowed to invite applicants,
on a voluntary basis, to identify themselves
as handicapped and specify the nature of their
disabilities. Agencies will be permitted to
use this information only for purposes related
to affirmative action and equal employment
opportunity.

3., Privacy Act of 1974; Proposed Privacy BAct System
of Records

on April 14, 1981, in 46 FR 2181%, the Commission
published notice of its proposal to establish a
system of records subject to the Privacy Act of

1974, 5 U.5.C. 552a. The proposed system, EEOC-1,
Age and Equal Pay Act Discrimination Case Files, will
contain information on individuals who file charges
or complaints of discrimination under the Age
Discrimination in Employment Act or the Equal Pay
Act. 4/

4. Privacy Act Regulations

On April 14, 1981, in 46 FR 21784, the Commission
puklished notice of its propeosal that pursuant to
subsection (k)(2) of the Privacy Act, the Commission
is exempting System EEOC-1, Age and Equal Pay Act
Discrimination Case Files, from certain provisions
of the Act. The Commission is concerned that the
lack of this exempticn would impede law enforcement
activities of the Commission.

The Reorganization Plan of 1978 (43 FR 19807) transferred
to EEOC the responsibility of enforcing the Egqual Pay Act and Age

Discrimination in Employment Act. Currently pending before the

the Commission are proposed interpretations of these two acts.

4/ The proposed Privacy Act System of Records and the Privacy Act
Regulations each require separate Commission action but are related
matters.
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1. The Egqual Pay Act; Interpretations -

On September ), 1981, in 46 FR 43848, the Commission
published its proposed interpretations with respect
to the enforcement of the Equal Pay Act., These
interpretations would replace thgse issued by the
Department of Labor at 29 CFR Part B00. Comments

on the proposed regulations must be received on

or before November 2, 198l1. The Commission proposes
to consider the submissions for a period of at least
ten days thereafter before adopting any final
regulations.

2. Proposed Interpretations of the Age Discrimination
in_Employment AcCt

on July 1, 1979, pursuant to Reorganization Plan lo. 1
of 1978, 43 PR 19807 (May 9, 1978} responsibility

and authority for enforcement of the Age Discrimination
in Employment Act of 1967, as amended, 29 U.$.C. 621,
623, 625, 626-633 and 634 (ADEA) was transferred from
the Department of Labor to the Equal Employment
Opportunity Commission. The Commission assumed enforce-
ment of the ADEA on that date. Prior to the assumption
of jurisdiction, the Commission commenced an in-depth
review of all existing interpretations of the ADEA
which were promulgated by the Departmeéent of Labor.

See 44 FR 37974 (June 2%, 1979%). On November 30, 1979,
the Commission published in the Federal Register its
proposed interpretations of the ADEA., See 44 FR 68858
{November 30, 1979). ©On September 29, 1980 in 45 FR
64212, the Commission rescinded its earlier proposed
interpretation. In August of 1981 the Commission
approved the interpretation originally propeosed in
November of 1979 which will rescind the interpretations
issued by the Department of Labor. Final interpre-
tations are expected to be published by October of 198l.

Pursuant to a request of the Office of Management and Budget
{OMB) under the authority of the Federal Reports Act, as amended by
the Paperwork Reduction Act of 1980, EEOC is seeking OMB approval of
the recordkeeping requirements contained in the Uniform Guidelines on
Employee Selection Procedures (UGESP)., EROC's completion of this survey
has been made a condition for OMB c¢learance. As defined by OMB, this
Survey will focus on the practical utilaty of the UGESP recordkeeping

requirements.
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In September 1977, EEOC entered into an agreement with HAS
pursuant to which NAS's Committee on Occupational Classification
and Analysis was to thoroughly examine the guestion of what methods
can be developed to assess the validity of principles used to estab-
lish and apply compensation systems.

Subsidiary guestions that were to be explored by the Committee
included: what systems are currently available or could be envisioned
that would objectively measure the comparability of jobs; to what
extent are systems of job analysis and classification currently
in use biased by traditional stereotypes and by other factors; and
in what ways hawve other.nations developed approaches to deal with
the structural bias 1n compensation systems.

On September 1, 1981, the National Academy of Sciences (NAS)
prasentaed to the Commission its final report on the subject of job
segregation and wage discrimination.

The report was prepared by NAS's Committee on QOccupational
Classification and Analysis and is entitled, "Women, Work and Wages:
Equal Pay for Jobs of Equal Value.,™ The report represents an important
milestone in the EEOC's continuing review of the complex issue of

whether wages for historically segregated jobs have been
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discriminatorily depressed because those jobs are held predom-
inantly by minorities and women. This issue is one of the largest
and most complex left unresolved unde; Title VII today." The final
report of NAS is only one part of the Commission's comprehensive
and systematic review of this issue.

Public hearings were held before the Commission on this issue
in Washington, D. C., on April 28, 29 and 30, 1980; and NAS sub-
mitted an interim report on this subject entitled, "Job Evaluation:
An Analytic Review®" to the Commission in February 1979.

Although thé report was prepared by NAS under a contract with
EEQOC, the report does not necessarily reflect the official opinion
or policy of EEOC. The National Academy of Sciences is solely respon-
gible for the contents of the report which was written by a distin-
guished and balanced group chosen by HAS, and will be carefully

studied by the Commissiocn.
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Office of Interagency Coordination

The Commission's coordination role, under Section 715 of the
Civil Rights Act of 1964 and Executive Order 12067, has been
extremely active during my tenure.

o July 1, 1981, we responded to OFCCP's request [or pre-
publication consuitation pursuant to Executive Order 12067 on
OFCCP's proposed withdrawal of i1ts regulations dealing with pay-
ment by contractors of membership fees to private c¢lubs which
discriminate in their membership policies.

On previous ¢ccasions the Commission had stated its positien
that such payments constitute a viclation of Title VII of the Civil
Rights Act. We ncoted, however, the Department of Labor's acknowledg-
ment 1n the proposed preamble that it had authority to address
instances of employment discrimination which may arise from contrac-
tors' use of private clubs in the absence of a specific rule such as
Section 60-1.11.

The Commission did not object to the withdrawal of the rule,
provided that the following Sentence was added to the preamble to
the withdrawal:

Accordingly, the Department will act upon complaints

alleging that the payment by contractors of fees to

private clubs which discriminate in membership has

resulted in employment discrimination against an employee

or applicant for employment (individual complaints received

oy OFCCP normally are forwarded for handling to the EEGC

pursuant to a Memorandum of Understanding between the two

agencies), and the Department will include an analysis of

contractors' private c¢lub policies and practices as part
of compliance reviews where appropriate.
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The purpose of our recommended addition was to affirm that
OFCCP and EEQOC will investigate these matters in response to
complaints.

In the crucial area of review of agency regulatory issuances,
the Commission met and was able to issue a timely response to OFCCP's
Notice of Propesed Rulemaking dealing with its affirmative action
regulations for Federal contractors. While I strongly endorsed
the need for regulatory reform and paperwork reduction, I expressed
concern and a willingness to negotiate a few of the substantive
changes proposed by OFCCP.

In July 1 wrote OMB concerning my desire to ensure that
coordination of Federal egqual employment programs remain as effective
as possible,

Shortly thereafter, in August, based on OHE'S response,

EEOC and OMB entered into an agreement governing the sequence of
reviews of agency regulatory issuances concerning equal employment
opportunity. The agreement, which strengthens the effectiveness of
Executive Order 12067, requires that EEOC complete its analysis of
agency NPRMs (Notice of Proposed Rulemaking), f£inal rules and informa-
tion ceollection instruments under Executive Order 12067 prior to their
submittal to OMB for review under Executive Order 12291 and the Paper~-
work Reduction Aect. On August 26, I sent a memorandum ocutlining

the new précedures to the Heads of All Federal Agencies. Sub-
missions recently reviewed by OIC staff include proposals from the
Department of Education, the Legal Services Corporation, the Office

of Personnel Management, Office of Revenue Sharing, and the

Envircnmental Protection Agency.
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Progress was also made in another important area. EEOC and the

Department of Justice have completed review of public comments on and

are moving ahead with a proposed regulation which requires funding

agencies to forward individual complaints of employment discrimination

to EEOC for processing. This regulation, which I perscenally support.

will eliminate duplication in the handling of complaints and provide
fast_er service to employers and complainants.

In order to assist those covered by egual employment laws,
the Commission recently issued a bibliography of Federal agency
publications on that subject, The Commission also has approved for
publication a report covering the last two years' activities of its

Office of Interagency Coordination. That report also contains the

results of the Commission's survey of agency equal employment programs

and its questionnaire survey of a representative sample of private
and public sector employers. In addition, the report describes

present Commission activities désigned to resolve the problems of
inefficiency, inconsistency and duplication identifieé in the two

surveys.

Qffice of Government Employment

During January 1981,. EEOC issued advanced instructions to all
Federal agencies for the implementation of the multi-year
affirmative action plans through our Management Directive (M.D.

707). This plan will cover the periocd from FY '82 to FY '86.
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After the issuance of M.D., 707, several factors came to
light which forced us to congider alternative immediate action
to effect the Federal Affirmative Action Program, Prominent
among these was the denial of clearance for our reporting re-
quirements by the National Archives and Records Services (NARS).
HARS concluded that the data to be developed by Federal agencies
under M.D. 707 essentially duplicated the data which is reported
to and retrievable from the Central Personnel Data File (CPDF),
maintained by the Office of Perscnnel Management {(CPM). However,
the retrieval capability of CPDF, as it presently exists, is too
limited to provide appropriate breakouts of data for affirmative
action purposes. The Equal Employment Opportunity Commission
cannot fully utilize the CPDF until the aystem has been
redesigned. However, OPM's Director, Donald J. Devine, notified
us that his agency lacks the necessary resources to permit the
immediate redesigning and use of the CPDF for affirmative action
purposes.

This complex situation regquired from us immediate action to
provide guidance to all agencies to continue the development of their
plan. Our Office of Government Employment conferred with
representatives of some thirty agencies to explain the situation
and to seek recommendations for a solution of the problem. Based
on these recommendations, on June 15, 1981, I wrote to all Federal
agencies spelling out a more flexible framework in which they

could continue the development of their plans and reluctantly
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postponed the date for the initial submission of affirmative
action plans.

After several meetings with NARS and OPM personnel, MNARS
recognized the impossibility of uwsing the CPDF and granted
clearance for our M.D.-707, as amended by a June 15 memorandum.

Oon August 12, 1981, I once again wrote to all Federal agencies
requesting them to complete their planning at the first possible
moment to meet the operative date of October 1, 1981.

To obtain NARS clearance and because for the last two years
EEOC has acknowledged the benefits of the CPDF, we made a commit-
ment te find a solution for the better use of CPDF for affirmative
action purposes. We have therefore continued our conversations
and meetings with OPM personnel in an effort to find ways to
support program needs., However, our efforts have just reached a
critical point based on budgetary considerations. For on September
21, 1981, Mr, bevine wrote to me advising that while they are pre-
pared from a management point of view to provide CPDF data
support service to the Commission, the FY '82 budget reductions
directed by OMB have caused OPM to reduce the level of resources
allocated to the CPDF. He therefore requested that EROC make
whatever arrangements are necessary to allocate to OPM the necessary
fund and ceiling required to support our program. We are pre-
sently preparing a response to Mr. Devine for the purpose of
advising him of our lack of rescurces toc provide these funds and of

our ongoing efforts to obtain the necessary amount from the Office of
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Management and Budget, OMB, however, has been conducting a study
of the CPDF on its own and cannot make any money immediately
available to the project at this time.

Another recent activity of our Federal Affirmative Ackion
(FAA) division has been the development of our Management
Directive (M.D.)=710 with instructicons to Federal agencies on

their affirmative action accomplishment report for minorities

and wemen for FY '81. These will be the last instructions concern-
ing Lhe two years' transition period which allowed agencies to
"learn" the new planning process as we moved away from the annual
planning concept to the multi-year approach (M.D.-707).

M.D.=710 has just been properly cleared for presentation to the

Commission for approval.

Handicapped Individuals Prouram

The week of October 5, 1981, is National Employ the Handicapped
Week, thus in this, the International Year of Disabled Persons,
we should also take this opportunity to reflect on problems
of the handicapped in all spheres of the republic.

There are approximately 35 million disabled persons in the
United States, or about 15% of the total populaticn. The
Department of Labor reports that there are 7.2 million severely
disabled perscns of working age, or about 6% of the national
work force.

QPM's Central Personnel Data File (CPDF) indicates that in 1979
there were 134,026 disabled rederal employees, who comprised 6.4%

¢f the total Federal non-postal work force.
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For the EEOC, this is not just a week to listen to speeches
and then return to business as usual. We have substantive
responsibility for government-wide handicapped efforts. The EEOC
in July 1979, under the Civil Rights Reorganization Plan No. 1
of 1978, became the Federal agency responsible for federal sector
affirmative action planning. The EEQC is also responsible for
hearings, the owversight of the processing of EEQ complaints and
appeals of agency decisionsg on EEO complaints, including handicap
issues.

Qur Qffice of Government Employment recently issued a
tlanagement Directive (M.D.)}~708 transmitting instructions for report-
ing the accomplishments of FY 1980 affirmative action programs and
for preparing affirmative action pregram plans for the last half of
FY 1981. A proposed management girective, H.D.=-709, has alsc been
drafted, and the document, although not a multi-year, moves to a
longer period of planning. It covers the accomplishment reports for
FY 1981, the affirmative action program plans for FY 1982 and the
accomplishment report covering the same period, M.D.-709% has already
been ¢leared by SCIP and NARS. We expect to obtain the Commission's
approval nexc week.

During the development of M.D.-709, an issue was raised concern=-
ing our authority to handle the Disabled Veterans Program (Section 403
of the Vietnam Era Veterans' Readjustment Assistance Act of 1974)
together with the Handicapped Individuals Program (Section 501 of the
Rehabilitation Act of 1973)., The President's Reorganization Plan

No. 1 of 1978 transferred to EEOC the responsibility for administering
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several affirmative action programs, but no mention was made of
Section 403 of the Veterans Assistance Act, Later, when Congress
amended this same Act, it did not substitute EEOC for the Civil
Service Commission as the agency with authority to handle the
program. However, there has been a generally implied understand-
ing of all the parties concerned that EEOC was to also handle

this program. The situation is complicated by the fact that the

Act requires each agency to include in its affirmative action plan
for the hiring, placement, and advancement of handicapped individuals
(Section 501}, a separate specification of plans for the disabled
veterans., Once the issue was raised, the Office of Government
Employment met with OPM staff to discuss the problem while the legal
offices of both agencies developed opinions. OPM staff gave us to
understand that they wanted EEOC to continue with the program;
however, Mr, Devine publicly announced that OPM was going to take
charge of the program. I!eanwhile, our proposed M.D.-709 has
instructions for the disabled veterans affirmative action program.
Within the last few days we have reached an agreement with OPM by
which EEOC will continue with this program during FY '82 but advising
agencies through our M.D,=-709 that thereafter OPM will assume
responsibility for the program. We are currently develcping modifi-
cations to M.D.-709 concerning this matter.

The Office of Government Employment has been in general conducting
gther activities such as the development of a staff guide for our
programs and a conference held during September in Dallas with our
Federal Affirmative Action Field Managers, several District Directors

and Headquarters personnel.
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BUDGET

Last, but by no stretch of the imagination least., is the critical
status of our current and future year budget. The fiscal health of
this Commission can be summarized in a few words, uncertain and
desperate, The changes in the federal budget with the resulting
changes in the Commission's budget point to a return of the
mid-seventies without any corresponding reduction in EEOC’'s
obligation to provide relief/services under its governing status
for Title VII, Age, Equal Pay, Federal Sector Complaints and the
State & Local Grants Program.

I was scheduled to attend the meeting at OMB on September 232,
1981, to present and defend the Commission's 1983 budget request,
at a time when the base of fiscal year '82 funds have not yet been
postponed for a second time. I was informed that the meeting was
cancelled by OMB principally because they (OMB) had not formally
presented to us their "new" reduced 1982 Budget for Congressional
approval.

‘I have reason to believe, based on my staff discussion with
the OMB Examiner, that OMB plans to reduge EEOC's FY '82 budget by
17 million, from §140 mill}on to approximately $123 million.
The reduction in positicons has not been determined. However,
we cannot adequately support the existing staff and/or even the
author:ized FY '82 staff years with a $123 million budget. I am pray-
ing and hoping that what appears to be the worst scenario ever wiil
not prevail and that someone in a pesition of authority will come to

our aid.
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Unfortunately, I cannot announce to you or speculate as to
what our 1982 operating budgets will be until the Executive
and Congressional Branches have approved an interim or final
FY '82 budget for EEOC. However, as of now we have been told
that a minimum 12% will be formalized and presented to us. Thus, if
this severe reduction remains firm, it appears fairly evident that if
we are regquired to operate at the $§123,542,000 level instead of the
§140,389,000 as planned, it will result in the immediate following
effect:
Staff year (SY¥) will be reduced from 3,376 to 2,971
a reduction of 405 staff years equalling positions;
.State & local grant funds will most likely be
reduced from $19,000,000 to $16,720,000; and,
.A reduction in the Salary & Expense funds from
$121,389,000 te $106,822,000.
We have just been notified that our employment targets for FY '82,
FY '83, and FY '84 are those set forth below, and under certain

circumstances may be even lower,

Full-time Bguivalent
Y Y

Total employment, excluding
disadvantaged youth and
personnel participating in
the Worker-Trainee
Opportunity Program
(WIPOP) ccevcsvssvsetrivnense 3,000 3,040 2,970

Full-time permanent employment,
excluding personnel
participating in WTOP ..... 2,955 2,994 2,924
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A reduction of the foregoing magnitude occurring right after
a recently completed agency-wide reduction-in-force of 287 positions
and an absorption of increases in operating support costs, would
geriously weaken the Commission's ability to meet its statutory
and programmatic responsibilities and commitments.

Of the previously approved level of $140 million, $96 million
would have been expended for personnel compensation, $18 million for
Fair Employment Practices Agency grants, $16 million for fixed
operational support expenses, and $10 million for critical program-
related expenses. Having reviewed a number of comprehensive
alternatives modifying this set of assumptions, the Commission would
be left with limited flexibility. In the area of staff, for example,
our analysis reveals that the $6.8 million severance and unemploy-
ment compensation costs associated with a reduction-in-force
would minimize any net savings. Fair Employment Practice Agencies
program funds are earmarked and, therefore, cannot be used for other
purpeses. Operational support <¢osts such as space, telephone and
postage are controlled by the General Services Administration. Thus,
the Commission will be forced to absorb the bulk of its $17 millien
reduction through sizable decreases in critical program-related costs
such as case processing, essential travel, litigation support and
data processing services.

The collective impact on operatioms will be: (1) an inability
to process the Title VII, Age Discrimination in Employment Act (ADEA},

and Equal Pay Act (EPA) complaint inventories within a reasonable
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timeframe; (2) & dramatic reduction in the number of cases filed
for litigation; and (3) reduced efficiency in the critical staff
functions of poliecy direction, program guidance, coordination, and
monitoring and evaluation of the Commission's charge processing
and litigation programs.

Qur major concern is that the Commission's inventory of
Title VII complaints will grow by 65 percent, from 37,000
complaints, or 8-1/2 months of workload, to 62,200 complaints,
or 12 months of worklcoad during FY '82. Similarly, the Fair
Employment Practices Agency inventory will rise from 36,000 com~
plaints to 48,000 complaints., Moreover, without adequate resources,
the Commission will not be able to eliminate the pre-=1979 Title
V1I backlog by the end of 1983 as planned. 1In addition, ADEA
complaints will rise by over 50 percent to 10,000 complaints, or
a l3-month inventory by the end of FY '82; EPA complaints will rise
by 40-45 percent to 2700 complaints, or a l1l5-month inventory by the
end of FY '82.

In the past, the Commission has been heavily cxiticized by
Congress and the private and public sectors for not eliminating
its Title VII backlcg and thus, stretching out the charge pro-
cessing timeframes. To address this issue, the Commission has already
restructured its organization and has overhauled its charge process-
ing procedures. As a result, charges are now settled on the average
within 115 days. The negotiated settlements success rate is nearly
45 percent nationwide. Individual remedies amounted to over 559

million during the first nine months of FY '8l.
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This rapid charge approach has been applaudéd and
supported by business and protected classes because swift
processing lessens the burden on employers and provides reasonable
remedies to charging parties. The system has worked so well that
other government agencies which have similar responsibilities have
adopted these procedures. In recognition of the development and
implementation of these workload management and processing systems
and procedures, COMB praised EEOC's overall managerial effectiveness
in its management publication. Further, in its January 1981
report, the Government Accounting Office (GAQ) noted a high level
of employer satisfaction with the Commission's expedited charge
processing procedures. - Seventy-three percent of the employers were
satisfied with the procedures used by the Commission to investigate
charges; 72 percent overall were satisfied with the way complaints
were resolved.

While these dramatic improvements have benefited all of the
parties concerned, the Commission would be hardvﬁressed to effective~
iy deliver its essential services.at the proposed reduced level.
Under these constraints, it will take the Commission a year to address
a’ charge, as contrasted with the present six month figure. Every
analysis the Commission has conducted shows that without speedy
resclution, there is little likelihood of settlement. Moreover, the
Commission, under law, must investigate a case if it dJoes not settle;

thus, delaying final resolution even further.

56213 O—03—2¢
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Another concern is that the Commission may have to abolish
a large number of field offices across the country. Many are
located within major cities and, therefore, serve a large
segment of the American people. Such a cutback would further
hinder the Commission‘'s ability to process charges in a timely
manner and will probably result in more independent court suits
being filed by charging parties. This workload will become an
additional burden to an already overloaded court docket thereby
shifting the costs from this agency to the courts which are not
prepafed to accept this burden.
' With respect to the Commission's litigation program, additional
cuts will force the Commission to release legal staff and dramatically
reduce litigation support funds., From an original projected need
of $3.4 million to fund current cases pending in federal courts, and
a modest docket of new cases, the current projection would amount
to $2.2 million, or 1/3 less funds for litigation support and a
corresponding reduction in staff, Nearly 1/2 if these funds are needed
immediately to pay for pending litigation support contracts generated
by some of our largest and most complex cases. At the reductiecn
budget level, the number of cases the Commissiocn could file would be
reduced by 40-45 percent from FY °'81.

Currently, EEQOC has more than 800 cases in litigation. They
represent enforcement actions under Title VII, Age Discrimination in
Employment Act and Egual Pay Act. Approximately 1/3 of these cases

are class-action suits. The development of mest of these cases will
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be seriously underfunded, affecting the relief for those whe
are protected by these statutes.

In conclusion, a budget reduced by the amount being
contenplated for EEOC would significantly impair the Commission's
charge processing and litigation programs and as such, would have
an adverse impact on the business community and on minorities
and women who have filed charges. Employers would have to retain
records and maintain active case files for a prolonged pericd of
time at great expense., Relief for those charging parties whose
charges have merit would be irreparably delayed and jeopardized.

The court system would become intolerably backlogged with cases
which would otherwise be settled at the administrative level. State
agencies would also be burdened with a huge backlog. If the case
and complaint processing system and enforcement mechanisms are
adversely affected, the ability to obtain voluntary compliance would
be seriocusly impaired.

We at EEQOC are prepared to assume our fair share of the
economic burden. However, anything that goes beyond a 5% reduction
will be too severe for us to sustain. In the family of agencies, EEOC
is a small unit of the republic. 1Its mission is to enforce the law
in cases where various forms of discrimination exist in the workplace.
The proposed reduction in the Commission's budget will send a signal
to the American people that EEOC will be unable to enforce the law
whenever the business community violates the prohibitions against
discrimination. We do not believe that this signal should be sent -

however unintentional.
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REPORT TO FIELD DIRECTORS
BY ACTING CHAIRMAN, DR, J. CLAY SMITH, JR.
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
washington, D.C.

January 13, 1932

As all of you are aware, I report to you not because it is
required by law or Commission procedure, but because I look upon
this agency as one big family in which you not onily work for me and

the Commission, but I work for you, and the many beneficiaries of

the varicus laws and statutes which we are charged with enforcing.

Thus, 1f we are to achieve our assigned tasks in a meaningful
manner we must continue to work together as a unit in effectuating
the goals and true spirit and purpese of Title VII of the Civil
Rights Act of 1964, the Equal Pay Act, the Age Discrimination in
Employment Act the Rehabiliration Act, and Executive Order 12067.
The only way 1 can see this being done is through periodically
informing you as to the things I do and must do in order to pro-
vide the support you need to productively carry out your assign-
ments and responsibilities. When I or anyone else holding thas
position cannot communicate with you in an open and above board
fashion as I seek to do, you may have cause to worry. We may not
always agree con the procedure and techniques utilized, but we
should forever have a commonality of purpose. That commonality

of purpose is not only to uphold the laws of the United States but
1t includes carrying out our official duties and the faiy enforce-
ment of the éstablished laws. Employers, public and private,
companies and unions mind you, expect no less, If we are to be
understood, we must speak ¢learly and not with forked tongue or

act with multi=-conflicting goals or purposes.
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One thing I learned early in life is that you canncot serve
two masters and expect to go to heaven, No matter what, you must
be true to yourself and whatever cause you serve. Most of you
through your unwavering dedication, proven loyalties and sustained
productivity reflect the high level professionalism that do me
great honor a&s 1 attempt in turn to represent yours and the
Fresident's best interest in carrying forth with the mission of
this great agency.

There 1s much on a positive note to report since you were
here last. I will briefly touch on some but not necessarily in
the chronological order of their importance.

The first thing I want to say is that the Commission now has
three members, thanks to the President -- Cathie A. Shattuck, was
sworn 1h by me as a member of the Equal Employment Opportunity
Commission on December 21, 1981 after being given a recess appoint=-

"ment by President Ronald Reagan. He had made known on December 7th
his intention to nominate her for the term expiring July 1, 1985,
that had been previously held by Ethel Bent Walsh.

Ms . Shaftuck, who received a BA degree in 1967 and her J.D.
in 1970 from the University of Nebraska at Lincoln, was in the
private practice of law in Boulder where she represented both
employees and employers in labor law and on other matters. She
had several years ago served as a trial attorney for the EEOC in

Denver.
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Ms. Shattuck was also a special hearing officer for the
Colorado State Personnel Board. She was a lecturer and instructor
in employment and employee relations and taught Continuwing Legal
Education in Colorado., She was formerly a legislative aide to the
speaker of the Nebraska Unicameral, and assistant law librarian at
the Nebraska University College of Law and a law c¢lerk in the Office
of the Attorney General of the State of Nebraska. Ms. Shattuck is
a native of Salt Lake City, Utah.

With the swearing in of Ms. Shattuck, the Commission
now has three members on board which terminated the delegation of
authority given to me on October 1, 1981. Thus, the Commissicn
on yesterday held its first meeting in 107 days at which time
we wWere able to get into policy issues, approved 30 cases
for litigation, and on motion of Commissioner Rodriguez they
adopted the attached resolution ¢rediting me with certain achieve-
ments during the 8l days the EEOC was without a quorum. Wwhatever
accomplishments were made during these critical days at EEOC, you
are equally responsible for any of my accomplishments,

On November 2, 1981, the U.S. Senate unanimously confirmed
the nomination of Michael J. Connolly, a formér corporate labor
counsel with General Motors Corporation in Detroit, to become
general counsel of the U.S, Equal Employment Qpportunity Commission

{EEOC). Connolly was nominated for the four-year term position
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by President Ronald Reagan on July 7, 1981,

At his confirmation hearing, Connolly promised committee
members that, if confirmed, he would "continue the momentum that
has been built by previous general counsels,” and that "no stone
will be left unturned in the battle to eradicate employment dis-
crimination."

Conneolly, is the seventh and, at 32, the youngest General
Counsel ever to serve the Commission.

Bow turning our heads to the programmatic side of the agency:

COMPLIANCE ACTIVITY

Charge processing figures for Fiscal Year 1981 show a cen-
tinued c¢limb in the area of producticn and benefits. In 1981, the
Commission field otfices resolved 71,690 cases. This represents a
25% increase over last years's figure of 57,327. The ratio of
charges resolved to c¢cnarges taken is 134%.

Just lcooking at Title VII alone, the Commission took in 42,372
charges and resolved almost 62,000 charges, Frontend inventory is
now down to about 20,000 charges. More importantly, Commission
processes continue to provide substantial relief. Despite the
extraordinary number of resolutions, the Title VII rapid charge
settlement rate is nolding at 43%, The settlement rate for Age
Discramination charges has risen to 25%. These figures far exceed

benefits obtained through the compliance process in any prior year.
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while our Age and Pay programs are on the upswing, we still
have a few problems in some offices, Specifically, these offices
have been slow to integrate Age and Equal Pay into our management
apparatus. This must be corrected immediately and the Director
of Field Services will be working with you on this problem.

On October 31, 1981, in 46 FR 50366, the Commission published
notice of final rulemaking of its revisions to procedural regula-
tions by the addition of §§1601.75, 1601.77, 1601.78, 1601.79% and
1601.80 to 29 CFR Part 1601. These sections set forth procedures
whereby the Commissicon and certain State and local fair employment
practices agencies (706 agencies) are relieved of the present
Commission 1ndividual, case-by-case review of cases processed by
these agencies under contract with the Commission, as provided in
Section T09(b) of Title VII of the Civil Rights Act of 1964, as
amended. These sections set forth the procedures by which the
Commission may certify certain 706 State and local agencies which
meet prescribed criteria. These regulationg became final last
year and 48 agencies have now been certified.

With respect to ADEA charges jurisdicticnal under state law,
on lay 26, 1981, the Commission adopted standards for the process-
ing and funding of charges by FEP agencies filed under the Age
Discrimination in Employment Act and under comparable state iaws.

The procedures call for dual filing and worksharaing, much like
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our Title VII procedures. State agencies are funded on the basis
of charges produced. Contracts were approved for fiscal 1981

committing the state agencies to 2,235 resolutions.

LITIGATION ACTIVITY

The fcllowing summary provides comparision statistics of our
direct litigation activities excluding systemic and the monetary
benefits obtained through its enforcement program for fiscal years
(FY} 1980 and 1981.

For the purpose of this report, areas of comparison include:
litigation recommendatioﬁs, approvals by the Commission, number
of cases filed, settlements and monetary benefits.

Durang FY 81, the Commission's district offices recommended
469 litigation actions to the Qffice of General Counsel. This
represents a 19 percent increase 1n the numper of recommended
cases over the prior year's statistic of 393.

Of the toal number of recommended actions, the Commission
approved 364 cases. This was a 13 percent increase over the prior
year of 322 cases. The most significant percent change occurred
under the Age Discrimination in Employment Act, with an 89 percent
increase in the number of recommended suits and a 68 percent in-
crease in the number of approvals. loxe Age Act cases were filed
in FY 81 than in any previous l2-m#remepewtod of federally initiated

litigation under the Act.
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RECOMMENDATIONS TO THE GEWNERAL COUNSEL

FY 80 FY 81 sChanged
Title VII 247 307 +24%
ADEA 53 100 +89%
EPA 93 62 -33%
TOTAL 393 469 +19%

APPROVAL OF SUITS BY THE COMMISSION

FY 80 FY 81 tChanged
Title VII 195 218 +12%
ADEA 53 89 +68%
EPA 74 57 =23
TOTAL 322 364 +13%

There was a 13 percent increase in the total number of lawsuits
filed during FY 81 compared with the prior year. In the Title VII
area, statistics show an increase from 200 to 229 lawsuits or an
overall increase of 15 percent. The number of age suits signifi-
cantly increased in FY 81 to 89,'which is an 89 percent increase

over the prior year's total of 47.

CASES FILED

FY 80 FY 81 %Changed
TITLE VII 200 229 +15%
ADEA 47 89 +89%
EPA 79 50 -37%

TOTAL 326 368 +13%
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The number of settlements also increased during this past

fiscal year to 237 from 192, for an overall increase of 23 percent.

SETTLEMENTS

FY 80 FY 81
TITLE VII 141 172
ADEA 42 22
EPA 9 43
TOTAL 192 237

sChanged
+22%
-48%
+378%
+23%

Monetary benefits obtained for the victims of employment dis-

crimination, praincipally backpay awards, declined by 23 percent

from almost $21 million in FY 80 to slightly more than $16 mailion

in FY 8l1. This decline is only superficial since the %5 million

difference is because of substantial FY B{ recovery in the

Hotorola case. Other than backpay, additional remedies the

Commission seécured included training programs, apprenticeship funds

and affirmative action programs.

MONETARY BEREFITS

FY 80 FY 81
TITLE VII 518,674,901 $13,145,403
ADEA/EPA 2,261,126 3,071,357

TOTAL 20,936,027 16,216,760

$Changed
-30%
+36%
-23%
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OFFICE OF SYSTEMIC PROGRAMS

During the first quarter of FY 82, OSP continued its progress
in processing Commissioner charges. Two more decisions were cir-
culated to the Commissioners, a number of pre-decision settlements
initiated and several cases moved intc the conciliation process.
To assist in this process, guidance on conciliation matters has
been finally prepared for distribution.

Twe major charge Settlemeénts were accomplished during the
guarter. One settlement was achieved by the Headgquarters unit on
a backlogged multi-facility charge. The settlement provides goals,
back pay and preferential job offers at three large manufacturing
facilities. OSP's second field PDS resulted in affirmative relief
plus approximately $250,000 in back pay.

The technical Services Division continued its revision of the
targetting selection model and prepared 1ts position paper on
Determination of Underutilization. Technical Services Divasion
continued to provide assistance in a number of cases, and provided
expert witness testimony both in Jurgens v. EEOC and in the benver
District Otfice's successful trial in EEOC v. Trailways, TSD staff
were also extremely active in developing position papers in sup-
port of EEOC's position on Uniform Guidelines on Employee Selec~
tion Procedure.

In the area of litigation OSP concluded negotiation of settile-
ments in two major cases, On December 22, 1981, the Commission
and private plaintiffs obtained preliminary approval of a settle-

ment with the United States Fidelity and Guaranty Company. The
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settlement, which resolves two private lawsults in which the

EEQC 1intervened as well as a nation-wide Commissioner Charge, pro-
vides for payment of $3.5 million 1n back pay and other relief
valued at several million dollars; it will benefit in excess of
25,000 minority and female employees and rejected applicants

nationwide.

Other aspects of the settlement include:
l. the establishment of goals for mainorities and women
in professional positions and for minorities i1n clerical
positions;

2. development of a job posting system for professional and

¢lerical positions;

3. development of a career counseling program;

4. development of a supervisory training program including

EEC counseling;
5., development of a new performance appraisal system; and
6. implementation of a compliance monitoring system includ-
ing annual review by the Special Master.
The second major resolution involved the Commission's charge and
a private lawsuit against Dean, Witter, Reynolds, Inc.

On December 17, 1981, the EEQOC reached agreement in principle
on all substantive issues with Dean, Witter, Reynolds, Inc. The
agreement was memorialized in & Memorandum of Understanding signed
that date, ; courtesy <copy of which was submitted to the Court

on December 22, 19%81. The agreement provides for back pay of
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$1.8 million to be distributed to female, Black and Hispanic appli-
cants and present and former employees in sales, professional or
managerial positions between January 1, 1976 and December 31, 1981,

As the fund was transferred to an interest bearing escrow account on
December 18, 1981, the amount actually available for distributicn will
most likely be 1n excess of §2 million.

The agreement alsc sets forth specific five year hiring goals
for females, Blacks and Hispanics in the Account Executive position,
which accounts for one-third of Dean Witter's approximately 10,000
person workforce. Additionally, the ultimate goal to be ach:ieved
before the expiration of the decree were set for most of the appro-
ximately 900 other pesitions at Dean Witter.

In addition to the funds transferred for back pay, Dean Witter
nas committed to expend at least $2.88 million for the implementa-
tion of other affirmative action efforts, including:

1. Advertising and recruitment directed at females, blacks

and Hispanacs;

2. Estaplishment of a Vice President level EEQ official;

3. EEQ training for all managers and supervisors, as well
as any other employee whe is invelved in the selection/
promotion process;

4, Implementation of an employees' skills inventory, designed
to identify females, blacks, and Hispanics with promotion
potential;

5. Implementation of a method to evaluate supervisors' and

managers' contribution to EEQ efforts;
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6. 1Implementation of a job evaluation and salary wage
program to ensure uniform requirements and salary
structure throughout the company's 250 branch offices;

7. lmplementation of posting job vacancies throughout the
company and establishment of mechanism for employees to
apply for promotions;

8. Establishment and implementation of policy that persons
discharging female, black or Hispanic Account Executives
will have to set forth the reason for such discharge in

writing.

OFFICE OF POLICY INPLEMENTATION

Executive Order 12291 requires that each Federal executive
agency publish in April and October of each year a seml-annual
agenda of proposed regulations that the agency has issued or
expects to 1ssue, and current effective rules that are under
agency review pursuant to the Executive Order.

tUnder Executive Order 12291, all notices of proposed and
final rulemaking, interpretive guidelines, and general statements
of policy must be c¢leared by the Office of Management and Budget
prior to publication. OPI has been assigned the responsibility
of obtaining OMB clearances under Executive Ovder 12291. During
1981, OPI submitted eight such documents for clearance to OMB,
all of which were cleared by OMB for publication in the Pederal

Register.
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As I mentioned before, in August of 1981 the Vice President's
Task Force on Regulatory Relief announced a list of government
regulations that would be subjected to review under Exegcutive
Order 12291. This list c¢ontained two of the Commission'’s gquide~
lines, namely, the Guadelines on Sexual Harassment and the Uniform
Guidelines on Employee Selection Procedures. As to the Uniform
Guidelines on Employee Selection Procedures, the alleged burden-
someness and the utility of the recordkeeping requirements are the
subject of review. The Task Force reguested that we submit work-
plans for the review of these guidelines by September 15, 19Bl.
After meeting with the Task Force representatives and under my
direction, our proposed workplans were delivered to the Task Force
on September 9, 1981.

hs a part of the Uniform Guidelines on Employee S¢lection
Proctedures review process, OPL has prepared six different survey
questionnaires which are planned to be sent tc employers, unions,
attorneys, psychologists and public interest groups., These ques-
tionnaires have recently been submitted to the Vice President's
Task Force on Regulatory Relief, the Office of HManagement and
Budget, the Government Accounting Office, the Census Bureau and
the Federal agencies who co-signed the Uniform Guidelines. Final
approval of the survey questionnaires 1s expected 1n early 1982.
after final approval 1is obta;qed‘ OPI will send the survey
questionnaires to approximately 4,000 survey respondents. Also,
as a part of this review, the Cffice of Interagency Coordination

15 conducting a survey ¢f all Federal EEC Regulations to determine
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the feasibility of initiating uniform EEQ recordkeeping require-
ment tnroughout tne Federal government. ILf it were feasgible,

the adoption of such uniform requirements would further alleviate
burdens on employers and otners.

The task force of the Vice President identified the Sexual
Harassment Guidelines because of public comments criticizing them
for failing to provide adequate guidance to employers on such
questions as to what <onstitutes unwelcomed sexual advances or
prohibited verbal sexual conduct under the Guidelines, implement-
ing Title VII. with respect to our review of the Sexual
Harassment Guidelines, OPI has prepared a proposed Federal Register
notice 1nviting comments on the Guidelines. In October 1981,
informal interagency coordination under E.O. 12067 was completed
on the proposed notice, bBecause of the lack of a Commission quorum
in the latter part of 1981, the notice has not yet been approved
by the Commission for publication in the Federal Register.

As noted in my earlier report to you, on September 1, 198]1,
in 46 FR 43848, the Commission published its proposed interpre-
tations with respect to the enforcement of the Equal Pay Act,
These interpretations would replace those issued by the Department
of Labor at 29 CFR Part 800. Comments on the preposed regulations
were to be received by lHovember 2, 1981l. The Office of Policy
Implementation and the General Counsel's Office are reviewing
the public comments for the purposes of finalizing these inter-

pretations.
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On July 1, 1979, pursuant to Reorganization Plan No. 1 of
1978, 43 FR 19807 (May 9, 1978) the Commission assumed enforce~-
ment of the Age Discrimination in Employment Act of 1967, as
amended, 29 U.S5.C, 621, 623, 625, 626-633 and 634 (ADEA). Prior
to the assumption of jurisdiction, the Commission commenced an
in-depth review of all existing interpretations of the ADEA
which were promulgated by the Department of Labor. See 44 FR
37974 (June 29, 1979). On Hovember 30, 1979, the Commission
published in the Federal Register its proposed 1nterpretations
of the ADEA, See 44 FR 68858 (liovember 30, 1979). On September
29, 1980 in 45 FR 64212, the Commission rescinded its earlier
proposed interpretation., In August of 1981 the Commlssion
approved the interpretation originally proposed in November of
1979 which will rescind the interpretations 1ssued bf the
Department of Labor. Final interpretations were published
1n the Federal Regaster on September 29, 1981, (46 FR 47724).

The transcraipt of the oral testimony and written testimony
submitted at the Commission's hearings on job segregat:ion and
wage discrimination held in Washington, D.C., in April of 1980,
and the interim report of the Natiohal Academy of Sciences entitled
"Job Evaluation: An hAnalytic Review,® have been placed on micro-
fiche and microfilm. These materials are avallable in the
Commissieon library for public reading and Commission use., Copies
of the microfiche and microfilm have alsoc been distributed to

all Commission District and Area Offices.
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In further review of this issue, the Commission prepared an
interpretative memorandum, issued in the form of a ninety-day notice,
specifically addressing the recent Supreme Court decision in County

of Washington v. Gunther, 101 S. Ct. 2242 (1981). This notice,

N915, dated September 30, 1981, which has been continued in effect,
provides interim guidance in processing Title VII and Equal Pay
Act c¢laims of sex-based wage discrimination, including those rais-
ing the issue of comparable worth.

In October 1981, I testified before the House Subcommittee on
Employment Opportunities, the Committee on Bducat?on and Labor.
Under my direction, OPI prepared an extensive report on the subject
of affirmative actzon.which was submitted by me to the Subcommittee,
The report deals with and clarifies certain misconceptions that
surround this issue, and alsc cffers some estimates of costs and bene-
fits relating to affirmative action.

Since July 1965, the Commission has issued almost 10,000
Commission Decisions under Title VII (outside the decisions issued
by the Office of Review and Appeals in the federal sector). Other
than a few hundered of these Decisions that have been published in
the commercial publications, most of these Decisions have been
inaccessible to both the public and the Commission staff. OPI
undertook the mammoth task of collecting, verifying and chronologi-
cally arrvanging all these Decisions. 1In early 1981, all Commission
Decisions through fiscal year 1979 had been placed on microfiche.
However, because these Decisions have not been indexed by subject

matter as yYet, UPI proposed that these Decisions bhe placed on
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a computerized data base which would enable the Commission to have
efficient access to this large volume of materials. I placed a
very high prioraty on this project. Therefore, I approved the
preoposal to load approximately 10,000 Commission decisions anto
the JURIS computerized data base, to produce & decisional index,
and sanitize these decisicna. Over a guarter of these materials
have been delivered to the contractor for this purpose. Copies
of the JURIS-produced decisional index, when completed, will be
distributed to each District and Area Office to enable it to have
access to all Commission decisions. When the system is fully
operational, the Commission will have direct access to the JURIS
data base via a terminal located in OPI. This will enable the
Commission and OPI to respond promptly to Freedom of Information
Act and otner such requests for Commission declsions, The exis-
tence of these materials in the JURIS data base will also enable
the Commission staff to do sophisticated research i1n Commission
decision precedents in evolving areas of the law.

The Office of Policy Implementation issued 29 decisions during
FY 8l. Some of these decisions reiterated prior EEOC policy; how=-
ever, mest of them set forth new policies in such areas as seniority,
sexual harassment, affirmative action, religious accommodation,
tenure, and speak English-only rules, Further, OPI returned to
field offices 652 charges which originally had been called into
headquarters for a review of non-CDP issues. OPI received 487
charges containing non=CDF issues 1n FY 81, fore than one-half

of which i1nvolved the 1ssue of sexual harassment.
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The Office of Poliecy lmplementation began a project to com-
puterize all of the charges it receives. This project should be
completed in the second yuarter of FY 82 and will allow OPI to give
the field offices status reports on the charges they have pending
in that office.

As you know, the Commission's success in investigating and
resolving charges of discrimination depends in large part on the
effectiveness of the EEOC Compliance Hanual in providing up-to-
date guidance on charge processing and on Commission policy., &As
presently published, Volume 1 (procedural) and Velume II (inter-
pretative) of the Compliance Manual deal only with Title VII
matters. However, both Volumes are being revised not only to
update Taitle VII material but, also importantly, to include guidance
onh the Equal Pay hct of 1963 (EPA) and the Age Discrimination in
Employment Act of 1967, as amended (ADEA).

The Office of Policy Implementation is currently drafting,
reviewing, and/or editing amendments to the existing Title VII
part of Volume I on an as-needed basis. It is alsc reviewing,
editing, and finalizing proposed EPA and ADEA sections for Volume I.
Of these, the Commission has already approved revised §15 on Title
VII, 5§101 chrough 184 on EPA, and s$§201 through 284 on ADEA.

In addition, OPI 1s preparing a completely revised Volume II
which will cover all three statutes. Sections dealing with Title
VII which have been approved by the Commission include: $601,
Iantroduction; »603, Identifying and Processing Charges which

Raise Issues Hot Covered by a Commission Declsion Precedent;
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$8604, Theories of Discrimination; $607, Affirmative Action; 8615,
harassment; 619, Grooming Standards; and $622, Citizenship,

Residency Requirements, Aliens, and Undocumented Workers.

OFFICE GF GOVERNMENT EMPLOYMENT

During my earlier report it was noted that in January 1981,
EEOC issued advance instructions to all Federal agencies for the
implementation of the Multi-Year Affirmative Action Plans through
our Management Directive (N.D. 707). This plan covers the period
from FY 82 to FY 86. Sone problems arose with respect to the
issuance of H.D. 707 but after several meetings with Haticnal
Acnieyes Record Services and OPM personnel, the matter was
temporarily resolved and clearance for our M.D. 707, as amended
by the June 15 liemorandum was finally granted. On August 12, 198],
I once again wrote to all Federal agencies requesting them to com-
plete their planning at the first possible moment to meet the opera-
tive date of October 1, 198l.

Another activity of our Office of Government Employment
was the 1ssuance of our Management Directaive {(M.D. 710} with
Federal Affirmative Action {FAA) instructions to Federal agencies

on their affirmative action accomplishment report for minorities

and women for FY '8l. These will be the last instructions con-
cerning the two years' transition period which allowed agencies
to "learn” the new planning process, as we moved away from the
annual planning concept to the multi-year approach (M.D. 707).

Handlcapped Week, thus in this, the International Year of Disabled
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Persons, we took the opportuqxty to reflect on problems of
the handicapped an all spheres of the republic.

The Department of Labor reports that there are 7.2 million
severely disabled persons of working age, or about 6% of the
national work ferce.

OPM's Central Personnel Data File (CPDF) indicates that in 1978
only 0.76% of the total Federal non-postal work force were
severely disabled persons. There is gross under-representation of
severely disabled persons throughout the Federal gowvernment, in
all occupations and at all levels.

The Office of Government Employment hag also 1ssued
lanagement Directives (M.D. 708 and 709) dealing with the handi-
capped. The former transmitted instructions for reporting the
accomplishments of FY 80 affirmative action prodrams and for the
program plans for the last half of FY 81.

The latter, although not a4 multi-year plan, moves to a longer
period of planning. It covers the accomplishment rxeports for
FY 81, the affirmative action program plans for FY 82 and the
accomplishment report covering the same period.

During the development of M.D. 709, an issue was raised con-
cerning ouy authority to handle the Disabled Veterans Progranm
(Section 403 of the Vietnam Era Veterans' Readjustment Assistance
Act of 1974) together with the Handicapped Individuals Program
(Section 501 of the Rehabilitation Act of 1973). The President’'s

Reorganization Plan Ho. 1 of 1978 transferred to EEOC the
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responsibility for administering several affirmative action pro-
grams, but no mention was made of Section 403 of the Veterans
Assistance Act. Later, when Congress amended this same Act,
it did not substitute EEQOC for the Civil Service Commission as the
agency with authority to handle the program. However, there has
been a generally implieéd understanding of all the parties con-
cerned that EEOC was to also handle this péogram. The situation
was complicated by the fact that the Act requires each agency to
include in 1ts affirmative action plan for the hiring, placement,
and advancement of handicapped individuals {Secticn 501), a separate
specification of plans for the disabled veterans. Once the issue
was ralsed, the Qffice of Government Employment met with QOPM staff
to aiscuss the problem while the legal offices ¢of both agencies
developed opinions. OPM statf gave us to understand that they
wanted EEOC to continue with the program; however, the Director
of OPll announced that OPM was going to take charge of the program.
Meanwhile, our proposed M.D, 709 contains inscructions for the
-disabled veterans affirmative action program. We finally reached
an agreement with OPM by which EECC will continue with this
program during FY '82 hut advising agencies through our M,D, 709
that thereafter OPH will assume responsibility for the program.
The Office of Gove apebtfmployment has been conducting other
activities such as the development of a staff, a system for the
review of agency plans, Headguarters-—Field coordination, desk-—

officer responsibirlities for our programs, and a consultation 1n
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September in Dallas with our Federal Affirmative Action Field
tlanagers, the District Directors of the ten Federal Regions and
Headdquarters personnel. In the fourth quarter, we initiated on-
site program reviews for the 501 (handicapped) effort. This

will be expanded in 1982 to cover the sex and minority program.

OFFICE QF INTERAGENCY COORDINATIOHN

The Commission‘'s coordination role, under Section 715 of
the Civil Rights Act of 1964 and Executive Order 12067, has been
extremely active during 1981.

In the ¢rucial area of review of agency regulatory issuances,
the Commission met and was able to issue a timely response both
to OFCCP's Advance Hotice and Notice of Proposed Rulemaking deal-
ing with the affirmative action regulations for Federal contractors.
I strongly endorsed the need for regulatory reform and paperwork
reduction, and expressed a desire to negotiate a few of the sub-
stantive changes proposed by OFCCP. OFCCP expects to coordinate
its preliminary proposals on the subject with the Commission in
late January.

In July 1981, the Commissicn agreed with a significant stip-
ulation to OFCCP's proposed withdrawal of its broad regulation
dealing with payment by contractors of membership fees to private
clubs which discriminate in their membership policies. The
Commission recommended that OFCCP amend its withdrawal statement
to include a commitment to investigate instances in which pay-

ment of club dues results in illegal discrimination. OFCCP
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has yet to submit to the Commission a proposed final decision

on this 1ssue. While tne Commission has successfully negotiated
a joint egual employment opportunity poster with OFCCP and DOJ

1t has been unable to move forward with the implementation of the
EEQC/QFCCP llemorandum of Understanding because of OFCCP's heavy
program of regulatory reform. I recently wrote to the Secretary
of Labor urging him to accelerate his agencies progress in
designing procedures to fulfill the promise of the Memorandum

of Understanding.

Regulatory proposals also were received from a large number
of other agencies, including the Department of Education, the
Office of Hevenue Sharing, the General Services Administration,
the Environmental Protection Agency, and the Oéflce of llanagement
and budget. bSeveral 1ssuances were submitted by the Cffice of
Personnel lanagenent, the most consequential of which was a
complete revision of 1ts regulations governing the operation
of state merit system programs., In addition, I have written
to the Secretary of Health & Human Services concerning the
failure of that agency to include appropriate equal employment
provisions 1n the proposed regulatiens it published to govern
1ts new block grant programs. In order to further ¢ooperate
among agencies in the design of equal employment regulatory
policy, the Commission will issue a quarterly bulletin of agency

i15suances under development.
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As a result of 2 dialogue 1 initiated with OMB, an agree-
ment was reacned in August which strengthens the effectiveness
of Executive Order 12067 by requiring that EEOC complete its
analysis of agency Hotices of Proposed Rulemaking, final rules
and information collection instruments under Executive Order
12067 prior to their submittal to OMB for review under Executive
Order 12291 and the Paperwork Redugtion Act. Shortly thereafter,
I sent a memorandum outlining the new procedures to the heads
of all federal agencies. The Commission is now prepared to
publish final changes to ite coordination regulations to con-
form them to the provisions of the agreement. “The Commission
worked closely with the Office of Management and Budget on two
other matters. It has reviewed the relevant portions of
agency budget estimates and supporting data to ensure that
they are complete and appear factual, and i1s in the process of
conducting a detalled assessment of the estimates and data pro-
vided by three major cabinet departments. In conjunction with
OMB, the Commission has investigated charges of duplication of
compliance activity by EEOC, the Office of Revenue Sharing and
the Department of Housing and Urgan Development. As a result
of this analysis, BUD is revising 1ts data <collection instruments.
Important activities now underway inc¢lude a study of methods
for improving the relationship between state human right agencies
and Federal egual employment activities. In addition, an options
paper outlining various approaches to the need for training of

Federal equal employment officials was circulated to tne agencies
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for comment, Commission staff also are reviewing the possibilaty
of revising the egual employment provisions ¢f the regulations
dealing with treatment of the handicapped. This analysis is
being conducted in conjunction with the bepartment of Justice's
revision of the government wide regulations prohibiting discri-
mihation against the handicapped in the provision of Federal

and federally financed services.

BUDRGET

When you were here before we were confronted with the gloomy
prospect of having to operate with the agency on a substantially
reduced budget of $123,542,000 which would have caused major
KIF's and furloughs, and devastating program overhaul. llow
tnings are much betker and I am indeed noderately optimistic.

The changes in the federal budget with the resulting ¢hanges in
the Commission's budget emphasize the need for planning,
establishing options and alternatives wlthiln our priorities

and a total awareness of cost vs charge resolution for Title
Vi1, Age, Equal Pay, Federal Sector Complaints and the State
and Local Grants Program.

During the lst guarter of FY 82, I attended several meetings
at CMB to present and defend the Commission's 1982 and 1983 bud-
get requests. As a result of these meetings, I have reason to
be optimistic and to a large extent pleased, although not com-

pletely satisfied with the end results.
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I have discussed these concerns with you before and at this
time I am awaiting the President's proncuncement in his budget

to the U.S. Congress sometime this month or in February.

OFFICE OF REVIEW AND APPEALS

Fiscal 1981 was the second full year of operations for
the Office of Review and Appeals. Tne principal activity during
FY 81 was to Process as many cases as possible within the
severe professional and clerical constraints of the hiring
freeze. The office continued to apply private sector precedent
to federal sector decisions towards the end of FY Bl the
Commission was planning to add ORA decisions to the JURIS system
and to beqin a compliance program. Our budgetary posture,

however, may temporarily affect resources for those two areas.

Appeals pending on 9/30/80 1947
Appeals docketed during FY 81 3175
Decisions written during FY 81 2611
Appeals pending on 8/30/B1 2471

QFFICE OF EQUAL EHPLOYMENT OPPORTUNITY

Qur responsiblity to uphold the principles of equal employ-
pment opportunity and to aggressively enforce the anti-discrimina-
tion jurisdictions with which we are charged must begin at home.
We cannot expect the employer community to hold stock in the
Commission's activities if our own employees are left wanting

or their rights not fully protected.
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In our agency that tagk is particularly exacting since most
of our professional employees could be considered experts in
the jurisdictions which we enforce. A difficult task indeed,
yet one which, as the lead civi]l rights enforcement agency, we
nust meet and lead the way for all employers.

In Fiscal year 1981 the Office of EEV complaints of dis-
crimination for processing increased. That fact, coupled with
an ever shrinking EEO staff, has led that office to seek al-
ternative methods in processging its caseload. In ¢lose consul-
tation with various headquarters offices, the District Directors
EEO Subcommittee and the union, the Office of EEQ has developed
‘a pilot program for processing complaints using rapid charge
processing techniques. The cornerstone of the pilot program will
be a more intensified effort to settle or resolve complaints at
the earliest possible stage. Once underway, the pilot will be
tested on a trial basis in a limited number of offices, 1If
successful, this program could have a far reaching impact
throughout the Federal community.

Recently, that office has 1ssued an Agency Directive on
the prevention and elimination of sexual harassment 1n the
workplace. Although less than 3% of all complainte filed with
the Office of EEQO in FY 81 alleged sexuval harassment, it 1s
nonetheless a subject which we as managers must be fully pre-

pared to deal with should the need arise.
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It should be noted that in several more days we will mark
the anniversary of the late Dr, Martin Luther King's birth,
January 15, 1929, with appropriate observances. Also, next
month the Federal community will commemorate National Black
History tonth, You will be receiving appropriate materials
shortly to assist you in planning meaningful observances.,

Finally, the Office of EEC has recently issued instructions
to all field and headquarters offices for the development and
implementation of the agency's multi-year affirmative action
plan which will cover a period from FY 81 thru FY 86. I tnink
we all realize that, given our present fiscal posture and
staff limitations, new hiring will be extremely limited during
this period. However, affirmative action planning during such
times can present an ideal opportunity for utilizing existing
staff through job enrichment programs, development of bridge
positions, implementing the Commission's upward mobility pro-

gram and taking full advantage of the part-time employment program.

OFFICE OF PUBLIC AFFLIRS

This office has been cone of the busiest in the agency since
September. we have issued 10 publications and several news
releases. On January 28th and 29th, the Office of Public Affairs
is coordinating a sympoisum for the elderly in Los Angeles at the
Convention Center. We éxpect an attendance of 1500. In addi-
tion the 15th Annual Report is at the press, the 1l6th Annual

Report 18 being prepared for the first draft. This is signi-
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ficant when you take in the fact that since May 1981 four
annual reports have been issued and with the production of the
16th Annual Report EEOC will be current in its annual reports
to Congress. The Gffice of Public Affairs during. this three
month period has produced five training films in addition to
EEQC Highlights which have been distributed to various offices.
I am glad to report that we are current on our in-house publi-
cation MISSION, the staff is currently working on the next
edition to be published on March lst. The Office of Public
Affairs is responding to mail inquiries within a five day time
frame work while in May Ehere was a 2,000 backleg in the response

to mai1l inguiries.

LITTLE EKROWN OR RECOGNIZED FACTS

The Commission has one of the largest contituancy groups
of any agency in government. Specific data derived from the
Bureau of Labor Statistics publicatjon "Employment and Earnings,

January, 198l1", reflect the following:

Civilian Labor Force (age 16 and above)

Total CLF 104,719,000
Total Female 44,574,000
B%ack - 10,597,000
Otner NI 1,980,000
Total Minority 18,031,000

56-278 O—98——50
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Black Female == 5,098,000 (est.)
Hispanic Female =-- 2,123,000 (est.}
Other Bon-White Female -- 931,000 (est.)
Minority Female 8,152,000 (est.)
Hon-Minority Female 36,422,000 (est.}
Minority Male 9,879,000 {est.}
Female, age 40-69 -~ 16,247,000
Male, age 40-69 —- 23,492,000
Total, Age 40-69 39,739,000
Total CLF 104,719,000
Non=-Minority males
age 16-39 & 70 + 30,406,000 (est.)

Total women, Minorities
& Pergons Age 40-6% 74,313,000 (est.)

Based on the above, the total civilian labor force averaged
almest 105 million during 1980. Wwomen, minorities and persons
age 40 to 69 represented more than 74 million of this total. 1In
particular, there were approximately 45 million women, 18 million
minorities, and 40 million workers age 40 to 69 in the nation's
civilian labor Eo:ce in 1980.

A conservative estimate suggests approximately 70% of the
total CLF is employed at employers, both public and private,
covered by Title VII. This factor could therefore be applied

to the above figures to obtain estimates of employment at Title
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ViI-covered employers -- e.g., for women it would be 31.2
million and for minorities 12.6 million.

Unfortunately, recent generalized references to the
Commission by political, civil rights and business community
voices tend to suggest that critics only view us in 2 white male
vs black male context. However, it is clear that statistics support
our position that under Title VII of the Civil Rights Act of 1964,
the Equal Pay Act, the Age Discrimination in Employment Act the
Rehabilitation Act, and Executive Order 12067 we touch on the

lives of 100,000,000 voting Americans.

A MATTEK OR PRIORITY

One of the top priorities of this Commission for FY 82 and
FY 83 has to be improvement in our financial management. Early
n my tenure as Acting Chairman, I began to suspect that the
agency had sericus problems in financial management and pro-
curement activities., These suspicions were verified by both
reviews and audits by our internal audit staff and by GAQ
staff which had been regquested to review our financial and
aceounting operations. The Acting Executive Director, Ms. Issie
Jenkins and I have spent an unusual amount of management time
in the financial and budget area., There 15 no doubt that this
agency lias problems, and all of us have contributed to them by
not tollowing proper procedures and paying enough attention to
the administration of this responsibility in each of ocur offices.

These problems cannot and must not continue. Wwe are being looked
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at by oversight committees, by GAO, and others, and will c¢on-
tinue to be looked at until we have corrected our deficiencies.
The Acting Executive Director has set in motion a number
of corrective actions and controls to correct our problems.
She has my full support. HNo longer can we tolerate failure to
follow prescribed procurement procedures, failure to properly
document expenditures of funds, failure to timely initiate pay-
ments for vendors, failure to promptly cuff expenditures, and
failure to timely reconcile records, MNor will we tolerate
fajlure by headquarters operations to provide timely feedback
to office directors on errors and inadeguate documentation. Wwe
w1ll provide as much guidance as possible, and training to help
you and your otfice meet these demands; we will also, however,
take appropriate disciplinary action where procedures are not
followed, or where they are circumvented. Office Directors
are directly responsible for supervision of staff carrying out
these responsibilities, and Office Directors will be held per-
sonally acccuntable. It ¢an be no other way. As we attempt to
make our financial management and accountability sound, I will
count on your cooperation. You and your staff have shown what
you can do 1in the compliance and litigation area, It is time

to show our efficiency 1n the financial management area.

ConCLUSIoN
In conclusion, I wish to thank the District Directors and
the Regional Attormeys for your continued support and the dedica-

tion you continue to give to EEOC, Political appointees such as
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me come == hopefully to do their job without selling out for
fame or gain —- and then we leave the government to the profes-
sional managers, such as yourselves. You, the professionals of
government remain. You are the government, regardless of your
political persuasion, You are the best friends that the public
have -- regardless of what people or politicians say about you.
You keep the light of freedom burning so that the people can
elect the leadership of a freedom loving society. On behalf of
the Administration, I want to thank you for the job that you are
doing.

I am but a person like you. But, I respect each one of
you for your dedication to principle and your loyalty to theA
mission of EECC, If you ever lose your commitment to EEOC,

I trust that you will have the courage to leave the agency
rather than to sell out at the expense of millions of restless
hearts and wounded souls for whom the people, through the
Congress enacted, Title VII, and allied statutes.

Finally, I want to thank Commissioner Armando Rodriguez for
his counsel and support. He 18 a man of integrity and depend-
ibility. Commissioner Rodriguez must be given as much credit as
anyone for his cooperation during the period that EEOC was gquorum-

less. His daily ingquiries and his wit have been exceedingly

/-y S L

¥ TlIay Saith, Jr.

important to me.
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COMMISSION RESOLUTION

Frow October 1, 1981, to December 21, 1981, the Equal Employment Opportunity
Commission was without a quorum, as set forth in the statute, and it became

,the responsibility, under a delegation of authority granted September 25, 1981,
of Acting Chairman J. Clay Smith, Jr., in consultation with Commissioner Armando
M. Rodriguez, to act upen those matters which would nermally have been acted upon
by the Commission as a collegial body. To the credit of Acting Chairman Smith,
during this period of absence of a quorum, the first time in the Commission's
history, the Equal Employment Opportunity Commission continued to operate
smoothly and carry out its compliance and enforcement responsibilities under
Title VII of the Civil Rights Act of 1964, the Equal Pay Act, the Age Discrimi-
nation in Employment Act, the Rehabilitation Act, and Executive Ovder 12067.

Notable among the accomplishments of the Acting Chairman during this period are:

(1) The successful closure of Fiscal Year 1981 in which
Comission productivity was at an all-time high,
Benefits to chavging parties were increased, service
to charging parties, employers, and other entities
was improved by reducing the time for processing
complaints: all of which furthered the public interest
in eliminating employment discrimination,

Specific accomplishments for Fiscal Year 1981 included
the securing of relief for 38,000 persons: a 60%
increase in benefits obtained over the previous year;
a 25% in¢rease in c¢losure of charges, from 57,000 to
72,000 charges ¢losed: a &% increase in charge
receipts from Fiscal Year 1980, up from 56,000 to
59,000 charges, filing of 368 cases in federal court,
up from 326 in Fiscal Year 1980; and a 23% increase
in litigation settlemants.

(2) The successful defense of the Commiseion's budget request
for Fiscal Year 1982, Through his untiring and relentless
efforts at OMB, the White House, and before Conpressional
Committees, he effectively and repeatedly presented the
Commission’s need for both budget and staff to adequately
carry out its mandate to eliminate employment discrimination.
As a direct result of his personal involvement and direction
of the preparation of numerous written justification docu-
ments, the Commission’s budgetaty mark was increased from
an original OMB wmark of $123,000,000 and 3000 staff years,
to $140,000,000 and 3376 staff years, alleviating the
present need for severe reductions in force and enforcement
program cuts.

In addition, at his direction, cost reductions in admin-
istrative and support costs have been mandated in an effort
to save resources for program operations and to save staff
necessary to catry out those programs.
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(3) The effective representation of the Commission's views on
policy matters before Congressional Oversight Committees
and in interagency coordination macters. On October 1,
1981, Acting Chairman Smith submitted a written statement
to the Subcommittee on Civil Service of the House Committee
on Post Ofice and Civil Service, providing the Commission’s
views on Equal Employment Opportunity in the Federal Sector:
and on October 7, 1981, the Acting Chairman testified before
the Subcommittee on Employment Opportunities of the House
Comnittee on Education and Labor, on Commission Policy with
respect to Affirmative Action.

During this period he has alsc forcefully presented the
Commission®s position In issues raised by the Office of
Federal Comtract Compliance Program's proposed Regulations
and on issues regarding sexual harassment and the Uniform
Selection Procedures Guidelines.

{4) The careful and close attention to Commission financial
eperations to sddress deficlencles identified by requested
audits and reviews. As a result, closer suvervision,
accountabilicy, and necessary staff training are being
implemented.

(5) The expeditious consideration of those matters involving
statutory deadlines, or involving time frames the lapae of
which could have been viewed as unreasonable should the
Commission have fafled to act. As a resule of his swift
and prudent actions, he therefore, preserved the vighis of
charging parties and complainants, and lessened the build-up
of potential menetary liability of employers.

For the efforts and actions described herein, and for all of the activities
necessary to keep the Commission not only operational, but effectively carrying
out its mandate, be it resolved that Acting Chairman J. Clay Smith, Jr., be
commended for his unprecedented effort on behalf of equal employment opportunity.

Be it also resclved that his fellew Commissfoners and staff of the agency are
appreciative of the selfless manner in which he has conducted the affairs of
the agency during a period of uncertainty regarding resources and leadership;
seeking always to bring assurances of stability and positive directiom. At a
time when ¢ircumstances could have led to a decline in morale, and a virtual
standstill in operations and programs, under his leadership there has been no
decline in the Commission's efforts to address the problems of employment
discrimination.

Signed: This A% day of January, 1982

\ - .

Armando M. Redriguez, Commissioner

- . ;

T - - -

< Cathie A. Shattuck, Commissioner





