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VINCENT J. SAMAR
Attorney at Law
3534 North Lake Shore Drive #1D
Chicago, Illinois 60657

(312) 248-4192

August 16, 1991

Senator Joseph Biden
224 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Senator Biden:

Enclosed please find copies of an article I wrote on why
Clarence Thomas's natural law views are incompatible with
constitutional protections for women and gays. Would you please

distribute a copy to each member of the judiciary committee and
enter one into the official record. Thank you.

Sincerely,

LA o

vincent J. Samar
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by Vincent J. Samart
1. INTRODUCTION

Supreme Court nominee Clarence Thomas adopts the judicial
philosophy known as Natural Law theory. The theory can be used
to provide a basis for deciding whether a particular
constitutional interpretation is just and therefore whether it
is properly part of the constitution. In its traditional
formulation, the theory is at odds with privacy rights for gays
and lesbians and choice for women. Additionally, the theory is
unsound on its own merits and better theories are available.

I1. BACKGROUND

On the surface, Thomas's views on constituticnal
interpretation appear expansive. 1In two law review articles,* he
says that the institution of slavery and the doctrine of
"separate but equal®" education were wrongful because they
violated the higher law principle of equality as found in the
Declaration of Independence. The Declaration is looked to as the
framer's embodiment of Locke's concept of natural right.
However, nothing in either of these articles suggests any breoader
expansion of constitutional equality to other than racial
minorities and, even then, never under the guise of affirmative
action. More importantly, Thomas's natural law views suggest
that the constitution may not protect privacy or equal protection
rights for gays and lesbians or abortion for woman.

In his latter article, Thomas trys to clarify the priveleges
and immunities clause of the Fourteenth Amendment by stating that
the fundamental rights of the Declaration ("those of life,
liberty and property®) were "given to map by his Creator, and did
not simply come from a piece of paper.” {Interestingly, Thomas
does not use "life, liberty or happiness®. Instead, he follows
an earlier draft of Jefferson's that borrowed on Locke's use of
*property”., suggesting that Thomas views property rights on par
with life and liberty rights.)

In the earlier article, Judge Thomas offers an
tnterpretation of these fundamental rights. He avoids
Jefferson's more open ended reliance on "self-evidence®™ in favor
of a paraphrase of St. Thomas Aquinas. “A just law is a man-made
code that squares with the moral law or the law of God.... An
unjust law i§ a human law that is not rooted in eternal law or
natural law.” This is the only method Judge Thomas mentions.

I11. NATURAL LAW

In contradistinction to the randomness associated with
modern evolutionary and guantum thecries, Aquinas's 14th Century
theory of natural law presupposes a purposive deterministic view
of the universe. Even from a secular reading, the theory
provides that morality requires conformity of human actions with
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the widest design of nature. For instance, the most important
moral rule is that human action conform torhat all nature has in
common-—-namely, continuation in existence. Consequently, rules
against murder are justified, but alsc rules prohibiting
abortion. The latter is justified under the interpretation that
termination of a pregnancy is not in conformity with continuation
of the species.

The second most important rule is for human action to
conform to what all animal nature has in common--that being,
procreation and the rearing of offspring. Consequently, rules
that protect the privacy of marital relations but allow states to
preohibit adult consensual homosexual (or nonprocreative
heterosexual) "sodomy" are justified.

Least important on the list is what conforms only to the
unigque nature of man.® While this natural law principle would
support rules protecting religious freedom (something animals
have no part in), it would not recognize the legitimacy of
arguments such as the one David A, J, Richards makes shat humans
express sexuality for love, recreation or procreation.

IV. PROBLEMS WITH NATURAL LAW

Principally, there are two types of problems with natural
law theories: conceptual and logical.

A. Conceptual:

Here the problem is with defining the word natural. Is
natural to mean statistically average, found among lower animals,
oriented to preserving the species, oriented tc unigquely human
nature, or moral. With respect to interpreting "natural™ to mean
statistically average, the argument leads to the ridiculous
conclusion that it is morally better to be a "C" student than an
"A" student, since being a "C" student is more average of what
most students are, With respect to found among lower animals,
the theory would have to give up its prohibition against
homosexuality since "[v]irtually every animal whose activity hag
been studied in detail shows some forms of homosexual behavior.”

As to preserving the species, studies show that in
nonindustrial societies, gay men often provide hgme support which
aids close relatives to reproduce efficiently. In industrial
societies, the issue of one parent care is not unusual and
lesbians or gays could be allowed to adopt or become parents in
their own right, Clearly, gayfoand lesbians have contributed and
are a part of human culture.

The last p05f£bility of saying that unnatural is immoral
begs the question. Even if homosexuality were unnatural, that
would not by itslf show that it is immoral? The problem is one
of going from an is to an ought.

B. Logical:

Aquinas's version of natural law claims that "one must not
kill" may be derived from the Qatural law principle that "one
should do harm to no man."l No mention is made of any
exceptions for killing the guilty nor could the theory on its own
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merits support such a claim. Yet, Aquinas ailows human law to
specify the death penalty based on a determination of the Pftural
law principle that "the evil-doer should be punished.” The
trouble is that relating human law to natﬁral law in this way
creates rather than avoids inconsistencies.l? Indeed, the same
inconsigtency occurs with Jefferson's list of natural rights as
indicated by his own acceptance of capital punishment.

V. A BETTER APPROACH

While it is not my intention tc¢ engage in comparative
theory, I d¢ think it is important to show that not all judicial
theories are subject to the same questionable results as natural
law. In contrast to Aguinas, Ronald Dworkin's theory tells the
judge to give deference to the best principle based on
considerations of fit and political morality.1 Fit means that
the judge must develop a theory of the settled case law,
constitutional provisions and requisite statutes that not only is
coherent but is able to provide determinative answers in hard
cases. In the abortion case, for example, the principle that the
unborn is not a person fits better with other parts of our law
and alsc our sense o&gu:w related issues should be decided than
does the alternative, We would probably not want a mother held
crimipally liable if due to negligence she has a stillbirth. Nor
is it likely that we would want IUDs and birth contrel pills that
act as abortifacients outlawed? My own theory on privacy shows
that the Supreme Court was mistaken in not extending the coverage
of the constituional right to pri¥acy to protect adult consensual
homosexual activity in the home,

On the issue of political morality (and this applies only
if fit does not produce a determinative result), the point is to
show which theory of law better recpgnizes the rights people
actually have. A right to contrel one§ part in procreation finds
suppert in the principle of a society truly committed to
individual liberty and dignity. It closely relates to other
privacy decisions, and serves to guarantee the mqgal, social ‘and
economic freedom of women, gay people and others.

VI. CONCLUSION

For the aforesaid reasons, whatever other considerations
might exist, the United States Senate should seriously question
Judge Clarence Thomas as to his judicial philosophy. If indeed
he holds to the natural law theory of St. Thomas Aquinas, he
should not be confirmed.

Respectfully submitted,

Ve ), oo

Vincent J. Samar
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NOTES
*Vincent J. Samar is instructor of law at the Illinois Institute
of Techniology, Chicago/Kent College of Law and a lecturer in
philosophy at Loyola University of Chicago. A practicing
attorney, he is a former political candidate for 46th Ward
Alderman and a long time activist in Chicago's Gay and Lesbhian
communities.
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