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The CuairMaN. Well, Senator, if I could cut you off there——

Senator SiMpsoN. I'm through.

The CHAIRMAN [contining]. And just make the point that it
seems to me if you all are not able to say you are against him
before you heard the record, then Senators shouldn’t here say they
are for him before they have heard the record, and all the Senators
said we are for him—that’s not a problem. So what’s good for the
goose is good for the gander, and we are finding that the goose
changes as time moves.

Thank you all very, very much. I appreciate it.

Ms. Yarp. Thank you. Let’s hope we're not here next August
doing the same thing.

The CHAIRMAN. Believe me, Ms. Yard, I hope I get to see you
next August, but I hope it’s not at one of these hearings.

Let me move on, and I have received the proper admonition of
my colleague from South Carolina that I allowed and encouraged
and was part of going beyond the time, and I will try not to let that
happen again.

Our next panel, testifying in support of Judge Thomas' nomina-
tion includes a group of distinguished professors. I apologize if 1
sound too familiar with the first names, but this is the list as the
White House gave us the list, and it says “Joe”’—I don’t mean to
sound familiar—but Joe Broadus—I don’t know whether it is
Joseph or Joe and I apologize for the familiarity, but it is the list
we were given by the White House—a professor at George Mason
Law School in Arlington, VA; James Ellison, a professor at Cum-
berland Law School, which I have had the great pleasure of speak-
ing at as well, and it is a fine law school, at Samford University in
Birmingham, AL; Shelby Steele, a professor at San Jose State Uni-
vergity in San Jose, CA; Rodney Smith, Dean of the Capital Univer-
sity Law School in Columbus, OH; and Charles F. Rule, a partner
in the law firm of Covington & Burling in Washington, DC.

Welcome to all of you, and professor, if you would begin.

STATEMENTS OF A PANEL CONSISTING OF JOE BROADUS, PRO-
FESSOR, GEORGE MASON LAW SCHOQOOL, ARLINGTON, VA;
JAMES ELLISON, PROFESSOR, CUMBERLAND LAW SCHOOL,
BIRMINGHAM, AL; RODNEY SMITH, DEAN, CAPITAL UNIVERSI-
TY LAW SCHOOL, COLUMBUS, OH; AND CHARLES F. RULE, COV-
INGTON & BURLING, WASHINGTON, DC

Mr. BrRoapus. Thank you, Senator.

It is a pleasure to appear here before the committee today, and I
thank you for this opportunity. Primarily, I will be giving a report
that evaluates two reports that I made on Judge Thomas—one on
his parformance at the EEOC, and the other on his work as assist-
ant secretary of educaticn at the Office of Civil Rights.

Primarily, these reports were approached by taking earlier re-
ports that were critical of Judge Thomas and attempting to verify
their conclusions from the record and going to court cases, going to
the records of the EEOQC, and going to various others sources to see
whether those charges could be confirmed.

In terms of the attitude of my report, I want to tell you that I
tried to make a certain kind of decision. I tried to separate out
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those issues which could be said to be disputes over prudential
issues—that is, issues of policy—whether or not it was good to do
(a) or (b), and issues that related to fundamental commitments—
fundamental commitments to equal opportunity, fundamental re-
spect for law, and tried to make a decision so that we wouldn’t—I
believe it would be improper to have an overlap where someone in
the executive was merely being punished later, for example, for
failing to agree with others on particular approaches rather than
for a lack of commitment to law or a lack of commitment to equal
opportunity.

I believe that the charges that were made against Judge Thomas
and his chairmanship that, for example, he weakened the EEQC,
lacked commitment to equal opportunity, that those cannot be sup-
ported in the record.

Already over the last few days, you have heard from people who
have worked at the EEOC and have personally known Judge
Thomas, and you have already heard some of the statistics. You
have heard about the problems that that agency had when he came
to the agency, and you have heard about the efforts that he made
to turn that agency around. You know about the disputes over
guidelines and tables, and you also know about the improvement
on the administrative side of the agency, and you have been told by
other witnesses that if you are going to have equal opportunity, it
is not enough to have laws—you must have an efficient and effec-
tive agency for carrying out those laws. And the record does sup-
port that Judge Thomas worked with innovative ideas.

We have already heard a great deal about the dispute over
whether you should have an individual case approach or whether
you should try for class action remedies, and we know that that is
somewhat misleading because in fact the agency both had record
numbers of cases in both categories and record returns in both cat-
egories during Judge Thomas' tenure.

The other area that is of interest is Judge Thomas’ performance
at the Office of Civil Rights, and much of the dispute in this time
seems to center from his involvement in something that has al-
ready been greatly discussed, and that is the Adams litigation. It is
significant in Adams because the charge that emerges is that
Judge Thomas lacked the basic respect for law in his performance
or response to the court orders that were issued to establish tables
and guidelines for the performance of OCR in the Adams litigation.

I think in reviewing this there has been to a certain extent a cer-
tain amount of misrepresentation of the posture of that case and of
Judge Thomas’ response to it. We know already that he was not
the initial party who was charged in the motion to show cause.
What hasn’t been quite made as clear is that there were kind of
conflicting motions—one to show cause, and the other one was to
modify the order that the court had. And we know that ultimately
this order trying to find the Government, trying to find Judge
Thomas in contempt, was held to be premature. That is, he hadn’t
been in office long enough for the judge to decide that you could
make a decision on this.

So I would think that there is nothing in that kind of perform-
ance that would establish that the judge behaved in a reckless
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manner or showed disregard or disrespect for the law, which is the
more serious charge that grows out of this litigation.

But what hasn’t further been discussed is the ultimate outcome
of that case, and that outcome was a determination that it was in
fact the court itself which had exceeded its jurisdiction in attempt-
ing to impose those guidelines, So we have there a case where what
really happens is that there is a conflict over what is the proper
role of the judiciary and the executive which is ultimately resolved
for the executive, but a great deal of bitterness, which is turned
into a kind of personal vendetta against the judge and which is
largely unjustified.

Thank you.

Senator S1MON [presiding]. We thank vou, Professor Broadus.

Professor Ellison.

STATEMENT OF JAMES ELLISON

Mr. ELLison. Mr. Chairman, I would like to thank you for giving
me the opportunity to state my reasons for supporting the confir-
mation of Judge Clarence Thomas as an Associate Justice of the
U.8. Supreme Court.

My name is W. James Ellison. I am a professor of law at the
Cumberland School of Law, Samford University, Birmingham, AL.
I am also cochairman of Alabama Citizens Committee to Confirm
Clarence Thomas and of Alabama Attorneys to Confirm Clarence
Thomas.

I would like to limit my remarks to a brief statement in support
of Clarence Thomas’ concerns about affirmative action policies
which permit and encourage race-norming tests and gender and
race-based preferences and quotas.

As currently engaged in, race-norming tests and gender and race-
based preferences and guotas have three incontrovertible charac-
teristics. The first of these is that they discriminate against white
males in favor of ethnically identifiable minorities and in favor of
white females who have had themselves legislatively declared a dis-
advantaged class.

It seems to me that the same constitutional standards which pro-
hibit discrimination against African-Americans solely because of
the color of their skin prohibit similar discrimination against white
American males.

Today, racially discriminatory attitudes and practices cause
much pain and suffering, but we cannot end discrimination against
one class of Americans by discriminating against another class of
Americans. Instead of gender or race-based remedies, corporate and
individual wrongdoers should be held accountable for their dis-
criminatory conduct under existing traditional civil law remedies.
After proving discritnination in a court of law, a plaintiff should be
awarded actual damages, attorney fees, and significant punitive
damages. Each individual plaintiff would, in essence, act as a pri-
vate attorney general.

Second, race-norming tests and gender and race-based prefer-
ences and quotas are premised on the proposition that their benefi-
ciaries are intellectually inferior to white males or are otherwise
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unqualified to succeed on their own merit. Nothing could be fur-
ther from the truth.

Race-norming tests and gender and race-based preference and
quota policies are at odds with the original intent of African-Amer-
ican civil rights movement. For hundreds of years, we African-
Americans had never asked for or demanded anything that had the
effect of making us appear less than equal to any man or any
womarn.

The original civil rights movement never asked for special treat-
ment from the State or the private sector. What we demanded was
the right to educate ourselves and our children, to work at jobs
commensurate with our skills and talents, to market our ideas, to
practice our faith, to vote, to live in decent housing without inter-
ference from the State. We wanted the right to dream.

The thought of entering America’s marketplace and institutions
predicated on race-norming tests and gender and race-based prefer-
ences and quotas were then and are now repugnant concepts which
have no place in a free society. The original intent and goals of the
African-American civil rights movement was a demand for equality
of opportunity. We demanded an even playing field where we could
compete as equals.

In Rock Hill, 8C, where | grew up, we were taught from a very
young age that we had to be twice as smart as our white counter-
parts in order to get a good job. We never doubted our ability to
compete. The idea that we needed special dispensation on tests,
that we needed special preferences and quotas because we were in-
tellectually inferior or could not otherwise compete were concepts
unknown to our psyches.

Third, policies supporting and promoting race-norming tests and
gender and race-based preferences and guotas require a perpetual
class of victims and a perpetual class of villaing. Too many Ameri-
cans have become psychologically and emotionally dependent on
these policies. This, in turn, has promoted their intellectual decline
and their will to take responsibility for their own successes or fail-
ures. These policies have promoted and aggregated the ethnic and
gender tensions they were intended to eradicate.

Civil rights groups should be applauding instead of criticizing
Clarence Thomas for his opposition to race-norming tests and race
and gender-based preferences and quotas. Thomas should be
praised for his effort to return African America to the original
goals and intent of our civil rights movement.

Clarence Thomas’ life personifies the very best that America has
to offer—his hard work, intellectual competence, and independence
are what raised him from the cotton fields of a segregated Georgia
to a seat on the U.S. court of appeals, and hopefully will elevate
him to the U.S. Supreme Court.

Mr. Chairman, that concludes my prepared remarks. May I
submit an extended statement for the record?

Senator SiMoN. The full statements will be entered in the record,
and I appreciate your abbreviating your remarks to try and stay
within the 5-minute rule.

(The prepared statement of Mr. Ellison follows:]
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STATEMENT
OF
W, JAMES ELLISON'
IN SUPPORT OF THE CONFIRMATION OF CLAREMNCE THOMAS A%
A JUSTICE ON THE UNITED STATES SUPREME COURT
UNITED STATES SENATE JUDICIARY COMMITTEE

Seplember 26, 1991
Mr. Chaitiman, I would hke 10 thank yoo for prving me the opporiuniy (o siate my reasons for
supporung the confirmatnon of Judge Clarence Thomas as a Jusuce of the United States Supreme Count

My name 18 W James Ellsen [ am a professor of law at the Cumberland School of Law, Samford

Usaversity, Birmangham, Alabama. [am Co-Ch of Alab Cizens G To Confirm Clarence

Thomas and of Alabama Allorneys To Confirm Clarence Thomas

As gn Adnican-American, [ am here also on behalf of the vasi majority of Aftican-Amenecans who

support Clarence Thomas, those who picked couon from sun-up 10 Sun-down, wha marched m the conl nghts

movement when o was a deadly enterprise, who waiched oot chorches and homes bombed and leaders

murdered, who awended infenar and underfonded schools, who teok the besi and the worst thal Amenca had

'Prefessor of Law, Cumberland School of Law, Samford Lintveraty, 800 Lakeshote Drve, Burmmgham,
Alabama 33229, Telephone 205870-2403, B A., Rutgers College, Buigers, The Siale Unpversity of New Jersey,
1974, } D, The University of Miclugan School of Law, 1977, Professor Elison 5 a former Assistant Unied
Stales Altorney, serving 1n she Carter and Reagan admimsirations  Professor Ellson teaches prmarily in the
area of constitutional criminat procedure and substantive crimnal Jaw  Professes Elison s Co-Charman of
Alabama Ciizens Commitiee To Confirm Clarence Thonvas and of Alabama Anomeys Te Confirm Clatence
Thomas
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1o offer and still believed 1o tbe idea of Ametica: those Americans who sull demand the right 1o compete as
2quals, aod on no orher basis, 1 America’s market place of wdeas and services.
Much has been said and written about Judge Thomas, his humble background, bis poliical acimvity

asa ber of President Ronald Reapan’s administration, and his 1esu before thiz Commutiee. In the

hope of not bewng naduly redundant 1 woald hike 10 limit my regands 10 a bricf stalement in support af Judge

Thomas' concerns about afftmarive action policies which permii and encourage tace nOTmIng 1&sis, and gender

and race based preferences and quotas  As currently engaged in, race norming tests, and gender and race

based preferences and quolas have 1hree incontroveruble characteristics

The first of these 15 that they discniminate against white males i favor of ethnically identifable

minonies, and i favor of white females who have had th Ives Jegist ly declared a disad d class

k! B

It scems to me that the same ds which prohibits discieminanon apanst Afncan-
Amencans, solely because of the color of therr skan, prolubits similar discnmpation aganst white Ameéncan
males Today, racial and gender discriminarory altitwdes and pracuces cause much pain and suffenmg  But
we ¢an not end diserimination aganst one <Jass of Amerzicans by discriminaling against another class of

Americans. Each corporate or indwdual wrongdoer should be held accountable for thetr discnminatory

conduct under ensiing tradilional covil law remiedics. After proving discrimimation in A court of byw, a plamuil

should be awarded actual damages, attorney fees, and significant ponitive d Each i I plainuff

&

would, in essence 200 45 a private aRorney peneral
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Second, tace DOTMINgG iests, and gender and race based preferences and quotas are premited on the

proposinion shat their ficiaries are inielh fly inferior to white males, or are olherwise vnqualfied

succeed on their own merit. Mothing could be further from the truth. Race norming iests, and gender and

race based preference and quota policies are at odds wath the onginal intent of the African-American civil

rights movement. For hundreds of years we African- Americans had never asked for or demanded anyitbing

that had the effect of making us appear less than the equal of any man or woman. The original civil nights

movement never asked for specal treaiment from the State or the prwate secvor. What we demanded was the

night 10 educale ourselves and owr chuldren, 10 work at jobs commensurate with our skills and talents, 1o

marke1 our 1deas, W0 praclice our faiths, 10 vote, and to live in decent housing withcut inter from ihe

Swpte. We wanted the nght to dream. The thought of emiznng Amenca's market place and nstitutions

predicaled on race porming lests, and gender and race based preferences and quotas were then apd are now

tepugnant ¢concepts, which have no place in a free society. The original wnient snd goal of the African-

Ammenican civil nghis mg wasad d For equeaiy of opporuany. We demanded an even playing field
50 we ooukd compele as equals  In South Carolina, where 1 grew up, we were Laught from a young age thal
we had 1w be twice as smatt 24 our white Counterparts 1 order Lo gel a good job. We never doubled our

ability to compete  The 1deal 1hal we needed special dispensatton on tesis, that we needed racial preferences
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and quotas because wiz were mieliectually fenior ot could not otherwise Compete wire CONSEps unknown
o our psyches.

Third, policies supporling and promoling race porming Lests, and pender and race based preferences
and quotas require a perpetuat class of vichims and 4 perpetual class of villains. Too many Americans bave
become Jependent on Lhese palices. This in turn bas promoted their intellectual declime and their will wo 1ake
respansibility for their success or failure. These policics bave promoted and aggravaled the ethnic and gender
lensions they were mntended 1o eradicate.

The mentality behund race norming 1esis, preferences, and quolas have caused 100 many of our
children to beliews that the State, spciety, and even thewr own families owe Lhem something, simply because
they happen 1o be here. Nothing otuld be further from the tuth. There are o free lunchés; someone always
pays. The proper role of (he State 15 10 provids 2ach cuyzen with equality of opporfunyy 10 be educated, 10 use
and markei her {ntellectual skills and telents, and 10 otherwise stay off the backs of its citizens and commerce
Government programs (hat po beyond providing equality of oppormundy have and will continue (o fail. These
Programs are conteary 1o the idea of Amenca. In the end 2a¢h of us succeeds as a direct vsulu of a persenal
and mdmvdual decisicn nol to [ml. The best our [anuhes, our fends, and the S1ate can do for us 15 10 ensure
that we be allowed to complele on an even playing fickd. Mo one can give us success. 'We have to work for

1 We have 1o earn 1t
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Our mothers and fathers did not suffer the many indigrnines of second class citizeaship so we might

declare in 1991, 10 ke world and to our children, (hat we African-Amezicans need race NGIHEIINE tesis,

preferences, quolas, and welfare 10 survive, that we cannat b we are jntell Hy or otherwis:

¥

inferior io other American groups. Look aour best and our brighies at Spelman Coflege, Florida A & M,

Rampton, Fisk, and Tuskegee Universilies, and Morei College. We African-Americans have genivs all
around us a3t colieges and umversities all over Amernica. As slaves, we African-Ameri sought 10 ed
Ives when the pumsh for doing so was death. We sducaied ourselves when the States pave ws

wnfenor schools and substapdard learning maigrials. We educated Gurselves even Though we were pot allowed

10 market our ideas and services We ook pnde Io our achisvements. No mausr what, we bad our self-

respect and dignity &s a people We were poor, but we dic nol steat [rom each other  We Jeil the doovs and

windows of our homes unlocked. We sulfered Siate and soaal Oppression, bul we kept our fath in God,

oursehves, and w the wea of Amenca. We made Amernca Tethink the possibilny of iving up 10 ils human

pokentsal,

We African-Americans survive the most brutal experiences of Amercas ractsm -- slavery,

reconstivclion, and segregation. We survved and prospered.  Racism is not our problem. Rackm [s the

probicen of the pesson having a racist point of view. Al some poinl we must bury the psycbological wounds

of our

) apd segregation and gel on wilh oor Lives. Victims of past and present discrimination,

should never Farget the histoncal expenence and lestons 10 be learned such sullervng and pain. Bt we who

5
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have surnved have po excuse or nght to burden our children wath the negatives psychological bageape of our

Past, or 1o le1 our chaldren use racsm or gender dsscrimination as excuses for failing a mathemancs o science

A preference or quola which appears to aud a class of persons today may discninnnaie agawnsl them
1omorow. Insaging the reaction in the year 2001 of a persom, who has earned her place in society, 10 the news
that her chuld will nol be admmied into a ceruan school or employed at a cerizm job because the quota for
ihe chald’s race, gender, ot class has been filled. Omnentals and Jews are now complaining that they are demed

entrance inio and employment au cerain schooks because of racial and ¢thnie quotas 1 favar of white males

We Afnican-Americans will find ourselves makeng similar complains if a quota y cortinue 1o d

Amenca’s cvit nghts movement.  [nsiead of fighting over peregived hmit and opporiumiies, we

Amencans need 1o stop lighting each other, and get on with the business of producing more han we consume

$0 thear will 2lways be an abundance of opportunity for all of us. Entrance ino schools and into employiment

should be earned on Lhe basts of race and gender neviral siandards, not granted solely on the basis of person’s

Tace O 5eX.

Civll righis groups should be applavding, instead of criticizing Clarence Thomas for his oppostuon

10 race nOTMIng 1esis, and rac: and gender based preferences and quotas. Thomas should be praised for bus

efforis Lo return African-Amernca 10 (be oniginal goals and intent of ocur civil rights movement.
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Clarence Thomas' hife and works personify Lhe very best that Amerxca has to offer  His hard work,

F

thtelleciogl o e, and are what raised him from 1he cotton fields of a segregated Georpla

P

10 & seat on the Umied Swates Court of Appeals Clarence Thomas' hife personifies the very essence af

Ameticz  Clarence Thomas 15 the rue role model for all Afncan-Americans who dream that one day we will

be judged by 1he contents of our character wmstead of racist myths associated with the color of our skin,

Mr Chmrman, That concludes my prepared remarks, may t submi a wrtiien statement of my remarks,

mcluding @ slatement on (he cORfiFManon process, i o record of these proceedings.
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Senator SiMoN. Mr. Smith, we are happy to have you here, and
let me add a personal note. Some years ago, I spoke at a com-
mencement at Capital University and they, in a moment of weak-
ness, gave me an honorary doctorate, so I can even claim to be an
glumnus of Capital University. It is a pleasure to have you here,

ean.

STATEMENT OF RODNEY SMITH

Mr. SMrtH. Thank you, Senator Simon. My name is Rodney K.
Smith. I am dean and professor of law at Capital University Law
and Graduate Center in Columbus, OH. As one who has primarily
written in the area of religious liberty, I am persuaded that, if con-
firmed, Judge Thomas wiﬁlbe sensitive to issues of religious liberty
as they arise in the United States.

There are two types of conservatives in America today. Tradi-
tional conservatives are those who are committed to limited gov-
ernment. These conservatives are concerned with liberty, believing,
as Madison recognized, that the Court and all branches of govern-
ment should take an active role in protecting rights.

Another type of conservative, however, which developed in part
as a response to judicial activity in the area of rights of criminal
defendants and the right of privacy as applied to the abortion issue
have come to espouse a broad theory of judicial restraint.

In refusing to scrutinize the acts of the democratic branches of
government, particularly when those acts may implicate rights,
these newer conservatives often find themselves supporting big
government. Few individuals espouse a pure version of either
brand of conservatism.

An important question, I believe, for this committee is which
view is held by Judge Thomas. To answer that question, one must
examine both Judge Thomas' theory of precedent and his theory of
constitutional interpretation. Any Supreme Court Justice should
develop both a theory of precedent—how he or she treats existing
precedent—and a theory of constitutional interpretation—the
methodology that he or she uses to interpret or examine constitu-
tional issues.

Theories of precedent fall along a continuum between two views:
First, the view that a Justice is bound only by the decision in a
case as it relates to the particular facts of that case; or, second, the
view that a Justice is bound both by the particular decision and by
the doctrine espoused by the majority in prior case law.

The view that the Justice is only bound by the decision in a par-
ticular case provides very broad latitude or discretion in future
cases. The view that a Justice is bound by principles articulated in
the prior case, however, is more effective in limiting a Justice’s dis-
cretion.

While few Justices adhere to either of these views in the ex-
treme, a Justice should develop some theory regarding precedent.
Theories of precedent are related to theories of constitutional inter-
pretation. theory of constitutional interpretation provides a
methodology for approaching constitutional analysis.

The dialogue fostered by the debate over originalism, the nse of
the intent of the framers and ratifiers in constitutional analysis
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versus nonoriginalism, the use of other methodologies that rely on
other items has been rich and has helped focus attention on theo-
ries of constitutional interpretation.

A theory of constitutional interpretation limits the subjective
policy preferences of a Justice and legitimizes the independence of
the Court. Even originalism, with its reliance on text and history,
rarely yields a clear-cut answer in significant cases. At best, it pro-
vides parameters, a canvas upon which the Court may legitimately
do its work. It rarely dictates, although it often limits constitution-
al choices. Like theories of precedent, theories of constitutional
analysis, however well developed, rarely yield automatic answers to
constitutional issues.

In his writing, with emphasis on the role of the Declaration of
Independence and natural rights, Judge Thomas placed himself on
the side of the more libertarian strand of conservatism. He has
stated that, “Natural rights arguments are the best defense of lib-
erty and of limited government.”

He has argued for restraint as well, stating that, “Without re-
course to higher law, we abandon our best defense of judicial
review, a judiciary active in defending the Constitution, but judi-
cious in its restraint and moderation.”

During the course of the hearings, Judge Thomas reiterated his
commitment to a fairly stringent theory of precedent. He recog-
nizes the binding authority of the specific holding in cases and the
general doctrine elucidated in those cases. For example, he has
noted his general support of the Lemon test, a test used in estab-
lishment clause decisions.

Appropriately, however, Judge Thomas recognizes that the three-
part Lemon test presents difficulties. Nevertheless, as demonstrat-
ed by his general acceptance of Lemon, he is willing to go beyond
the mere holding in a case to general endorsement of the doctrines
underpinning those decisions. His theory of precedent should be of
comfort to those who are fearful that his personal policy predilec-
tions might dictate how he decides future cases.

Even a fairly stringent theory of precedent like that espoused by
Judge Thomas, however, cannot be determined a decision in every
case. Case law operates interstitially, leaving gaps even for those
who closely follow precedent. Those gaps must be filled in subse-
quent cases.

Senator SiMoN. If you could conclude your remarks?

Mr. Smith. I will conclude by saying that it is my sense that
Judge Thomas, in cases like Oregon v. Smith and in cases dealing
with the establishment clause, will take a liberty-maxzimizing ap-
proach. I think that he is an apt and appropriate candidate to be a
Justice on the Supreme Court and will make a meaningful contri-
bution in the interests of religious liberty well into the 21st centu-

ry.
Thank you.
[The prepared statement of Mr. Smith follows:]
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TESTIMONY OF RODNEY K. SMITH
BEFORE THE SENATE JUDICTARY COMMITTEER
ON THE NOMINATION OF CLARENCE THOMAS

TO BE AN ASSOCIATE JUSTICE
OF THE UNITED STATES SUPREME COURT

Septenber 20, 19%1

Chairman Biden and Members of the Committee, wy name is Redney
K. Spith. I am Dean and Professor of Law at the Capital Universzity
Law and Graduate Center in Columbus, Chis. I am honored to have
been asked to offer this testimony in support of the confirmation
of Judge Clarence Thomas as an Aseociate Justice on the United
States Supreme Court.

I do not know Judge Thomas personally. I do have some
familiarity with his writing and testimony, however, and I Lelieve
that he will be a force for liberty and eguality on the Court. As
one who haz prinarily written in the ares of the religion provision
of the First Amendment, I am persuaded that, if confirmed, Juatice
Thomas will be sensitive to issues of religious libarty as they
arise in the United States,

To explain why I believe that Judge Thomas will be & poeitive
volce for liberty on the Court, I will divide this testimony into
the following parts: Part I will examine two versions of
"oconservatlian® extant in American political and legal thought; Part
1I will examine the distinction between theories of precedent and

constitutional interpretation; Part IIT will exaamine Judge Thomas’
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theories of precedent and constitutional interpretation and will
support the proposition that Judge Thomag iz well within the
mainetream of Constitutional thought in American legal thought:
Part IV will examnine issues related to religiocus liberty: and, Part

V will serve asz a conclusion and summary.

I

There are two somewhat divergent types of conservatives in
American today. Traditional conservatives are those who are
committaed to limited government. These consarvatives ara wmore
libertarian in nature, believing, as Madison recognized, that the
Court and all branches of goverpment should take an active role in
protecting human righte. Another type of conservative, however,
which developed largely as a response to judicial activity in the
area of rights of criminal defendants and the right of privacy as
applied to the sbortion issue, have come to espouse a broad theory
of judicial restraint. This theory has sometimes been criticizaed
as being too deferential to the power of government. In refusing
to scrutipize the acts of the democratic branches of government,
particularly when those acts may implicate human rights, these
newer conservatives often find themgelves supporting “big* (or at
least bigger) government. Such support of government action, the
action of the democratic branches of government, is anathema to
more traditional conservatives. These two brands of coneervatism
might well be placed at ends of a continuum and often are a source

of tension among "conservatives.® of course, few individuale
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espougs a pure varsion of either brand of conservatism -- most
individuale €all somewhere Petwesn the two ands of tha continuum.
An important guestion, I believe, for this Committes is whera on
the continuum Judge Thomas falls. betore that lssue can be
affectively explored, however, one must sxamine both Judge Thomas'’
theory of precedent apd his theory of constitutional
interpretation.

IX

Any Supreme Court Justice should develop both a theory of
precedent -- how he or she treate existing precedent -- and a
theory of constitutional interpretation «- the methodelogy that he
or she uses +to interpret or examine constitutional iseuves.
Theoriers of precaedent fall along a continuuwm between two somewhat
ill=defined categories: (1) the view that a Justice iz bound only
by the decision in a case as it relates to the particular facte of
that case; or (2) the view that a Justice is bound both by the
particular decizion and by the analysis or theory (the
principle(s), if you will) espoumed by the majority in prior cage
law. Given that the factz of a case are rarely replicated in
precisely the same manner in & subsequent case, the view that the
Justice is only kound by the decieion in a particular case provides
hin or her with very broad latitude or discretion in future cases.
The view that & Juatice ix bound by the principles articulated in
the prior case, however, is wmore effective in limiting a Justice’s
discreticn. While few Justices adhere to either of these views in

3
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the extreme, a Justice should develop some theory regarding
precedent over time.

Theories of precedent, however, are related to theories of
constitutional interpretation. Indeed, a theory of constitutional
interpretation may wel)l include or dictate a thaory of precedent.
It helps, however, to look at theories of precedent and
constitutional interpretation separataly. As an aside, it is worth
noting that I know of no Justice, with the possible exception of
Justice Felix Frankfurter, who cane to the Court with a refined
theory of precedent or constitutional interpretation.

A& theory of constitutional interpretation providee &
nethodology for approaching and organizing constitutional analysis,
The dialogue fostered by the debate over originalism (the use of
the intent of the framers and racifiers in constitutional analyszis}
versus nonoriginalism or the use of other methodologies of
constitutional analysis that rely on items other than or in
addition to textual and other evidence of the intent of the framers
and ratifiers, haz been rich and has helped focus attention on
theories of constitutional intarpretation. A theory of
constitutional analysis or interpretation limits the purely
subjective policy preferences of a Justice and helps to legitimize
the independence of the court,

Originalism as a theory of constitutional interpretation, like
textualism, rarely yields a clear-cut answer in significant cases
that come before the Court. Indeed, I have arqued thet, at best,

it provides paramatars =-- a canvas upon which the Court may

4
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legitimately do ite work -- and rarely dictatee (although it often
liwits) constitetional choices. Like theories of precedent,
theories of constitutional analysiz, howavar well developed, rarely
yield asutomatic answers to pressing conastitutional issues. It is
little wonder, theraefore, that the Committee rightfully spends as
much time as it does trying to get a sense of a potential Justice’s
tempersment and character.

III

The Committee has heard much during the course of the hearings
regarding the character and temperament of Judge Thonas. The
Compittes, and thanks te television, the public at large, have been
able to get & sense of Judge Thomas' senaitivity and humanity. Not
knowing Judge Thomas, I can add little to the discussion regarding
his character. I can, however, add scme analysls regarding his
tenperament, as 1t has nanifested 1tself in his writing and
tastinony.

In his writing, with hiz enphasizs on the reole of the
Daclaration of Independence and natural rights, Judge Thomas placed
himuelf on the side of the traditional (more libertarian) strand of
conservatism. For eoxample, he hazs stated that *“natural
rights...arguments are the best defense of liberty and of limited
governnent . " He has, however, argued for restraint, as well:
"[W]lithout recourse to higher law, we abandon our best defense of
judicial review =-- a judiciary active in defending the

Constitution, but Jjuwdicious in itz restraint and moderation.
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Rather than baing a Justification of the worst type of judicial
activism, higher law ie the only alternative to willfulness of bhoth
run-emok majorities and run-amok judges.®

At first blush, it iz difficult to understand how Judge Thomas
can combine notions of restraint with his libertarian leanings, A
lovk at how restraint and libsrtarian notions potentially impact
Judge Thomas’ theories of ©precedent and constitotional
interpretation will be helpful.

puring the courae of the hearings, Judge Thomas has reiterated
hisz commitment to a fairly stringent theory of precedent. He is
willing to recognize the binding authority of the holding or
decislion in casee and the general doctrine or principles elucidated
in those cases. For example, he has noted his support of the Lemon
teast, & test used in escablishment clauvse decisions. Thus, he is
willing to go beyond the mere holding in a case, as it relates to
particular facts, to

+] al d t of the doctrines

umderpinning those decisions. In this regard, hie theory of
precedent should be of comfort to those who are fearrful that his
personal policy predictions might dictate how he decides future

cAges. Of course, sven a fairly stringent th y of precedent

like that espoused by Judge Thomss, cannot predetermine the
decision in every case. Law operates ¢nly interstitially, leaving
gaps even foxr those who closely follow precedsnt. Those gJApS nust
ba' filled in suhsequent casea, Thua, while Judge Thomas has a
restrained theory of precedent, that restraint doss not determine

the "correct® decision in each new case.

56272 0 - 93 - 10
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How Judge Thomas fills those gaps will in signifiecant part be
dictated by hiz devaeloping theory of constitutional interpretation.
His theory of constitutional interpretation, at least as to cases
inplicating individual rights, hag its roots in the Declaration of
Indsependence. In his words, “the Constitution iz a logical
axtension of the principles of the Declaration of Independence.“
It is at this point in his analytic mactrix that Judge Thomas may
potentially take a libertarian turn. I precedent perxits a
libertarian or liberty-maximizing result, Judge Thomas may ba
inclined to support the libertarian rendering. Indeed, he nay
justitiably conclude that the aspiration of liberty and eguality
egpoused by the founders dirscts that such a route be taken. As
one who balisyes that such a course is appropriate and needed on
the Court, I am heartened by the concern for liberty and sguality
expressed in Judge Thomas’ writing.

At any rate, it is clear that Judge Thomas le in the
mainstream in terms of his theory of precedent and his theory of
constitutional interpretation. He wmay, however, be scmewhat leks
“regtrained” than some of the Justices currently serving on tha
Court. This would pravide some welcome moderation on the Court --
an intellectual moderation that would be complementad wall by his
social and educational background, A look at tha way in which
Judge Thomas might decide cases in the area of religicus liberty
will be helpful in dencnetrating the preceding points.
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IV

With the Supreme Court’s fairly reczent decision in Emplovment
Pivimion ¥. Smith, in which the Court held that the fres sxercime
clause of the First Amendment did not protect a person’s
religiously motivated use of peyote from the reach of a states
general criminal law prohibition, much concern for the status of
religious liberty hae been expressed by those who believe that the
freedom of conscience should be protected against general
government limitation.

Given Judge Thomae’ theory of precedent, it ie fairly clear
that he would reluctantly (I suspect) accept the Court’s decision.
To the extent that the precedent or established dectrine did not
dictate the decizion in a future caes, however, Judge Thomas might
well argue for a more likbertarian decision. Given the tencr of
politics in Americea today, it is doubtful that anyone appointed to
the Court would espouse a view more congenial to individual liberty
than Judge Thomas. His form of moderate conservatism iz more
traditional or libertarian than many of the current members of the
Court, his personal experience and background imply a sensitivity
to individuale and minorities, and his writings are heartening. He
ig in the mainstrean of American jurisprudence, but whers permitted
to do so in light of the constraints of his theory of precedant,
dJudge Thomas will ne doubt take a welcome libertarisn approach to

issues.
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Judge Thowas should be confirmed. Ag ohe who hee examined
pant confirmation hearings and the conatitutional theories aspoused
by the various nominees, I am convinced that Judge Thomas is a fine
nominee. When able to do 80, I suspect he will find ways to keep
the spirit of the Declaration of Indepsndence alive in our
constitutional jurisprudence. His own independence and hie
written, consistent commitment to the liberty and equality of
others will, in all likelihood, benefit the American pecple wall
into the Twenty-first Century.

An jimportant aside -- a footnote to an academic like myself =--
is in order. I have long felt that Congress =should be wore
aggressive in furthering human rights. Courte can only work on a
piecemea)l basis -- addressing one cape at & time, at great cost to
the litigants. Congress, on the other hand, can £ill broad gaps,
as it did with civil rights legizlation. Regardleses of whether or
not I am correct when I conclude that Judge Thomasg will bring a
respect for rights to the Court, the Court itself will not ke
significantly libertarian. Thomas Jefferson argued that each
branch of governuent should work to protect the rightas of the
Anerican people. Congress should not akdicatse the responsibility
tor respecting rights to the court:; the courage necessary to
protect against the tyranny of the majority must be mustered by
members of the majoritarian branches of government as well as by
mambers of the judiciary.

Thank you.
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Senator SiMoN. Thank you.
Mr. Rule.

STATEMENT OF CHARLES F. RULE

Mr. RuLk. Thank you, Mr. Chairman, members of the committee,
My name is Charles F. Rule and I am a partner at the Washington
law firm of Covington and Burling. It is an honor to appear here
before you today on behalf of myself and for my colleagues—Tom
Christina, Deborah Garza, Michael Socarras, and Jim Tennies.

At the request of the Washington Legal Foundation, the five of
us prepared a report analyzing the professional background, judi-
cial opinions, and published statements on natural law of Judge
Clarence Thomas. Qur report was completed before the commence-
ment of this committee’s current hearings and was published on
September 10 of this year. The report concludes that Judge Thomas
is eminently qualified to serve on the Supreme Court.

Mr. Chairman, on behalf of the Washington Legal Foundation, 1
ask that our report be included in its entirety in the record.

Senator SimoN. It will be included in the record.

Mr. RuLe. Thank you.

[The information referred to follows:]
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At the request of the Washington Legal Foundation,
the undersigned lawyers of Covington & Burling have undertaken
the following study of Judge Clarence Thomas's qualifications
to serve as an Assocliate Justice of the United States Supreme
Court. While we have examined what we regard as the pertinent
aspects of Judge Thomas's educational background, his caresr
prior to hia appeointment to the United States Court of Appeals
tor the Diatrict of Columbia Circuit (hereinafter "D.C.
Circult"), his speeches, and his scholarly articles, we have
devoted most of our analysis to his judicial opinions. We
believe that Judge Thomas's judicial record provides the
clearest picture of his qualities as a jurisc.V

Qur conclusions regarding Judge Thomas's personal
and professional qualifications (pp. 3-9) may be summarized as
follows:

[ Judge Thomas's personal and professional
qualifications piace him in the first rank of

American lawyers and qualify him t¢ be an
Assoclate Justice of the Supreas Court.

4 Cur analysis of Judge Thomas's judicial opinions does not
reflect any opinion concerning what is the "correct” cutccome
in any case, but focuses entirely on objective criteria --
8.q9., the ability to master and apply complex bodies of law,
clarity and persuasivenesa of writing, appropriate defersnce
to the constitutional scheme ¢f separation of powers. In
addition, we have refrained from commencting on the merits of
any cases 1in which Covington & Surling appeared as counssl for
any party or as agicus curias. FPFor that reascn, we have
owicted any discussion of National Treasury Employees Union v.
United States, 927 F.2d 1253 (D.C. Cir., 1991) and Cross-Sound
Perry Services, Inc. v. ICC, 934 F.2d 327, 338 (D.C. Cir.
1991). (Thomas, J. concurring).
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. In particular, the braadth of Judge Thomas's
professional experience -- a career of sarvicae

in state government and in all three branches
of the federal government, as well as in
private practice ~-- indicates that he is likely
to see legal lasues from a variety of
perspectives and will take full account of the
diverse interests of the litigants that come
before the Court.

. Similarly, the broad range of Judge Thomas's
legal experience -- including the law of tax,
products liabllity, antitrust, civil rights,
the environment, contracts, and criminal
pracsdure -- indicates that he is anply
squipped to detide the full range of cases the
Court may be asked to decids.

. Tha burden of poverty and prejudics Judge
Thomas has had to overcome demonstiateas his
uncommon strength of character and dedication
and gives him what will be a unique perspective
on the Supreme« Court as to how the Court's
decisions may affect persons who come from non-
privileged backgrounds.

These conclusions are borne out by our study of
Judge Thomas's opinions as a Clrcult Judge (pp. 10-59). We
believe thosa opinions demonstrate the following points:

. Judge Thomas‘s opinions reflect his outstanding
gqualities as s jurist: the ability to master
complex areas of the law, clarity of
expressicn, persuasivensss, and dedication to
resolving cases on the basis of axplicitly
articulated rules of law.

» Judge Thomas's decisions axe squarely in the
mainstream of American law, and do not reflect
any ideclogical or other blases.

» Judge Thomas has promoted the careful and
ordexly development of the law. His adherence
te these goals 1s aost evident in hins
principied efforts to rasolve sach case without
declding 1 that d not be addressed and
to refrain from anncuncing rules of law broadar
than necessary to decide the case at hand.
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. Judge Thomas's opiniona show special raspect
tor the separations of powers provided for by
che Constitution. His judicial actions show
due regard for establlshed principles of
constitutional law and deference to the pollcy
cholces committed by law to the Congress and to
the adminigtrative agencies.

. Judge Thomas has sxpressly rejected the notion
that judges ahould substitute thelr policy
preferances for the choices made by the
democratically elected branches of the
government -- the Congress and the Executive.

. Notwithstanding his principled judicial
restraint in matters of congressional and
agency policy-making, Judge Thomas has not
hesitated to protect the constitutional rights
of the individual.

Finally, taking note of speculation by some critics
regarding Judge Thomas's refsrence to natural law in spesches
delivered befores his nomination to the D.C. Circult, we have
examihed his writing on this topic and find no support for any
such speculative concern {pp. 60-75). In particular, thesa
writings indicate that:

[ Judge Thomasa's natural law views are
esaentially restricted to the traditional
opinions of Abraham Lincoln and Dr. Martin
Luther King, Jr., regarding racial sgquality.

. Judge Thomas does not view natural law
principles as rulss of decision that supplant
the language of the Constitution.

[ Judge Thomas's thoughts on natural law do not
reflect his personal religious views, as some
have insinuated and, in fact, his views on
natural law render him entirely unlikely to
allow his parsonal views to intrude upon hins
judicial decision-making.
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On the basis of our analysis, we bslieve Clarsncas
Thomas is exceptionally well qualified for the Dffice of

Associate Justice of the Suprems Court.



There is no single career path or background that
best qualifies a person to serve as an Assoclate Justice of
the Supreme Court. In the past, Suprsme Court Justices have
besn drawn from the Executive Branch, state courts, lower
federal courts, political office, and academia.¥ It is
therefore imposaible, as well as undesirable, to generalize
about the kind of professional background a nominee for the
Supreme Court should have. It is possible, however, to
identify personal and professional qualities that are
imporctant for a nomines to possess, regardless of the
nominese's prior experience, including: strong academic
credentials: personal and professional integrity; professional
compecance and dedication; collegiality; the ability to
comprehend and resolve complex ilasues of statutory and
constitutional law and te communicate decisions to the
American publlc and to lower courts with clarity and
persuasive force; and an appreciation for the role of the
Court in our constitutional system of government. Measured by
thase standards, Judge Thomas is amply qualified to be an
Assoclate Justice &f the Supreme Court.

Espacially in light of his age, Judge Thomas's
professional qualifications and achievements are by any

¥ gsee Abraham, Justices and Presidents (2d ad. 1983}, p.
61, Table 3 (hereinafter referrad to as "Abraham").
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measure impressive.

His exparience i3 remarkably broad

both in the substantive areas In which he has practiced and in
the variety of positions he has held. Since cobtaining his law
degree from the Yale Law School In 1974, he has served both in
state government and in all thres branches of the federal
governmant, including service as chairman of a large

independent aqoncy.” He has besn incimately involved in

¥ The American Bar Atsociation Standing Committee on
Federal Judiciary (ABA Standing Committee) has concluded the
same in rating Judge Thomas as “"Qualified” to serve as an
Amsociate Justice, To be rated as "Qualified" by the ABA
Standing Committes, a Suprems Court nomines "auwat be at the
top of the legal profession, have outstanding legal ability
and wide sxperience and mest the higheat standards of
integrity, profeasional competence and judicial temperament."”
American Bar Association,

i 9 (1991).

The ABA'a decision to rate Judge Thomas as "Qualified™
rather than "Well Qualified” in no way detracts from our
conclusions. The ABA also qualified its rating of Justice
Sandra Day O'Connor, appareantly because the ABA conslidered her
experience on the bench to be less challenging and sxtensive
than that of othexrs the ABA considersd as alternative
nominees. Abraham at 3315, Indeed, the ABA’'s rating of Judge
Thomas 1s not particularly surprising becauss the ABA has
tended to reserve its highest rating for nominess with longer
and mors traditional legal asxperience.

¥ Thomas graduated in honors from Holy Cross College in
1971 and obtained his law Degres from the Yals Law School in
1974. During the next 17 yeara, he was an Assistant Attorney
General for the Stats of Miasourl (1974-77), in-house counsel
to the Monsanto Company (1977-79), Legislative Assistant to
Sen, John C. Danforth (1979-81), Assistant Secretary for Civil
Rights at the U.3, Department of Education (DOE) (1991-81),
two~term Chairman of the Equal Employment Opportunity
Commission (EBOC) (1982-90), and judge on the D.C. Clrcuit
{1990 to presant).

(continued...)
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enacting, enforeing, and interpreting legislation. Moreover,
he has had the opportunity to understand how the varicus parts
of the federal government lnteract, and how the government's
actions affect its citizens.

Although most of Judge Thomas's career has been
devoted to the public sector, for two years he also served as
in-house counsel to a Fortune 100 company, advising on a wide
range of issues, (ncluding issues of tax, contract, antitrust,
product liability and environmental law, If confirmed, Judge
Thomas's sxperience in the private sector can contribute a
significant practical parspsctive to the Court's
deliberations.

Judge Thomas has had substantlal hands-on trial and
appellate litigation experience. As Assistant Attorney
General for the State of Missouri, he handled criminal appeals
before all threes 3tate appellate courts and the Miasouri
Supreme Court. During his tenure in the office of the
Missouri Attorney General, he also handled civil trial and
appellate litigation for the Mizsourl Department of Revenus
and State Tax Commission. As Chairman of the Equal Employment

¥¢. . .continued)

Biographical data referenced in this paper is taken from
Judge Thomas' response to the Ssnate Judiciary Committes's
Questionnaire for Judicial Nominess submitted in connection
with Judge Thomas' appointment to the D.C. Circuit, reprinted

in
s 101st Cong. 2d
Sess. (1990},
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Opportunity Commission {EEQC), Judge Thomas played a major
role in develsping legal positions in matters before the
United States Supreme Court and the various faderal district
and appallate courts.

Judgs Thomas alsc has had substantial administrative
and policy-making expsriaence as Missourl Assistant Attorney
General (in representing the Missouri Revenue Department and
Tax Commission), as Assistant Secretary for Civil Rights at
the Department of Education {in proceedings to tsrminate
tfinancial assistance to violators of federal anti-
discrimination laws), and aa Chairman of the EEOC. He has had
substantia)l responsibility at both the atate and fedaral
levels for develeping, enforcing, and articulating publlie
policies implementing state and fedasral legislation.

What makes Judge Thomas's achisvements to date even
more remarkable -- and also demonstrates his strength of
character -- ars the well-known poverty and prejudice he
overcame in achieving them. It ls clear that what Judge
Thomas has achieved, he has achieved through uncommon hard
work, dedication, and vision.

Finally, concerns about Judge Thomas's youth (he is

43 years old) and the relative bravity of his tenure on the
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United States Court Of Appeals appear unwarranted in light of

the quality and breadth of Judge Thomas's experience.®

¥ In fact, fourteen Justices were 45 yesars or younger when
appelinted, Llncluding Justice Douglas (who was 41), Justice
Stewart (who was 43), Justice White (who was 45), and Juatice
Story (who was 32). See Abraham, at 3686-391, App. D.

Many of the most highly-rsspected members of the Court
had no prior Jjudicial experience, including most recently
Chief Justices Warren and Rehnguist and Associate Justices
Grldbarg, Fortas and Powell. Seven Assoclate Justicss had
three years or less experience on state or federal courts
{including Justices Black, Harlan II, and Whittaker)}, and 14
of the last 25 Justices appointed had less than five years
prior judicial experience. See Abraham, at 32, 54-56.
According to Justice Frankfurtsr, in an essay considering the
selection of Supreme Court Justices,

[T)he correlation between prior judicial
axparience and fitnass for the Suprame
Court is zero. The significance of the
greatest among the Justices who had such
axperience, Holmss and Cardozo, derivad
not from that judicial experisnce but froa
the fact that thay wers Holmes and
Cardozo. They were thinkers, and more
particularly, legal philoscphers.

Frankfurter, "The Supreme Court in the Mirrer of Justices,®
105 (1957), p. 781,
cited in Abraham at 52-53. Justice Sherman Ninton, who
himself served for eight years on & lower federal court, urged
Justice Frankfurter to send a statsment of this view,
"explod|ing] the myth of prior judicial experience,” to "svary
menber of Congress.” See Letter from Sherman Minton to Felix
Frankfurter, Apr. 18, 19%7, Frankfurter Papers, Library of
Congress, cited in Abraham, at 52.
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Tha fact that Judge Thomas has served on the D.C.
Circuit, frequently referred to as the second highest court in
the land, enables us to draw more specific conclusions about
his qualifications to be an Associate Juatice., 1In this
section of the paper, we first provide an overview of Clarence
Thomas ‘s record as & judge, considering his ability to write
clearly and effectively, his ability to devalop a conasnsus
with his colleagues on the court, and his principled decision-
making (ses pp. 11-13). Hext, we dascribe in greater detail
his more significant opinions. As our snalysis indicates,
several admirable strains can be discerned in Judge Thomas's
apinions: his commitment to judicial restraint and the orderly
development of law {pp-. 13-25); his respect for separation of
powers and deference to the Conatitution, Congresa, and the
Executive {inciluding administrative agencies) (pp. 26-40); his
willingness to uphold socisty's right to protect itself froa
criminals, but at the same time his courage to protect the
rights of the accused (pp. ¢1-47); and his capacity to resolve
complex issues of commercial law and business regulation
{pp. 47-59).

¥ A3 of September 13, 1591, Judge Thomas has issued twenty
publizhed opinions, including seventeen majority opinions, two
concurrsnces, and one dissent. A party has requested Supreme
Court review in three of these twenty cases. That court has
denisd the writs of certilorari in two cases and the request is
pending in the third case.
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BSefore turning to particular categories of issues or
types of cases, wa think it appropriate to note our overall
impressiona of Judge Thomas's gualities am a jurist, based on
his opinions. Chief among these is that his opinions place
him squarely in the mainstream of American law, both in the
substance of his vieaws and in his approach to legal analyslis.
On a court known for ldecloglical divisions, one is egually
likely to find Judge Thomas agreeing with appointees ot
President Carter as with Reagan and Bush appointess.
Furthermore, of the more than one hundred fifty cases Judge
Thomas has heard since joining the D.C. Circuit, he has
published a dissent only once and concurred ssparatsly only
twice., Of the seventeen opinions Judge Thomas has authored,
thers has besn only one dissant and only one separate
CONCULTencHE.

In addition, aa discussed in more detail below,
Judge Thomas's opinions reveal a refined ability to resolve
complex issues. Thess Qqualities are svident regardless of the
subject matter of the case: whether the case involves coaplex
issues of civil procedure (for exasple, when a court should
dismiss & suit becauss a non-party esssntial to a reasoenable

resolution of the case cannot be joined, (3%e Weatern Marviacd
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Ry. Co, v. Harbor Ims. Co., 910 F.2d 960 (D.C. cir. 1990}%)
or the interpretation of ambiqQuous statutory language

raquiring the court to draw precise distinctions among an

array of precedents (see United States v. Long, 903 F.2d 1572
(D.C. &lr. 1990)Y).

Finally, each of Judge Thomas's opinions reaflects
his dedication to deciding cases on the basis of explicit
principles. In Long, 905 F.2d at 1378-79, Judge Thomas wrote
the following passage that sums up this important aspact of
his respect for the legal process and his sense of
rasponsibility to it.

We dacline to decide the cass 30
narrowly, however, as to reveal no
principle applicable bsyond thess facts.
The concurrence arques that we should hold
only that "[o¢]n the presant facts, the
government did not offer svidence of
possesslon or any other svidence that Long
had ysed the firearm." Conc. op. at 1582
(eaphasis modified). This analysis,
howaver, begs the central question in the
cass: was thers sufficisnt svidencs to
show that Long "used"” the gun?
government obvicusly thought thers was.

It argued strenuously in this appeal that
Long's connection to the druge and his
preasance in the room with the gun amounted
te "use” of the gun. Deciding whether
there was sufficient svidence to support
Long's conviction for "using” a gqun
necessarily entails soms declsion about
what it means to "use” a gun. Despite the

k4
at pp. 48-31, infra.

¥ The Long opinion is discussed in greater detail at
Pp. 14-25.

. 18 discussed in greater detail
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concurrence’s qualms about setting a
minimum threshold for finding "use" within
the meaning of section 924{c}{l), this
case forces us to set such a threshold,
ajther explicitly (as we have done) or
implicitly.

As lllustrated below, Judgs Thomas‘'s dedication to
carefully reasoned and carefully explained rules of law 1ls a
halimark of his work as a judge.

B. Judge Thomas Prudently Avolds Deciding tUnnecessary
Issues, Theraby Parmitting the Orderly Devalopment
of the Law

All federal ]udges must be able to weigh competing
arguments bearing on narrow points of law fairly and
intelligently., As a result of the D.C. Circuit's special rols
in reviewing the decisions of faderal qovernment agencies, a
judge sitting on that Court bears the additional
responsibilities of promoting the orderly developmant of
administrative law, of ensuring that administrative decisions
properly retlect the goals established by Congress, and of
protecting the discration cenferred on administrative agencies
by the Congress from judicial law-making.

Saveral cases that came besfors the D.C. Clrcult
during Judge Thomas's tenure might have given a judge inclined
to rules dramatically on wide-ranging lssuess ligltllat.
opportunities to do so.¥ Judge Thomas declined to use these

v S99, 8.9., Doe v. Sullivan, No. 91-5019, 1991 U.3. App.
LEXIS 14,984 {D.C. Cir. July 16, 1991); U.S. v. Shabazz, 933
(continued...)
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cases as vehiclas for announcing rules of law broader than
necessary to decide the issues at hand. Inatead, sver when
the litigants invited far-reaching decisions that might atfect
a broad class of cases or parsons, Judge Thomas exhibitsd an
unwillingness to reach out and decide the issues unnecessarily
and instead allowed future courts to address the issues (n
more appropriate circumstances.

One such case was Unjited States v. Shabazz, 933 F.2d
1029 (D.C. Cir. 1991). The appellants, Shabazz and McRell,
pled guilty to conspliracy to distribute and distribution of
Dilaudid pills, a brand name pharmaceutical pain killer that
contains a controlled substance, hydromorphone. The speciflc
isaue on appeal was whether the length of the appelleants’
prison sentences ahould have besn calculated based on the
gross weight of the Dilaudid pills involved or on the saaller,
net waight of the hydramorphone contained in the pilla. The
resolution of that issue potentially had broad implications
for the severity of sentencing in dsug ceses. Its cutcome
turnsd on an interpretation of the United States Sentencing
Compmission's Guidelines Manual, which provides that the welght
of a controllad substance for the purposss of calculating a

sentence is “the antire waight of any mixture or substance

¥ ..continued)
F.2d 1039 (D.C. Cir. 1991); Otis Elevator Co. v. Secrestary of
Labor, 921 P.2d 1283 {(D.C. Cir. 1990).
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containing a detectable amount of the controlled
substance. &

The issue typlcally has arisen in disputes
concerning the proper weight to be used in connectlion with
blotter paper laced with LSD. Most courts had found that the
proper measure was the entirs weight of the laced blotter
paper becauss the controlled substance, LSD, was physically
insaparable from tha papar. In upholding a sentsnce based on
the weight of LSD-laced blotter paper, the Seventh Circult,
tor sxample, noted that it is impossible to "pick a grain of
LSD off the surface of the papnr."‘“ Rowever, in Unjted
States v. Healy, another case invelving LSD-laced blotter
papar, Judge Gesell of the D.C. District Court rejected the
argument that simply because the LSD and blottar paper wers
physically inssparable, the Llotter paper became part of a
"mixture or substance.™ According to Judge Gesell, two
different and assparata substances or matsrials do not becoms a

common “mixturs or substance” unless the particles of sach

%  ynited States Sentencing Commission, Guidelines Manual
§ 2D1.1{c) n.* {Nov. 1990) (emphasis added).

4/ e Unjtad States v. Marshall, 908 F.2d 1312, 1317 (7th
Cir.) (en banc), aff'd sub. ncih, Chapman v. United States,
111 8. Ct. 119 (1891}.

¥ united States v. Healv, 7329 P. Supp. 140, 142 (D.D.C.
1950).
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"are more or less evenly diffused among those of the

rest. ¥ Under this more restrictive standard, Judge Gesell
held that the net weight of the LSD was the proper measure for
sentencing purposes.

In Shabazz, the district court judge, purporting to
follow the Seventh Circuit's Qefinition of “mixture or
substance,"” determined that Dilaudid tablets are a “"mixture,”
and so based the defendants’' sentences on the total weight of
the tablata, rather than on the waight of the
hydromorphono.‘“ On appeal, Shabazz and McNeil argued that
the district court decision had improperly falled to follow
the standard in Healy, while the government urged the Court to
reject Healy and follow the Sevanth Circuit's decisien in
Marshall.'¥

Judge Thomas, writing for a unanimous panel, refussd
to opine whether thes detfinition of "mixture or substance” used
by the Seventh Circuit or that used by Judge Gesell was the
correct one. Rather, the court concluded that Lt need not
choose betwesn the two approaches bacause,; given the facta
presented in Shabazz, the same result would be reached by
applying either the Healy or Marahall definitions: the
controlled substance hydromorphone was both “inaseparable” from

ids Ia.
W uynited States v. sShabazz, 750 F. Supp. 1 (D.D.C. 1990).
‘¥ gShabazz, 953 F.2d at 1032,
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and “evenly diffused” throughout a Dilaudid tablet.¥ Judge
Thomas's opinion uphwld the appesllants' aentences without
attempting to resolve the alleged conflict betwsen Hagalv and
Mapshall and without adopting a broad rule that might tend to
result in longer sentences in circumstancas dissimilar to
those present in Shabazz. In addition, becauss the Suprome
Court had already granted certiorari to review Marahall,i’
Judge Thomas properly left the decision to be rendered in a
case where the result actually turned on whether the Healy or

Macahall definition of "mixture or substance” was chomen.i¥

18/ 1d.

w Two days after the court 1ssued Judge Thomas's opinion in
s the Supreme Court affirmed the Seventh Circuit. Saa
Chapman v. United States, 111 §. Ct. 119 (1991).

£ 1n United Statea v. Rogers, 918 F.2d 207 (D.C. Cir.
1990}, Judge Thomas exercised similar restraint when
confronted with a dispute concerning the interpretation of 21
U.5.C. § B45a(a), which makes it a federal offense to possess
drugs with the intsnt to distribute them within 1000 feet of a
school. The government argued that the statute was violated
s0 long as the drugs wers possessed within 1000 feet of a
gchool, even if the defsndant intended to distribute tham
outside the 1000-foot zone. The defendant argued that the
statute reuired the government to prove that he intended to
distribute the drugs within the 10600-foot zone., The trial
court gave a narrow instruction in accord with the defendant's
intarpretation of the statute; however, the defendant appealed
the conviction on the ground that there was insufficient
svidence upon which the jury could have found that he had the
requisite intent. Judge Thomas's opinion declined to review
the instruction since thera was sufficlsnt svidence to support
the jury verdict even on the narrower interpretation of the
statute employed by the district court and supported by the
defendant. Id. at 213-14.
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The deciaion in Qtls Elevator €o. v. Secretary of
Lapor, 921 F.2d 1285 {199Q), also i{llustrates the important
practical consejuences of Judge Thomas's determination to
avold deciding issues unnocessarily and to focus on the narrow
i=sus actually presented. In Qtia Flevator, the D.{. Circuit
was called upon to review a determipation by the Secretary of
Labor that an indepsndent contractor responsible for secvicing
the underground alevators at & coal mine was subject to the
Secretary's regulatory jurisdiction under the Federal Mine
safety and Health act.¥  1p essence, the case reguired the
Court to determine whether the Secretary had correctly
interpreted ths scope of her jurisdiction undsr the Act,

Judge Thomas wrote the opinion for a unanimous court
{which included Chief Judge Wald and Judge Ssntelle),
upholding the Secretary's determination. As a threshold
matter, Judge Thomas pointed sut that the case arguably raised
the issue whether the doctrine of Chevron USA Inc. v. Natural
Resourcss Defense Coyncil., Inc., 467 U.S. 937 (1984), requires
courts te defer to an agency's inverpretation of fts own
jurisdiction. On two prior occasions, at lsast, the D.C.
Circuit had declined to decides the question of judicial

deference to an Agency's interpretation of its owm

w Pub. L. No. 93-144, 91 stac. 1290 {codified as amended at
30 U.5.C. §§ 801-960).
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jurisdiction.® 1In Qtls Elevator, Judge Thomas's opinion

also declined to decide the issue. Judge Thomas wrotes that
the Secretary's interpretation in favor of broader mins safety
regulation was correct sven assuming the Secratary was not
entitled to Chevron deference. ¥’

Had the Dtis Elevator court not sxercised such
restraint but instead upheld the Secratary's determination by
finding that it was due Chevrion deference, the decision
sffectively would have shielded from judicial review a
substantial proporticn of decisions by administrative agencies
defining thelir jurisdiction. 1In addition, as a practical
matter, a mors activist approach by Judge Thomas and his
colleagues would have left jurisdictional conflicts between
administrative agencles significantly less susceptible to
judicial resolution. whather such a profound impact on
judicial review of the jurisdiction of administrative agencies
is warranted is not only a complex issue, it is also an

important one -- one bast suited for rescolution in a case in

¥  cop, 8,.4., Business Roundtable v. SEC, 903 F.2d 406, 408
(D.C. Cir. 1990); Public Utilities Commission v. FERC, 900
F.2d 269, 27% n.5 (D.C. Cir. 1990).

W geis Elevator, 921 F.2d at 1288,

i/ sy 4 potential additional result, pursuant to Executive
Order 12146, Section 1-401, and 30 C.F.A. Ssction 0.23, the
Attornsy Genszal and the Office of Legal Counsel of the
Dspartmant of Justice arquably would have gained added
discretion, beyond the reach of sffective judicial oversight,
to resolve jurisdictional conflicts betwean agancies.
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which the issus is unavoldable and the ramificationa of the
resclucion are thereby brought into sharp focus for the court.

In the only case In which Judge Thomas has issued a
dissenting opinion, Dos v, Sullivan, he did so on the ground
that the court should not have reached the marits bacause the
appellants' claims were moot. Do involved a challenge by an
aAmsrican secviceman participating in Operation Desert Storm
(and a derivative claim by his wife) to a Food and Drug
Administration {"FDA") regulation that permitted the
Department of Defense ("DOD") in certain combat situations to
use unapproved sxperimental drugs on service parsonnel without
their informad consent. The appellants claimed the regulation
violated the relevant statute as well as the appellanta’
constituotional rights.

On January 31, 1991, as Operation Desert Storm
continued, the diatrict court dismissed the complaint on the
ground that Doe’'s challenges were not justiciable.¥ wnile
the dismissal was being appesaled, lrag was defsated, the war
ended, and the FDA regulation ceased to have any effect on Doe
or anyons slse. Accordingly, the government sought to have
the appesl dismissed az moot.

The majority of the panel refused to disaiss the

appeal as moot because, in their view, there was a reasonable

% poe v. Sullivan, 756 F. Supp. 12 (D.D.C. 1991).
Alternatively, the Court rulad that the Doea' claime lacked
marit.
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expactation that Doe would be subjected to the same FDA action
in the future.?® The majority found that it was reasonably
likely that international hostilities involiving the threatened
use of chemical and/or biclogical weapons might break out and
that Doe would still be in the military and would be assigned
to combat. The c¢ourt also disagreed with the district court
and held that the appellants’' claims were subject to judicial
review. MHowever, on the merits, the majority affirmed the
dismissal of the coaplaint.

Judge Thomas dissented on the ground that the end of
the Gulf War made the Doss' claims moot.¥ In Judge
Thomas's oplinion thers was "llttle expectation, much less a
reaasonable one, that John Doe [would) ever bs subjectad to the
operation of [the regulation] aga.ln."w Judge Thomas and
the majority judges ware in agresment concerning the
appropriate legal standard for detarmining whether the appeal
was moot; however, they diffared in their assessment of
wheather the facts met the standard.

As Judge Thomas noted, and the majority agreed,
befors John Doe would ba subjacted again te the regulation,

& pog, 1991 U.S. App. LEXIS at #18-#27,

s Id. at #41-#51. Judge Thomas thersfors did not address
the merits of the appsllants* claims. The practical effect of
Judge Thomas's views was identical to the sffect of the
majority's opinion: the appellants' complaint would have been
dismissed.

W 1d. at =47,
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six contingencles would have to transpire, including most
significantly, the United States would have to be engaged in
hostilities involving chemical and biclogical warfare and John
Doe would have to bes sant to the front.i’ Although Judge
Thomas disputed that the likelihood of chemical warfare i1s a»
significant as the majority claimed, he more significantly
indicated that the majority improperly focused on the
"apstract” likelihood of a chemical war and reapplication of
the regulation "and in the process for{got] about Doe, the
plaintiff."®¥ Judge Thomas stated that he believed the .
appsllant had failed to carry his burden to show there was a
reasonable expectation that he (as opposed to some othex
service personnel not actually party to that cass) would be
gubject to 1.

Tha Paople for the Amgrican Way Actlion Pund, which
opposes Judge Thomas's nomination, has c¢riticized .Judge
Thomas's dissent in Dog, stating that "{rlathar than

W 14, at *47-e48.
¥ 14, at 49,

¥ 14. at *49-+%0. Among the questions unanswared in the
recozrd were the following:

Is Doe about to be discharged, this year, or next?
Doas he serve in the infantry, or behind a desk?
Has he been assigned for the rest of his tour to
permanant duty in the United States? If sent back
overseas, will Doe serve in England or Germany, or
in the Middle East?

1d. ac +30.
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considering plainciff's complaint, Mr, Thomas would have
simply closed the courthouse door."¥® We think {t more
accurate to say that Judge Thomas wanted to leave ths
courthouse door open for a future litigant who had an actual
atake in the outcome of the case, rather than foreclosing an
issue at the behest of a litigant whose interest in tha cass
became purely theoretical and impersonal after hostilities in
the Gulf ceased.

Unless the jJudges were convinced that the particular
plaintitf, John Doe, could reasonably be expectad to confront
the challenged ragulation sometime in the future, reapect for
the rule of law required them to dismiss the appsal as moot.
For if there was no reasonable expectation that Doe would be
subjected to the challenged regulation in the future, then
there would have besn no continuing "cass or controversy”
inveolving the plaintiff and thus no constitutional basis for
turther judicial review. Obvicusly, reasconable men and women
can (and in Dog did) disagree in their asssssmssnt whether it
was reasonable to expect Doe to be subjected to the regulation

%W  pacple for the American Way Action Fund,
i i, 6 (July 30,

1991) .
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again in the future.¥

Neverthalesa, given Judge Thomas's
own assessment of the facts, his principles dictated prudence
in trying to decide an important issue.

Finally, 1t is worth noting Judge Thomas's restraint
and judiciousness iln handling a notices of appeal in a criminal
case that was filed out of time. In United States v. Long.
905 F.2d 1572 {D.C. Cir. 1990}, ona of two defendants
convicted of drug and firearms crimes ¢id not file her notice
of appeal with the district court until 11 days after her
judgment was entered even though the Federal Rules of
Appellate Procedure regquire that the filing of such a notice
occur within ten days of the entry of judgment.® The
govarnment argued that ths appeal should be dismisssd. The
defendant argued that tha court of app#als should imply that
the district court granted her an sxtenslon of the pariocd to
file the notice by virtue of the fact that the clerk accepted
her untimely notice.

Judge Thomas refused to dismiss the appeal, noting
that the relevant procedural rule allows the district court to

extend the time for filing a notice upon a showing by the

w The majority sxpressly acknowledged "that, as our
dissenting collsague underscorss, the recurrence hers does not
qualggy as & strong probability.” Dog. 1991 U.S. App. LEXIS
at *23.

@ 905 P.2d at 1574, ¢iting Fed. R. App. P. 4(b}.

56-272 0 - 93 - 11
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detendant of excusable neglect.’ However, Judge Thomas's
unanimous opinlion for the court refused to imply that the
court had granted such an extension on the basls of the
digstrict court's purely ministerial act of docketing the
notice.? Rather, the court of appeals remanded the case to
the district court to determine explicitly whether the
defendant should be granted the axtension. i’

In his oplnion, Judgs Thomas noted that some older
Eighth Clrcuit cases had implied a grant of an axtension when
the district court dockets an untimely notice of appeal.
Hevartheless, Judge Thomas and his colleagues refused to
accept the "fiction." Judge Thomas sxplained that "tha
unambiguous language of the rule forecloses this short-cut,
The tima limits gpecified in the rules serve vital intearasts
of efficiency and finality in the administration of Jjustice,
and are not designed merely to ensnars hapless 11thnntl.“”"
At the same time, by refusing to dismiss the appeal and
instead remanding the mattsr to the district court, Judge
Thomas's opinion gave the defendant a fair opportunity to
preserve her right to an appeal.

U 908 p.2d at 1574.

Py Id.

¥ 14, at 1575.

¥ 14, at 1574-73 (footnote cnitted).
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c. Judge Thomas's Judicial Record Reflects His Respect
tor Separation of Powers and Deference to the

The D.C. Clrcult reviews a large volume of
administrative decisions. Judge Thomas has thersfors had
ample opportunity to establish whather he is willing to
subsctitute his own views for the views of Congress and the
Executlve, or whether he reapscts the separation of powsrs,
and so gives appropriate defersnce to the Constitution and the
other two branches of government. Judge Thomas's record
indicates that he (3 not bent on imposing his personal
ideology; rather, he has displayed appropriats deference to
the Constitution and to the other Branches of the fedaral
government.

1. The Conatitytion -- Judge Thomas has written
opinions in a number of cases involving “"routine”
constitutional challenges to criminal convictions, and has
resolved those casass consistent with established

constitutional jurisprudencu.ly In addition, he was a

L/  por examples of Judge Thomss's opinions addressing
conscitutional issces ralsed in criminal appeals, geg United
States v. Poston, %02 r.2d %0, 98-99, 99-100 (D.C. Cir. 1%9%D)
{rejecting Sixth Amendment claim that defendant had
inetfective assistance of counsel bscause his substitute
counsel was chosen only a day bafore trial began and rejscting
Fifth Amendment claim that defendant was improperly induced to
walve his right against self-incrimination by unfulfilled
promises of the police); United States v. Harrison, 931 F.2d
65, 69-71 (D.C. Cir. 1991) (rejecting Pifth Amandment claim
that defendant had been deprived of his right against asslf-
incrimination based on conduct of co-defendant's counsel);
{continued...)
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member of the panel 1n Action for Children's Televisjon v.
ECC, 932 F.2d 1304 (D.C. Cir. 1991) ("ACT II"), which
unanimously vacated on First Amendment grounds an order of the
Federal Communications Commission {"FCC") prohibiting
completely broadcasts of indecent material.®’

The FCC order reviewad in ACT ]I was promulgated
after a virtually identical order had haen vacated by the D.C.
Cireuit in 1989.% In the 1588 case ("ACT I"), the court
had remanded the order to the FCC with instructions te
egtablish sate-harbor time periods during which indecent
material could be broadcast. Before the FCC could respond to
the remand instructions, Congress passed legislation requiring
the FCC to enforce its bap on indecent material 24 hours a
day.® The FCC complied with the Congrsssional mandate, and
a variety of pstitioners once again sought review.

Despite the popularity of a 24-hour ban both in

Congrass and in the Administration, the court (in a decision

Ly | . continued)

United States v. Halliman, 923 F.2d 873 (D.C. Cir. 1991)
(affirming district court's refusal to suppress svidence that
defandant claimed was obtained by a warrantless search in
violation of the Fourth Apendment).

% pecause Covington & Burling represented Post-tewsweek
Stations, Inc., we will not comment on the merits of the
decision.

# o9 Acticn for Children's Television v. PCC, 832 P.2d
1332 (D.C. cir. 1968) (hereinafter ACT 1).

w Pub. L. No. 100-453%, § 608, 102 Stat. 2228 {1%48).
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written by Chief Judge Mikva and joined by Judge Thomas)
reiterated its position in ACT I that & ban on indecent
material (as opposed to obscens material) was unconstitutional
in the absence of safe-harbor time perioda. According to the
court, "tha judiciary [may not] ignore its independent duty to
check the constitutional excessss of Congresa."d The court
renewed ity instruction to the FCC to develop appropriate safe
harbors and again remanded the ordar.

2. The Congress -- Judge Thomas has more frequently
baen called upon to interpret and snforce the constitutional
will of Congress. He has proven himself to be a careful
interpretar of statutes, employing the traditional judicial
tools of statutory interpretation. Thers i3 no evidence that
Judge Thomas allows hism own personal policy views or any bias
te interfers with the faithful interpretation of
constitutionally-promulgated statutes.

Perhaps the bost example of Judge Thomas's defersnce
to the will of Congress is Otig Elevator Co. v, Secretary of
Labor, 921 F.2d 128% (D.C. Cir. 1%90). As described esarlier,
that case raised the quastion of whether an independent
contractor that performed maintenances on an underground mine
elevator was subject to the satsty requlation jurisdiction of
the Secretary of Labor under the Federal Mine Safety and
Health Act ("FMSHA"). Although Judge Thomas's opinion for the

% oo 1, 932 P.2d at 1509-10.
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unanimous court found it unnecessary to decide whether ;hl
court muat defer to the discretion of the Secretary in
interpreting her statutory juriadiction (see the discussion
above in II.8 at pp. 18-20), the opinion did uphold the
Secretary’'s jurisdiction under the FMSHA.

Judge Thomas reached this conclusion by relying on
the plain meaning of the statutory language and by rsjecting
point-by-point the varicus arguments of the petitioner to
avolid that meaning. On its face, FMSHA gives the Secretary
jurisdiction to regulats ths health and safety of employess
working for "any independent contractor performing services or
construction” at a mine.i’ The patitioner did not dispute
that it fell within this definition read literally; howsver,
it arqued that Congress had not intended the language to be
read as broadly as the liceral language provided. Rather,
acceording to the patitioconer, the statute gave the Secrstary
jurisdiction cnly over indepandent contractors that operate,
control, or supervise a mine.¥ The patitioner's argument
was based on the giusdem gensrig doctrine of statutory
construction, on precedent in other circuits, and on the
policy argument that providing the Secretary with broad
jurisdiction under FMSHA would creats confusion betwsen that

2  gee 921 F.2d at 1288, quoting 30 U.S.C. § B02(d) (1982).
& 921 r.2d at 129%.
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act and the Occupational Safaty and Health Act, 29 U.5.C.
§§ §51-78 (OSHA).

After careful analysis, Judge Thomas rejscted each
ef the petitioner's arguments, First, he noted that the
petitioner’'s giysdem generis analysis was based on a
misconstruction of the doctrine and stated that, properly
construed, the doctrine did not warrant a narrowing of the
Secretary's 1urisd1ction.*” Second, Judge Thomas's opinien
held that the pstitioner’s references to cases in other
circuits either misconstrued those precedents.¥’ or wers
unpersuazive. ¥

Finally, Judge Thomas rejected the petiticner's
pollcy arguments.®’’ while noting that the Secretary had
argued that, rather than eliminating confusion concerning the
overlap betweean tha Mine Act and the OSHA, the petitiocner's
interpretation of tha Mine Act would increase confusion, Judge

Thomas found it unnecesasary to resolve the dispute. "Congress

¥ 14 at 1289.

4 1d, at 1289-%0 ("we find Otis's rellance on Bational Sand
misplaced”), referring to National Indus. Sand Ass'n v.
Marshall, 601 F.2d 639 (3d Cir. 1979).

¥ 921 F.2d at 1290-91 {stating that legislative history
cited by the Fourth Circult to support ilts decision to narrow
the Secrstary's jurisdiction was too ambiguous to raise any
doubt that Congrass intended what the plain language of ths
statute states), referzing to 0ld Dominion Power Co. v,
Donovan, 772 F.2d 92 (4th Cir. 1985).

£ 921 F.24 at 1291,
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hag written [the FMSHA) to encompass 'any independent
contractor pertorming services at a mine' (emphasis

LTS

added) ."= Accordingly, Judge Thomas deferred to Congress's
statad intent even (n the face of arguments by business that
such a result representad bad policy.

3. The Executive (including admipistrative
agencies) -- On a number of occasions, Judge Thomas has
confronted the need to defer to the discretion of agencies in
carrylng out their congressicnally-mandated duties. While
Judge Thomas has recognized that there are limits to that
deference, he has falthfully recognized that it is the
conatitutional duty of the Exacutive Branch to execute the
law.

For example in Buongiorno v. Sullivan, 912 F.2d 504
(D.C. Cir. 1990), Judge Thomas, writing for a unanimous pansl,
upheld an action by the Secretary of Health and Human Services
against a challenge by a2 recipisnt of National Health Service
Corps medical school scholarships. In return for receiving
scholacship money, Dr. Buonglorno agresd sither to serve two
years in a medically understaffed locaticn designated by the
Corps or to pay a penalty equal to three times the value of
his scholarship, plus interest. Wwhen Dr. Buongiorno completed
his medical residency, the Corps assigned him to serve in the

Indian Health Service in Oklahoma or Arizona. Dr. Buonglorno

W g
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immediately applisd for a waiver from his agqreement, based on
his wife's medical condition, but the Corps requested that he
demonstrate an inabllity to pay the penalty for fallure to
sarve.

The issue for decision was whether the statute
sgtablishing the scholarship pregram parmitted the Corps to
require a walver applicant to demonstrates an inability to pay
the penalty in addition to an lpability to perform the medical
gervice without extreme hardship. The district court held
that the Corps' rsgulations were invalid in requiring proof of
both conditions. The Circuilt Court vacated the district
court'a judgment as inconsistent with the requirements of the
Supreme Court's decision in Chevron that the court must delsr
to an agency's expartise unlass the agency's regulations are
not based on a permissible construction of the statute. Id.
at 508-09. Accordingly, Judge Thomas wrote:

Wers we sntitled to chooss betwean the

partiss' positions, we could proceed to

list sach position's merits and demerits,

and we might go on to decide that

Buongiorno has interpretad the statute

wore to cur liking. Chavron, however,

tells us o gauge the Secretary's

interpretation by its statutory parant,

and not to contrast it with an

interpretive rival.

Id. at sio.%

w Judge Thomas's c¢pinicn remanded the case to the District

for consideration of Dr. Buongiorno's further arguasnt that

the Secrstary's actions were arbitrary and capricious. Jd.
{continued...)
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Another example of Judge Thomas's dafersnce te an
administrative agency is A/S Ivarans RAederi v. United States,
1991 U.S. App. LEXIS 14963 (D.C. Cir. 1991) (lvarans LI},
which Judge Thomaa authored for a unanimous panel. JIvarang II
involved an i{nterpretation by the Federal Maritime Commission
{"FMC") of a "pooling" agreement that had bsen entered inte by
competing maritime shippers plylng batwesn the United States
and Brazil (called the "Atlantic Agreament”) and that had been
filed with the FMC pursuant to the Shipping Act of 1984, 46
U.S.C. app. § 170&4(a). In attempting to resolve a dispute
that had arisen among shippers as to whether a certain class
of ghipments was covered by the Atlantic Agreament, the FMC
declined to defer to an arbitrated resolution of the diapute.
The FMC concluded that, because the Atlantic Agreement was
silent, the class of shipments wers not coversd {and thus ware
not afforded antitrust lomunity).

In his ocpinion for the court, Judge Thomas first
reiterated the court's holding in Ivarans I that the FNC
retained jurisdiction to rescolve the dispute notwithatanding

an arbitration prevision in the agreewent.¥ Judge Thomas

W, .continued)
{ Community for Creative Non-Violsnce v. Lujan, 908 PF.2d
992, 995 (D.C. Cir. 1%90)).

¥ tn Ivazans I, the D.C. Circuit had rejected the
pstitioner's agreement that an arbitration provision in the
Atlantic Agresment divested the FMC of jurisdiction to hear
the dispute. Seg A/S Ivarans Raderi v. United States, 993
F.2d 1441 (D.C. Cir. 19%0).
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tound it rational for the FMC not to defer to arbitration in
this case becauss ths dispute involved only legal issues that
had implications for the public at large.i¥

Next, the court upheld the FMC's resolution of the
dispute, noting that the court "must defar to the agency's
reascnable construction of the contract's terms."il’ Judge
Thomas specifically applied the FMC's ruls of construction
that, since the Shipping Act exempts from the antitrust laws
all activity coversd by policy agrssments, "[t]he contract
must clearly and specifically identify the particular
ancticompetitive activity in which a party seeks to
engage . "&

Yat another majority opinion authorsd by Judge
Thomas that reflects his willingness to defer to an agency's
congressionally-mandated discretion is Citizens Against
Burlingten. Ing, v. Pusey.?* In that case, the Federal
Aviation Administration ("FAA") had approved a plan by the
city of Toledo to expand the Toledo Express Alrport. The

sxpansion was necessary in order to snable Burlington Air

Ivarans II, 1991 U.S. App. LEXIS at n.5.
Id. at n.l1l.
Id. at n.13.

No., 90-1373, 1991 U.S. App. LEXIS 12036 {D.C., Cir.
Juna 14, 1991).

E & & E
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Express to move lts operations from outmoded facllities in
Fort Wayne, Indiana and to create a new cargo hub at Toledo,
The petition for review was filed by individuals and
groups representing users of a park that would be affacted by
the expansion of the Toledo airport. The petitioners sought
raview of the FAA's approval, claiming that in several
respecta the approval did not fulfill the agency's cbligations
under several federal statutes and related regulationa. The
most significant objections rslated to whether the FAA had met
all the requirements of the Naticnal Environmental Policy Act
of 1949 (NEPA).Y
Judge Thomas bagan the majority's opinion by noting

that NEPA 1is an extremely important statuts protecting the
environment.. MNevertheless, his opinion stresssd that Congroas
opted to achieve its goal of pressrving the snvironment not by
dictating substantive resulta but by requiring that agencles
adhere to certain procedural requirsments, most importantly
that they consider the environmental impact of proposed action
and of altarnatives that could achieve the same objectives.
Moregover, Judge Thomas wrote:

[§just as NEPA is not a green Magna Carta, federal

judges are not the barons at Runnywede. Because the

statute directs agencies only to look hard at the

environmental efiects of their decisions, and not to

take one type of action or another, federal judges
correspondingly enforce the statute by ensuring that

¥ pyb. L. Mo. 91-190, 83 Stat. 832 (1970), codified as
amanded at 42 U.S8.C. §§ 4321-4370b,
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agencies comply with NEPA’s procedures, and not by
trying to coax ai’ncy decisionmakers to reach
certain results,
with this as background, Judge Thomas's opinion carefully
considers all of the petitioners' objections o the FAA's
approval &

By far the most significant objection to the FAA'S
approval reated on the claim that the FAA's Environmental
Impact Study (EIS) failed to consider all the alternatives to
axpansion of the Teledo airport as ragquired by NEPA. The EIS
studied only two alternatives in depth, expanding the Toledo
alrport as planned, or doing nothing. The petitioners argued
that the FAA should have considersd a number of alternatives,

including expansion of other airporta, such as Burlington’'s

#1991 U.S. App. LEXIS 12036 at +9 (citatlion omitted).

& In addition to objections relating to NEPA, the majority
opinion also considered challenges based on tha PAA's allsged
fajlure to adhere to the requirements of the regulations of
the Council on Environmental Quality {(the CEQ); of saction
4(f) of the Department of Transportation Act of 1966, 49
U.5.C. § 303(c); and of section 309(b)(5) of the Airport and
Alrway Improvement Act of 1982, 4% U.8.C. App. § 1208(b)(5).
Tha court found that the FAA had coaplied with tha statutes.
In two respects, however, the court found that the FAR had
failed to coaply with the CEQ regulations in preparing the
EI15. First, the FAA should have selected one of the
contractors who prepared the EIS, but its fallure to do so did
not compromise the “"objesctivity and integrity of the NEPA
process.” 1991 U.S. App. LEXIS 12036 at *37. The court thus
refused to invalidate the EIS on this ground alone. Second,
the FAA should have raquired the contractor to executs a
disclosure statement to snaure he had no conflict of interest.
As a result, the court ordered the FPAA to remedy its failure
andt:: take appropriate action if the disclosure revealed a
conflice.
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existing facilities at Fort Wayne.™ Indeed, Judge Buckiey
wrote & partial dissent from the majority's holding that the
FAA fulfilled its cobligations under NEPA, because he belleved
that the FAA had failed to consider additional alternatives
that wers open to Burllngton.i

Judge Thomaa's copinion for the majority c¢oncludes
that "an agency bears the responsibility for declding which
alternatives to consider in an savironmental impact statement
[and] . . . [1]t follows that the agency . . . bears the
responaibllity for defining at the ocutset the objectives of an
action."® 1The court went on to emphasize, however, that
"(d]efersnce . . . doss not mean do:nnncy."?”

Under this standard, the court approved the FAA'S
definition of cbjectives, namely “launch(ing) a new cargo hub
in Toledo and thereby helping to fuel the Toledo acono-y."‘”

Bacause of the excessive cost of alternactive expansions in

¥  In connection with the petitionsrs’ claims that the FAA
should have considered alternative geographic sites for the
carge hub, Judge Thomas noted that "Congress has . . . said
that the free markst, not an ersatz Gosplan for aviation,
shoyld determine the siting of the nation's airports.” 1591
U.S. App. 12036 at *21.

%  cee id. at *53-#66. Judge Buckley's dissent is discussed
further below.

% 1991 U.S. App. LEXIS 12036 at *13-+16 (citations
omitted).

% 14, at +16.
2 19, at *23.
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Toledo, and because building a cargo hub anywhwre outside of
Toledo would not fuel Toledo's economy, the court held it was
reasonable for the FAA to consider only the options of
pursuing the planned expansion of Tolado Express Airport or
doing nothing. Judge Thomas concluded

"{w]e are forbidden from taking sides in the

debate over the merits of developing ths Toledo

Express Airport; we are required instead only

to confirm that the FAA has fulfillied its

statutory obligationa. Events may someday

vindicate [petitionar's] belief that the FAA's

judgment was unwiss. All that this court

decides todﬁy ias that the judgment was not

uninformed.

These examples indicate that Judge Thomas is careful
not to let his own views interfere with the congressionally-
mandated discretion of the Exacutive Branch and administrative
agenciea. HNeverthelass, they also indicate that Judge Thomas
recognizes that deference is not the same as, in Judge
Thomas's word, “dormancy"” (1.s., an abdication of tha judge‘s
constitutional responsibilities). As explained above, sven

while rejecting most of the cbjections to the EIS at Lisaue in

£ 1991 U.S. App. LEXIS 12036 at +28 (citations omitted}.
In his partial dissant, Judge Buckley atated that the FAA
should have considered in its EIS alternative locations for
the cargo hub and should not have deferred to Burlington's
choice of Toledo over the alternatives. Judge Buckley
admitted that his difference with the majority related nct to
a differsnce in view concerning the relevant law but rather to
the fact that he read the goal stated by the FAA in the EIS
differently from the majority. geg id. at *35.
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Bysey, the majority ordered the FAA to remedy its fajlure to
satisfy a requirement in the CEQ ragulations.®

In a concurring opinion in Tennesseg Gas Pipeline
Co. v. FERC, 926 F.2d 1206, 1211-14 (D.C. Cir. 1991}, Judge
Thomas indicated that in some cases the conduct of an
administrative agency may be 30 egregious that a court is
warranted in taking unusual steps. In that case, the D.C.
Clrcuit for the second time disapproved and remanded a Federal
Enargy Regulatory Commission (FERC) ordar that without proper
justification established a rate of raturn for the
petitioner'a pipeline that was inconsistent with FERC
precedeant, Judge Thomas concurred in the sscond remand;
howaver, he saeverely criticized FERC's conduct, particularly
in light of the previous remand.

In his concurrence, Judge Thomas stated that he was
tempted to grant the pstiticner's request to allow the court
itself to establish the rats of return that sessed to be
compalled by FERC precedant. Despite Judge Thomas's cbvious
frustration with the FERC's conduct, however, he ultimately
concluded that the unusual remedy of the court Ltself doing
the administrative agency's job was unwarranted bscause
"leagitimate concerns about judicial overrsaching always

militate in favor of affording the agency just one more chance

v Sea footnote 37, pypra.
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to explain its decision."® Nevertheless, Judge Thomas
indicated that there could be exceptions to this rule, even if
they were likely only "once-in-a-decade” evencs.™¥
D. Judge Thomas Has Shown Support For Soclety's Right
To Protect Itself From Criminals, But At The Same

Time Has Been Sensitive When The Rights Of Criminal
Are V

The largest single category of decisicns by Judge
Thomaa involves appeals from criminal convictions. Judga‘
Thomas has shown himself to ba in the mainstream of the
judicliary in handling such appeals. Judge Thomas's opinions
address a broad range of the Ilssues raised by criminal
defendants who seek to overturn a jury verdict including
challenges to the sufficiency cf the cvldtnce,‘v appeals of
a trial court's denial of a motion to sever,’ sxceptions
basad on the Federal Rules of Evidence to the trial court's

refusal to exclude evidence,? and challenges to the legal

& 926 F.2d at 1214.

L1 id.

w United States v. Rogers, 918 F.2d 207, 214 (D.C. Cir.
1990); United States v. Poston, 902 F.2d 90, 92-%6 (D.C. Cir.
1990},

%  United States v. Harrison, 931 F.2d €%, 67-T1 (D.C. Cir.
1991); Long, 905 P.2d at 1580-61.

2/ 598 Rogers, 918 F.2d at 209-13; United States v. Long,
90% F.2d 1572, 1579%-80 (D.C, Cir. 19%0). In Rogers, Judge
Thomas guotes United States v. Moore, 732 F.2d 983, 989 (D.C.
Cir. 1594), stating that "‘[t]he language of [rule 403] tilts,
aAs do the rules as a whole, toward the admission of evidence
in close cases. . . . [T]he balance should generally be struck
{continued...)
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sufficiency of jury instructions.?¥ In all of the appeals

but one, for which Judge Thomas wrote for the majority, he
voted to affirm the <conviction.

Judge Thomas has also had to resolve a number of
constitutionally based challenges to criminal convictions.?’
For example, in United States v, Halliman, 523 F.2d 873 (D.C.
Cir. 199]1), Judge Thomas wrote the opinion for a unanimous
pansl atfirming the trial court's denial of the defendants'
motions to suppress svidence (primarily drugs) on Fourth
Amandmant grounds. The case involved an effort by the D.C.
police to shut down a cocaine tratfficking scheme baing
operated cut of a hotel. The hotel management tipped aff the
police. A background investigation corroborated the tip and
astablishad the identity of the suspects. After the suspacts
changed hotel roomsz (as they had dons rapesatedly in the past
in an attempt to svade police detection), the police obtained
a warrant to search the new rooms, based on trace findings of
narcotics in the rooms that had beaen vacated.

When the pelice arrived at the hotel, they lesarned
that one of the suspects had rentad an additional room not

£2/¢ . .continued)

in favor of admission when the evidence indicates a close
relationship to the event charged.' (footnotes omitted).™ 918
F.2d at 211.

w United States v. Whoie, 925 F.2d 1481, 1483-8% (D.C. Cir.
199%1).

w See the cases discussed at footnote 69, gupra.
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listed on the warrant. Rather than delay their execution of
the search in order to obtaln a new warrant, one of the police
knocked on the deor to the room and requested permission to
search ic. In responss to the knock, the suspect began
flushing drugas down the tollaet; hearing the toilet, the
otficer broke into the rooem, found cocaine in plain view, and
subdug¢d the defendant. Believing chat the suspect
sybasaquently gave his permission to a further search of the
room, the police diacovered addjtional evidence. When the
suspect later refused tc verify in writing that he had
authorized the ssarch, the police suspsnded their activities
in order to seek an emergency search warrant, which they
obtained shortly theresafter.

The court of appeals held that the actions of the
police did not vioclate the Fourth Amendment and that the trial
court therefore had properly allowed the svidence to be
prasented to the jury. <Citing numerous prscedents, Judge
Thomas first noted that once the police had reason to belisve
that the suspsct was destroying avidence, the "sxigent
circumstances” doctrine justified the police’s initial entry
into the room.2/ Drugs in plain view in the room were
therafore properly seized.

Judge Thomas's opinion went on to consider the
admissibility of the evidence that was not in plain view and

W 923 P.2d at 878-90.
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that was found before the police obtained the SMerJency sSearch
warrant. The court noted that the subsequent warrantlessg
search of the room was pot proper without the suspect's
authorization. MNeverthelesa, the police subsequently obtained
a search warrant for the room based on information unrelated
to the unauthorized search; conssquantly, Judge Thomas's
opinion held that the evidence found in the room was properly
admitted under the independent source doctrine.®’ In sum,
Judge Thomas's opinion in Halliman is a model of careful
analysis leavened with common seanse, which protected the
public's interest in truth in the courtroom while adhering to
precedents defining the constitutional rights of the accused,
Even though most of Judge Thomas's opinions have
affirmed criminal convictions, he has authored an opinion
reversing a conviction in Upited States v. Long, 905 F.2d 1572
{D.C. Cir. 1990). The police had arrested Long in an
apartment that contained a variety of drugs and drug-related
paraphernalia. In addition, the police found & gun partially
concealed in a sofa in a part of the apartment that was
asparated from tha area in which Long was arrested. At trial,
the jury convicted Long both of drug possession charges and of

"using” a firearm in connectlon with a drug offense. Long

¥  14. at 880-81. Judge Thomsa's cpinion also atfirmed the
trial court's refusal to syppress the admission of the
quantity of cocaine found on the person of anothet suspect who
approached the hotel rooms during ths course of the police
search. Id. at $981-62.
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neither owned, rented, nor lived at the preanises where ha was
arreated, and the government offsred no evidence that Long was
aware of the gun's presence.

The court upheld Long's conviction relating to drug
polseslion;u' however, the court reversed his convictlicon for
the firearms viclation.? Judge Thomas first stated that
*(o]verturning a jury's determination of guilt on the ground
of Lnsufficient evidence is not a task we undertake lightly
[bacause] . . . we owe tremendous deference to a jury
verdict.*® Nevertheless, a court cannot “fulfill [ita]
duty through rote incancation of thess principles . . . [but]
must snsure the evidence . . . is sufficient to support a
verdict as a matter of law. X/ Taking this duty seriously,
the court held that given the lack of svidence that Long knew

of the gun's existence, much less touched i{t, "[t]here was no

W 905 F.2d at 1579-01.

B/ 14, at 1375-79. Long had been charged with violating 18
U.5.C. § 924(c}{1), which provides in part that it is a
fedaeral crise to "use{] or carr[y] a firearxm ... during and in
relation to any . . . drug trafficking criwe.” In addition to
ovarturning Long's conviction for the federal firearms
coffense, Judge Thomas's opinion also provided the other
defendant with an opportunity to corrsct an otherwise fatal
deficiency in her notice of appeal. Sas 905 F.2d at 1574-75
{discussed above at pp. 23-24).

¥ 14. at 1576.
iy m.
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svidence ... that the firearm was ever sither actually or
constructively in Long's possession.

Judge Thomas noted that the word "use" in section
924{c)(1) "has been loaing its conventional, active
connotaticn for some time."? In the circumstances of
Long's conviction, t¢ hold that Long "used" the firearm "would
be to concede that the word 'use' has no discernible
boundaries. % Judge Thomas noted the impropristy of such a
concession, especially in the context of the construction of a
criminal statute. Morsover, the court found all the cases
cited by the gevernment to support its expansive definition
were inapposite since all those cases, unllike Lopng, invelved
at least some evidence of a nexus between the defendant and
the firearm that the defendant allegedly possessed.t g
the court summarized its holding, "“we reverse Long's
conviction because the government failed to adduce any
evidence suggeating that Long actually or constructively

possessed the revolver."¥

. at 1577,

i
N

. at 1877-10 (emphasis in original).

% 14, at 1%76. Judge Sentells filed a partial concurrence
claiming that “[o]n the present facts, the government did not
offer evidence of possession or any other evidence that Long
had used the firearm."” [d. at 1582 (eaphasis in original). As
{continued...)
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Judga Thomas's majority opinion Lls an example of an
affort to bring order out of chaos and to ensure that the
original meaning of a criminal statite does not get stretched
beyond recognition over time. It does not, howaver, repressnt
an aversion to upholding a conviction under the firearms
gtatute in the appropriate circumstances. Indaed, in his
subsequent opinion for a unanimous panel in United States v.
Harrison, 931 F.2d 6% (D.C. Cir. 1991}, Judge Thomas upholds a
conviction under the same statuts Lhased on the defendant's
constructive possession of & gun. In Harrisen, the court
affirmed the conviction of a defendant whe was present in a
van being used to traffic narcotics. The defandant was
wearing a bulletproof vest but did not have A gun. The two
other occupants did possess firearms and thare wars two loaded
clips of ammunition plus weapons magazines in the van. Under
thege circumstances, Judge Thomas's opinion hsld:

Since drug dealers ars hardly known te be lronically
disposed {as evidenced by thé wespons, wespons
magazines, and amsunition recovered in this case),
the jury could reasonably have inferred that whsn
and if Butler was shot at, he would sither use ons
of his confederates’' guns to shoot back, or slse
instruct one of thaem to do so. It could have

inferred, in other words, that Butler knew he had
‘sone appreciable ability to guide the densicy' of

W, .continned)

a4 result, according to Judge Sentelle, thers was no need to
articulate a "technical rubric of possession.” Jd. A J
Thomas points ocut in the aajority opinion, however, since t
government believed thers was svidence of "possession,” it was
indeed necessary for the court to articulate "what it owsans to
‘use’ & gun.” Id. at 1379.
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the weapons, 'some stake in them, scme powsr over
them.' That i=s suttlcic&} to establish constructive
possession as to Butler.

E. Judge Thomas's Judicial Record Reveals His Ability
Intelligently to Resolve Complax and Important Issues of
Commercial Law and Buginess Requlation

Most of the public debate about a jydicial
candidate's qualifications understandably focuses on how the
candidate handles issuss of great moment to cltizenry, such as
constitutional controversies, the rights of the criminally
accused, amd separation of powers. As the foregoing
demonstrates, Judge Thomas has esatablished that he can
successfully handle such issuss. That should not be the end
of the debate, howaver. The way in which a justice handlea
the seemingly more mundane matters, including civil procedure,
contract interpretation, commercial law, and general business
regulation in the area of tax, antitrust, and aecurities laws,
can have juat as profound an impact on the lives of Aasricans.
The ability to deal effectively with such issues, of <courss,
requires a lustice to be learned in the law. Perhaps squally
importantly, howsver, a justice also must be able to sort
through complex sets of facts, to master non-legal disciplines
such as sconomics, accounting, and financisl theory, and to
appreciats the practical consequences of his or her decisions

on individuals, businesses, and ths sconomy as a whole.

8 g3 r.2d at 73 (citations caitted).
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A% wa have already described, Judge Thomas's
background, particularly his esmplayment in the legal
department of one of this country's largest corporations,
should provide him with a particularly relevant perspective an
suych issues. While on the D.C. Circuit, Judge Thomas has
written gseveral panel decisions in cases involving complex
issues of business regqulation which carried significant
financial consequences for the litigants. Judge Thomas's
opinions in those cases reflect intelligence, common sanse,
and an appraeciation for each dacision's practical

consequences. Morsover, his cpinions in the Alpo and pPaker

Huyghes cases, disc d below, made & significant contribution
to the law of unfair competition and antitrust, respectively.
First, however, we describe Judge Thomad's majority
opinion in Western Marviand Co. v, Hagbor Ing. Co., 910 F.2d
960 (D.C. Cir, 19%0), in which Judge Thomas resolved a rather
arcane dilemma involving guestions of civil procedure and
faderal jurisdiction in a conmplex insurance dispute. In that
case the district court had dismissed twe actiona brought by
railroads against their insurance carriers to eatablish
coverage for asbestos-related claims by rallroad employees.
In the first of the two cases, three rallroads susd forty
insurers. In the second case, Western Maryland Railway Co.,
the subsidiary of one of the three plaintiff railroads in the
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firat action, sued nine of the forty insurance carriers that
were defendants in the first action.

The Lnsurance companies argued that asbestos-related
claims were subject to overall policy limits applicable to
occupational diseases and that the aggregatd sum that could be
recovered by the four railroads was therefore limited to the
maximum overall amcunt available under the policies for
sccupational disewases. Accordingly, the insurance carrisrs
claimed, all four rallroads should be required to join in a
single action becauss they were claimants to a single, limited
fund. 1If the railroads were permittad to sus the insurers in
separate actions, the insurers argued that they might ba
subject to multiple recovery or to inconslstent findings
regarding whether the occupational disease limitation in fact
applied. Thus, in the insurance companies® view, all the
railroads should be ragquired to bring only one lawsult., Id.
at 962-63,

At the same time, the insurance companiss argued
that joining Western Maryland's claim with the action brought
by the other three railroads was not feasible. Western
Maryland was incorporated in the same state as some of the
insurance coampanies that were defendants in only the firat
case. If Westsrn Maryland wers made a plaintiff in that case,

the district court would lose diversity of citizenship

& 910 P.2d at 961-62.
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jurisdiction over the entire controversy. As the carriers
pointed ocur, a federal court's authority under 18 U.S.C.
§ 1332{(a) to hear suits between "citizens of different States”
requires that @ach plaintiff be from a state differsnt trom
sach defendant's state.®

Judge Thomas's opinion for a uynanimous court Look a
very practical approach to thea Lissues, allowing the claims to
procead without exposing the insurance companies to a
substantial risk of incurring inconsistent obligations.
First, Judge Thomas held that since both suits were panding
bafors the sage district court, the judge could guarantee that
the insurers’' total liability in the two cases did not exceed
any aggregate limits that might ultimately be found to apply.
Second, Judge Thomas noted that the railroads had concaded on
appeal that if the occupaticnal disease limitations did apply,
their overall recovary would stop at the aggregate limjces.
Judgs Thomas held that this concession would be binding on the
raillroads when the case was rsaturned to the district court,
and they would be prohibited from taking a different approach
to damages in the lower court.

The Western Marviand cpinion provides evidence that
when consistent with the rule of law, Judge Thomas is willing
and able to find solutions to permit cases to go forward and

% 1d. at 963.
W 1d. at 983-64,
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t¢ be decided on thelr merits, rather than on narrow

procedural grounds. Moreover, the Western Marvliand opinion ia
a further example of Judge Thomas's ability to bring a

considerable breadth of legal wisdom and sound common senss to
bear on a complex body of legal rules.

While Judge Thomas's declsion in Western Marviand
demonstrates his ability to resolve apparent procedural
obstacles to the resolution of complex commarcial disputes,
two other opinions by Judge Thomas reflect his ability to make
significant legal contributions to important areas of business
regulation. First, In Alpo Petfoods, Inc. v. Ralston Purina
Co., 913 r.2d 958 (D.C. Cir. 1990), Judge Thomas wrote an
opinion for a unanimous panel in a case involving cross claims
batwaen pet food producers tor false advertising under thas
Lanham Act. Tha cass is particularly noteworthy because of
its carsful and comprshensive discusalon of the appropriats
way for courts to measurs damages in cases of false
advertising.

In Alpo, the trial court had found that beth Alpo
and Ralston violated the Lanham Act by making false claims
about their products ~-- without any credible acientific basis,
Ralston had claimsd that its dog food amelicorated the effects
of canine hip diseass (CHD), and, in cetaliation, Alpo falsely
claimed that veterinarians preferred its product "2 to 1" over
Ralston's product. The district court awarded damages to Alpo
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approximately equal to Ralston’'s profits from sales of its
product during the period that the advertizing was run, plus
attorney‘s fees. Ralston was awarded only its attorney's faees
and no damages becauses the district court found that the
magnitude of lts wrongdoing far axceeded that of Alpo's.
Finally, the district court entered an injunction requiring
Ralston to pre-clear any clalms relating to CHD it intended to
make with the court. The court subsequently determined that
the injunction applied sven to scholarly articles written by
nen-Ralston scientists which did not refer to Ralston
products, and it threatened Ralston with contempt for stating
in a professional journal that it disagreed with the district
court's Tuling and planned to appeal.

The D.C. Circuit reversed the damage award to Alpo,
finding that a profit-based award was appropriate only where
the Lanham Act violation was willful and in bad faith, and
Ralston's conduct was neither. It also requirad the district
court to detarmine whether Ralston suffered damages, finding
that the Lanham Act did not authorize a court to deny monetary
relief wheare a violation was found, and it narrowed the scope
af the injunction.

In deciding this case, Judge Thomas was required to
analyze the purposse of the Lanham ACt and to compare remedies
avallable in other, related unfalr trade casss (such am

trademark infringement actions) in order to choose among
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competing remedjal theories -- viz., whether the Lanham Act is
intended to punish the violator even if ths violation is not
willful; or, if not, whether it is intended to compensate the
disadvantaged competitor, or to require the violator to give
up its ill-gotten gains, saven if those gains far exceed the
detriment suffered by its competitor.

In the year since JAlpo was decided Judge Thomas's
opinion has been cited as one of the leading cases
interpreting the Lanham Act in numarcous leagal seminars,
Morsover, Judge Thomas's resclution of the itssues involved in
AlDo was so thorough and convincing that counsel for Alpo
{which had its $10.4 million damage award reversed) has
praised Judge Thomam's opinion for its clear and thoughtful
discussion of the law.¥

Finally, in United States v. Baker Hughes Inc.., %08
F.2d 981 (D.C. Cir. 1990), Judge Thomas wrote for a unaniaous

w Some persons have suggested that Judge Thomas should have
disqualified himself from deciding this case becauss the
family of his friend and former boss, Sen. John Danforth,
holds shagres of Ralston stock and is represented on its board
of directors, and that his fajlure to do so was lmproper.

Both Protessor Geoffrey C. Hazard, Jr., who is often regarded
as the premier expert on legal sthical matters, and Profeasor
Ronald D. Roetunda, als¢o an expert on sthical matters, have
opined that there was no impropriety on Judge Thomas's part in
failing to disqualify himself and that indeed it would have
been inappropriate for him to do ao. 3es Appendix {lettsrs
from Geoffrey C. Hazard, Jr. to C. Boyden Gray {(July 17, 1991)
and from Ronald D. Rotunda to C. Boyden Gray (July 26, 1991)).
We also note that Alpo's counsel, who was aware of Judge
Thoaas's relationship with Senator Danforth during the
litigation and did not object, has publicly cslled claims that
Judge Thomas should have disqualified himself “frivolous.”
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panal atfirming the district court's denial of the U.S.
Department of Justice's request for an injunccion prohibiting
a merger, The merger involved a 1989 proposal by a Fianiah
manufacturer of hydraulic underground drilling rigs to acquire
the business of a French manufacturer of thd same type of
drilling rigs. The govarnment sought to block the merger on
the ground that it would create a dominant firm and would
significantly increase concentration in a highly concentrated
market in violatlon of section 7 of tha Clayton Act, 185 U.5.C.
s 18.

District Court Judge Gerhard Geaell denied the
government's request for an injunction after a hearing.?
In his opinion, Judge Gessll found that, based on the merging
parties' magrket shares, ths government had made a prima facie
ghowing that the merger violated section 7; however, othesr
factors, Including questions about the reliability of the
government's market share statistics, the defendant's ability
to exercise market power given the existence of a few, large
sophisticated customers, and, most importantly, the likelihood
of new sntry, established that, on balance, the merger on
balance did not viclate the law. As Judge Gesell explained
his decision, "while competition is likely to be lessened
inmediately 1f the proposed acquisition is completed, long-
range prospects in the macket, while uncertain, are favorable

¥ 131 F. Supp. 3 (D.D.C. 1950).
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to new entry which will ensure continued vigorous
competition."”'

The government appealed, arguing that Judge Gesall
had employed the wrong legal standard in svaluating the
evidence offersd by the defendants to rebut the govarnment's
prima facie case. The government argued that "as a matter of
law, section 7 defendants can rebut a prima facie case gnly by
4 clear showing that entry into the parket by conpetitors

would be quick and effective.”® In rejecting on behalf of
the court the legal atandard proposed by the government, Judge

Thomas stated that the standard “is devoid of support in the
atatute, in the case law, and in the government's own Merger
Guidelines. "%/

In a careful and clear articulation of section 7
law, Judge Thomas explained why the court could not adopt the
standard. Flrst, ths court noted that the government's
implicit proposition that only evidence of new sntry can rebut
a prima facig case was flatly inconsistent with the Supress
Court's seminal decision in ypited States v, General

Cynamics.’ Moreover, the court noted that it is now

731 F. Supp at 1ll.

908 F.2d at 983 {emphasie in original).

I1d.

415 U.S. 486 (1974) (rejecting the government's prima

tacie case on the ground that svidence indicated that markst
{continued...)

B R B B
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"hornbook law” that a variety of factors can rebut a primg
facie showing based on market shares®, and that even the
government's Merger Guidelines recognize this.®™ Despite
the clear weight of authority concerning the relevance of
factors other than entry, according to Judge Thomasa's opinion,
the government's arguments on appeal ignored several non-entry
related factors that Judge Gesell had ralied upon in rendsring
his decisjon: the "misleading” nature of the government's
market share statistics and the sophiatication of the
customers .

Second, the court rejected ths government's proposed
"quick and effective” standard for svaluating entry as "novel
and unduly onerous."¥ The court again noted that thers was

no support in the case law for tha government's standard and

that the one case, Waste Management, cited by the government

‘v(...contlnu.d)
share statistics were an unrelliable predictor of the merging
firm's future competitive significance).

% 908 F.2d at 985, citing P. Areeda & H. Hovenkamp,
Antitrupt Law Y% 919, 520.1, 921, 925', S34', 93%', 939°
{Supp. 1989); H. Hovenkamp,

Law § 11.6 (1985); L. sSullivan, Handbook of the Law of
Antitrust § 204 (1977).

e 908 F.2d at 585-86, giting U.S. Dep't of Justice, Merger
Guidelines §§ 3.21-1.35 (June 14, 1984).

% 908 F.2d at 966.
W 14. at 997.

$6-272 0 - 93 - 12
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provided no support for the government's arguments.Z’ The
court noted, moreover, that the proposed standard was
unattractive because it is inflexible, "overlooks the point
that a firm that pever enters a given market can nevertheless
exert competitive pressure on that market,” and the meaning
the government intended by the term, "quick and sffective,”
wag unclear.® Raviewing the evidenca of entry that the
district court relied on, Judge Thomas found "no errer" in the
lower court's finding that the prospects for entry would
"likely avert anticompetitive effects" from the mert]er.ﬂ“r
Third, Judge Thomas's opinion determined that
requiring the defendanta to make a "clear” showing of the
likelihood of entry in order to rebut the government's prima
facie case bazed on market shares would result in an
impermissible ahifting of the government's ultimate burden of

proof to the defendants.i®’ Judge Thomas's opinion

¥ 1d., giting United States v. Waste Nanagement, Inc., 743
F.2d 976 (2d Cir. 1984). As Judge Thonas's opinion points
out, the Second Circuit in Waste Management, on the basis of
svidence of likely nevw sntry, revarsed a district court
decision enjeining the merger.

¥ 1d. at 987-88 {emphasis in the original).
% 14. at 989.

2 14, at 991 (requiring "evidencs ‘clearly’ disproving
future anticompetitive effects® entails essentially parsuading
"the trier of fact on the ultimate issue in the case . . .[and
a)bsent express Iinstructions to the contrary, we are loath to
depart f:on settled principles and impose such a heavy
burdsn*).
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recognized that dictum in some Supreme Court decisions from
the early 15605 suggeated that defendants must make a “"cleap"
showing in order to rebut a prima facle case.®
Mevertheless, Judge Thomas's oplnion correctly noted that
subsequent Supreme Court decisions from the 1370a did not
repaat the earlier dictum and instead recognized that
concentration statistica had proven not to be as accurate an
indicator of anticompetitive mergers as the Court thought when
it first articulated the dictym.’¥ Moreover, requiring a
clear gshowing by the defendants would put too much emphasis on
market share statistics and, as Judge Thomas pointed out, it
would be contrary to the governmant's own admenition against
"slavish{] adhers{nce]"” to such statistics .

The appellate court's decislon in Daker Hughes is a
good eaxample of synthesizing a substantial body of business
regulation law, applying principles from a ncn-legal
discipline {(in this case sconomics), and sorting through

complex facts in order to write a thoughtful opinion. The

2 14. at 989-90, giting United States v. Philadelphia Nat'l
Bank, 374 U.S. 1321, 36) (1961); United States v. Von's Grocery
Co., 384 U.S. 270 {19566); United States v. Pabst Brewing Co.,
384 U.S, 546 (1968).

8/ cog 908 F.2d at 990-91 collecting the decisions. The
most important Suprems Court decision in this line is General

Dynamics Corp., supra n.%2.

9 14. at 992 n.13, guoting Department of Justice statement
{explaining the 1984 revision of the Merger Guidelines),
ceprinted in 4 Trade Reg. Rep. (CCH) at 30,582,
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resulting opinion i{s to ba commended to anyone trying to
upnderstand how mergers are properly analyzed under the
antitrust law.

Moreover, Judge Thomas's opinion is no apologia for
big business . 2¥ Rather, it is a pains-taking effort,
solidly grounded on ample precedent and on the views of the
leading antitrust scholars, ¥ and it reflects the
mainstream of current section 7 ju:ilprudnnct.“y It also
reflects Judge Thomas's common sense in avoiding a "legal
standard” that had no baisis in precedent and had no clear
meaning. The creation of such an unprecedented, ambiguous
standard for entry could have had & Jdeletericus effect on
business certainty without providing any benefits for

CONBUMSLS .

2  1p his opinions, Judge Thomas has shown he has no
reluctance ta rule againat businsss when the facts and law do
not support its position. Se8, &.9., Otis Elevator Co. v.
Secrstary of Labor 921 F.2d 12685 (D.C. Cir. 1990).

& rpeerestingly, in referring to hornbook law, Judge Thomas
doss not cite the works of the sometimes controversial
"Chicago School” scholars, such as Judge Robert Bork. Ssee
gupca n.93.

B png government has lost & number of litigated merger
cases in recent years, frequently on the ilssue of entry. 3ae,
$.g9., Wasts Managemsnt, supra; Unived States v. Syuly
Enterprises, 903 F.2d 659 (9th Cir. 1990). Morsover, as Juwige
Thomas's opinion indicates, Judge Gasell's opinion
more faithful to the Department's articulated policy in the
than the poaition advocated by the
government in its briet.
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III. m r "

On several occasions prior to his nomination to the
D.C. Circuit, Judg® Thomas advanced the view that the
Constitution givea effact to certaln principles of the
American Founding, especially to the natural equality of all
men and women that is the cornsrstone of the Declaration of
Independence, Judge Thomas haa somatimes called this viesw a
"natural law" principle or an appeal to a "higher law, it/

Despite the complete absence of any support for such
speculation in Judge Thomas's judiclal record, a few
individuals and groups have asserted that, if confirmed,
Justice Thomas will invoke "natural law" to make his declsicns

jout

as an Asgociate Justice, They base this speculation on

2 ses, $.9..
a {hereinafter

"The Erivilege or Immunities Clause”), 12 Harv. J.L. & Pub.
Pol'y 63, &4 (1989); 1 "

constitutionsl Interpretation (hereinafter *
L.J. 983, 992-95 (1987);

. in

331, 400 (D. Boaz, ed. 1988)