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NOMINATION OF JUDGE CLARENCE THOMAS TO
BE ASSOCIATE JUSTICE OF THE SUPREME
COURT OF THE UNITED STATES

TUESDAY, SEPTEMBER 10, 1991

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice at 10:05 am., in room
325, Senate Caucus Room, Russell Senate Office Building, Hon.
Joseph R. Biden, Jr. (chairman of the committee) presiding.

Present: Senators Biden, Kennedy, Metzenbaum, DeConcini,
Leahy, Heflin, Simon, Kohl, Thurmond, Hatch, Simpson, Grassley,
Specter, and Brown.

OPENING STATEMENT OF CHAIRMAN JOSEPH R. BIDEN, JR., A
U.S, SENATOR FROM THE STATE OF DELAWARE

The CHAIRMAN. The hearing will come to order.

Good morning, Judge.

Judge THoMAS. Good morning, Senator.

The CHAIRMAN. Welcome. Welcome to the blinding lights. It is a
pleasure to have you here.

Let me begin also by indicating that the morning is going to be
painless, Judge—or maybe the most painful part of the whole proc-
ess because you are going to hear from all of the committee who
have an opening statement, and then a half a dozen Senators who
are going to introduce you. So you will hear from about 20 Sena-
tors before you get to speak. It could be the most painful part of
the process.

But let me begin today, Judge, on a slightly more serious note.
This committee begins its sixth set of Supreme Court confirmation
hearings held in the last 5 years, a rate of change that is un-
equaled in recent times. If gou are confirmed, Judge Thomas, you
will come to the Supreme Court in the midst of this vast change.

In 4 years, Justices Powell, Brennan, and Marshall will have
been replaced by Justices Kennedy, Souter, and Thomas. Because
of these changes, many of the most basic g rinciples of constitution-
al interpretation of the meaning that the Supreme Court applies to
the words of the Constitution are being debated in this count m
a way they haven’t for a long time, in a manner unlike anythi
seen since the New Deal.

In this time of change, fundamental constitutional rights which
have been protected by the Supreme Court for decades are being
called into question. In this time of change, the Supreme Court’s
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self-restraint from interference in fundamental social decisions
about the regulation of health care, the environment, and the econ-
omJy are also being called into question.

udge Thomas, you come before this committee in this time of
change with a philosophy different from that which we have seen
in any Supreme Court nominee in the 19 years since I have been in
the Senate. For as has been widely discussed and debated in the
press, you are an adherent to the view that natural law philosophy
should inform the Constitution. Finding out what you mean when
you say that you would apply the natural law philosophy to the
Constitution is, in my view, the single most important task of this
committee and, in my view, your most significant obligation to this
committee. This is particularly true because of the period of vast
change in which your nomination comes before us.

Judge, to explain why this is such an important question, at least
to me, we need only look at the three types of natural law thinking
which have, in fact, been adopted by the Supreme Court of the
United States in the past and which are being discussed and debat-
ed by constitutional scholars today.

The first of these views: Seize natural law as a moral code, a set
of rules saying what is right and what is wrong, a set of rules and
a moral code which the Supreme Court should impose upon the
country. In this view, personal freedom to make moral choices
about how we live our own lives should be replaced by a morality
%l;posed on the conduct of our private and family lives by the

urt.

The Supreme Court, as you know, Judge, actually took such an
approach in the t, holding in 1873, for example, that women
could not become lawyers because it was not, in the Court’s phrase,
“in their nature.”

Now, no one wants to go back to 1873; no one wanis to go back
that far today. But there are natural law advocates who extol the
20th century version of this philogsophy, for they believe that it is
the job of the courts to judge the morality of all our activities,
wherever they occur, paying no respect to the privacy of our homes
and our bedrooms. They believe the Court should forbid any activi-
ty contrary to their view of morality and their view of natural law.

Those who subscribe to this moral-code view of natural law call
into question a wide range of personal and family rights, from re-
productive freedom to each individual’s choice over procreation, to
the very private decision we now make about what is and what is
not a family. They want to see the Government make these choices
for us by applying, to quote one report, “their values and norms”;
or, if the legislature doesn’t do it, by judges applying their values
and norms.

Needless to say, Judge Thomas, this sort of natural law philoso-
phy is one which I believe this Nation cannot accept. But it is not
the only radical natural law philosophy that is being debated as we
sit here today—it is being debated in the law schools and among
the philosophers of this country—for there is another group that
wants to reinvigorate another period of the Supreme Court’s past.

When the Court used natural law to strike down a whole series
of Government actions aimed at making the Nation a better place
for Americans to live, those natural law rulings struck down such
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laws as the child labor laws, minimum wage laws, and laws that
required safe working conditions. They held that the natural law of
freedom of contract and the natural law right to property created
rights for businesses and corporations that rose above the efforts of
Government to prevent the ills they created. They put these so-
called economic rights into a zone of protection so high that even
Eeasonable laws aimed at curbing corporate excesses were struck
own.

Now, again, no one is proposing to take us all the way back to
the so-called Lockner era. But there are those who wish to employ
the same reasoning that was used in that era. Today, natural law
proponents of what they term new economic rights and new prop-
erty rights have called into question many of the most important
laws enacted in this century: Laws protecting the environment, our
water and our air; laws regulating child care and senior citizen fa-
cilities; and even called into question the constitutionality of the
Social Security system.

Now, Judge Thomas, you have made it abundantly clear that you
do not subscribe to the most extreme of these views. But you have
said that you find some of these views, to quote you, “attractive,”
and that you support the idea “of an activist Supreme Court that
would strike down laws regulating economic rights.”

Again, this is a vision of natural law that we have moved far
beyond and that most Americans have no desire to return to.

And there is a third type of natural law, Judge. It is the one that
mirrors how the Supreme Court has understood our Constitution
for the bulk of this century, and it is the one that 1 believe most
Americans subscribe to. It is this view of natural law that I be-
lieve—I personally, to be up front about it, think is appropriate. In
this view of natural law, the Constitution should protect perscnal
rights falling within the zone of privacy, speech, and religion most
zealously. Those rights that fall within that zone should be most
zealously protected. These personal freedoms should not be restrict-
ed by a moral code imposed on us by the Supreme Court or by
unjust laws passed in legiglative bodies.

Indeed, the Supreme Court has protected these freedoms by
striking down laws that would prohibit married couples from using
contraception, deny the right of people to marry whomever they
wish, or laws that tell parents that they could not teach their chil-
dren a second language or could not send them to a private school.
They struck down those legislative initiatives in the past.

While recognizing that natural law and our Constitution protect
these rights, the same Court has also recognized that Government
must act to protect us from many of the dangers of modern life,
that Government should stop polluters from polluting, stop busi-
nesses from creating unsafe working conditions and so on.

Yes, these Government actions do limit freedom. They do limit
freedom. They limit the freedom to contract. They limit the free-
dom to use one’s property exactly as they would wish. They limit
the freedom to pollute. They limit freedom. Or, as we saw in North
Carolina recently, they limit the freedom of a factory manager to
}"ock his employees into a building where 25 of them perished in a

ire.
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But this limitation on Froperty, recognized as constitutional by
the Court, is a balanced liberty that we have come to expect our
Government to provide. This is the balance, in my view, that the
Framers of our Constitution enshrined in that great document.
They wanted, to use their words, “an energetic Government.” But
they also wanted a Government to protect fundamental personal
freedom, and today we have achieved that balance by having the
Supreme Court extend great protection to personal freedom while
declining to block laws that reasonably regulate our economy, our
society, our property.

_Now, adopting a natural law philosophy that upsets that balance,
either by lessening the protection given those rights falling within
the zone of personal and family %lgvacy and stgeech and religion or
adopting a natural philosophy that lessens the power of Govern-
ment to protect the environment, lessens the power of Government
to regulate corporate excesses, or lessens the power of Government
to create institutions like Social Security, would, in my view, be a
serious mistake and a sharp departure from where we have been
for the last 40 years.

Judge Thomas, there are signs in your writing and speeches that
you accept the present balance, but there are also si that you
would apply natural law to effect ¢ es in the ce 1 have
just referred to; changes to replace our freedom to make personal
and family choices without Government imposing their moral code,
and to thrust the Court into economic and regulatory disputes that
it now stays out of.

Judge, if this committee is to endorse your confirmation to the
Senate, we must know—in my view, we must know with certainty
that neither of these radical constitutional departures is what you
have in mind when you talk about natural law. So, Judge, over the
course of these hearings, I will be asking you about how your natu-
ral law philosophy applies to each of these areas, both to the areas
of personal freedom and to the areas of economic issues. We will
take some time to cover it, Judge, and some of it, as you know as
well or better than I, is somewhat esoteric. But cover it we will,
and we will cover it carefully.

In closing, Ju Thomas, I want to return to where I started:
the importance of your nomination. Some people say that the Su-
preme Court is already conservative, and they ask what difference
it makes to have an additional conservative on the bench. Well, 1
think that is the wrong question. I reject that argument.

First of all, I do not deny the President the right to appeint a
conservative. As a matter of fact, I would be dumfounded if he
didn’t. And so I fully expect the Supreme Court to be a more con-
servative body after Justice Marshall's successor is confirmed than
before Justice Marshall retired. But such an additional move to the
right, which I expect, pales in comparison to the radical change in

i ion some are urging on the Court under the banner of natu-
ral law; es in comparison to some of the changes that some of
the people who are your strongest supporters have been urging on
the philosophic thought and the notion of constitutional interpreta-
tion for the past decade.

Thus, we are not seeking here to learn—at least I am not seeking
here to learn whether or not you are a conservative. I expect no
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less, and 1 believe you when you say you are. Instead, what we
must find out is what sort of natural law philosophy you would
employ as a Justice of the Supreme Court, for that Court is in tran-
sition and if you are confirmed, you will play a large role in deter-
mining what direction it will take in the future.

Judge, because of your youth and, God bless you for it—I never
thought I would be sitting here talking about the youth of a nomi-
nee to the Supreme Court, but I am. Heck, you are 6, 7 years
y}c:ung)er than I. I am 48. How old are you, Judge? Forty-two? Forty-
three?

Jﬁldge THOMAS. Well, I have aged over the last 10 weeks. [Laugh-
ter.

But I am 43.

The CHAIRMAN. Forty-three years old. Because of your youth,
Judge, you will be the first Supreme Court Justice the Senate will
ever have confirmed, if it does, that will most likely write more of
his opinions in the 21st century than he will write in the 20th cen-
tury. To acknowledge that fact alone, Judge, is to recognize the
unigue significance of your nomination and the care with which
this committee must look at it. .

In closing, Judge Thomas, let me say that this committee’s obli-
gation is fo be open and to be fair, and I hope you believe we have
been that way thus far. We have many serious guestions to ask
you, Judge, and it will take time to get them all answered. So any-
time you need a break, anytime you just get tired sitting there, let
us know because we are testing the content of your mind, not your
physical constitution to be able to sit there for a long time.

In welcoming you to these hearings, Judge, I welcome you also to
a dialog, I believe, that will have historic impact on the Supreme
Court, the country, and a historic impact for all Americans. We are
pleased to have you join us here today, Judge, in what I consider to
be a great endeavor and the most serious obligation this committee
can undertake.

Again, welcome, and I will now yield to my senior colleague from
the State of South Carolina and the ranking member, Senator
Thurmond.

{The prepared statement of Senator Biden follows:]



OPENING STATEMENT
SENATOR JOSEPH R. BIDEN, JR.
CHAIRMAN OF THE JUDICIARY COMMITTEE
HEARING ON THE CONFIRMATION OF
CLARENCE THOMAS TO BE
AN ASSOCIATE JUSTICE TO THE U.S. SUPREME COURT

SEPTEMBER 10, 1991
TODAY THIS COMMITTEE BEGINS ITS SIXTH SET OF SUPREME
COURT CONFIRMATION HEARINGS HELD IN THE PAST FIVE
YEARS, A RATE OF CHANGE AT THE SUPREME COURT

UNEQUALLED IN RECENT TIMES.

IF YOU ARE CONFIRMED, JUDGE THOMAS YOU WILL COME TO A
SUPREME COURT IN THE MIDST OF THIS VAST CHANGE.

IN FOUR YEARS, JUSTICES POWELL, BRENNAN AND MARSHALL
WILL HAVE BEEN REPLACED BY JUSTICES KENNEDY, SOUTER

AND THOMAS.

BECAUSE OF THESE CHANGES, MANY OF THE MOST BASIC
PRINCIPLES OF CONSTITUTION INTERPRETATION--

OF THE MEANING THAT THE SUPREME COURT GIVES TO OUR
CONSTITUTION--



Opening Statement; Clarence Thomas Hearing 2

ARE BEING DEBATED IN THIS COUNTRY {N A
MANNER UNLIKE ANYTHING WE HAVE SEEN
SINCE THE NEW-DEAL ERA.

IN THIS TIME OF CHANGE, FUNDAMENTAL
CONSTITUTIONAL RIGHTS WHICH HAVE BEEN
PROTECTED BY THE SUPREME COURT FOR
DECADES ARE BEING CALLED INTO QUESTION.

IN THIS TIME OF CHANGE, THE SUPREME
COURT'S SELF-RESTRAINT FROM INTERFERENCE
IN FUNDAMENTAL SOCIAL DECISIONS ABOUT
REGULATION OF OUR HEALTH CARE,
ENVIRONMENT AND ECONOMY IS ALSO BEING
CALLED INTO QUESTION.

JUDGE THOMAS, YOU COME BEFORE THIS
COMMITTEE, IN THIS TIME OF CHANGE, WITH A
PHILOSOPHY DIFFERENT FROM THAT WHICH WE
HAVE SEEN IN ANY SUPREME COURT NOMINEE
DURING MY 19 YEARS IN THE SENATE,



FOR, AS HAS BEEN WIDELY DISCUSSED AND
DEBATED, YOU ARE AN ADHERENT OF THE VIEW
THAT "NATURAL-LAW"® PHILOSOPHY SHOULD
INFORM THE CONSTITUTION.

FINDING OUT WHAT YOU MEAN WHEN YOU SAY
YOU WOULD APPLY A "NATURAL-LAW"
PHILOSOPHY TO THE CONSTITUTION IS, IN MY
VIEW, THE MOST IMPORTANT TASK OF THESE
HEARINGS.

THIS IS PARTICULARLY TRUE BECAUSE OF THE
PERIOD OF VAST CONSTITUTIONAL CHANGE IN
WHICH YOUR NOMINATION COMES BEFORE US.

TO EXPLAIN WHY THIS IS SUCH AN IMPORTANT
QUESTION, WE NEED ONLY LOOK AT THREE
TYPES OF NATURAL-LAW THINKING WHICH HAVE
IN FACT BEEN ADOPTED BY THE SUPREME
COURT IN THE PAST -

AND WHICH ARE BEING DISCUSSED BY
CONSTITUTIONAL SCHOLARS TODAY.



THE FIRST OF THESE VIEWS SEES NATURAL LAW
AS A “MORAL CODE" -- A SET OF RULES SAYING
WHAT IS RIGHT AND WHAT IS WRONG - WHICH
THE SUPREME COURT SHOULD IMPOSE UPON
THE COUNTRY.

IN THIS VIEW, PERSONAL FREEDOM TO MAKE
MORAL CHOICES ABOUT HOW WE LIVE OUR OWN
LIVES SHOULD BE REPLACED BY A MORALITY
IMPOSED ON THE CONDUCT OF OUR PRIVATE
AND FAMILY LIVES BY THE COURT.

THE SUPREME COURT ACTUALLY TOOK THIS
APPROACH IN THE PAST, HOLDING IN 1873, FOR
EXAMPLE, THAT WOMEN COULD NOT BECOME
LAWYERS BECAUSE IT WAS NOT, AS THE COURT
PUT IT, "IN THEIR NATURE."

NOW, NO ONE WANTS TO GO BACK THAT FAR
TODAY, BUT THERE ARE NATURAL-LAW
ADVOCATES WHO EXTOL A 20TH-CENTURY
VERSION OF THIS PHILOSOPHY,
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FOR THEY BELIEVE THAT IT IS THE JOB OF THE
COURTS TO JUDGE THE MORALITY OF ALL OF
OUR ACTIVITIES, WHEREVER THEY OCCUR -
PAYING NO RESPECT TO THE PRIVACY OF OUR
HOMES AND BEDROOMS.

THEY BELIEVE THAT COURTS SHOULD FORBID
ANY ACTIVITIES CONTRARY TO THEIR VIEW OF
MORALITY OR NATURAL LAW.

THOSE WHO SUBSCRIBE TO THIS "MORAL-CODE"
VIEW OF NATURAL LAW CALL INTO QUESTION A
WIDE RANGE OF OUR PERSONAL AND FAMILY
RIGHTS --

FROM REPRODUCTIVE FREEDOM, TO EACH
INDIVIDUAL'S CHOICE OVER PROCREATION, TO
THE VERY PRIVATE DECISION WE NOW MAKE
ABOUT IS OR IS NOT A FAMILY.

THEY WANT TO SEE THE GOVERNMENT MAKE
THESE CHOICES FOR US, BY APPLYING THEIR
"VALUES AND NORMS" - OR BY JUDGES
APPLYING NATURAL LAW.



NEEDLESS TO SAY, JUDGE THOMAS, THIS SORT
OF NATURAL-LAW PHILOSOPHY IS ONE THE
NATION CAN NOT ACCEPT.

BUT IT IS NOT THE ONLY RADICAL NATURAL-LAW
PHILOSOPHY THAT IS BEING DEBATED BY
SCHOLARS,

FOR THERE IS ANOTHER GROUP THAT WANTS TO
RE-INVIGORATE ANOTHER PERIOD IN THE
SUPREME COURT'S PAST,

WHEN THAT COURT USED NATURAL LAW TO
STRIKE DOWN A WHOLE SERIES OF
GOVERNMENT ACTIONS AIMED AT MAKING THIS
NATION A BETTER PLACE FOR ALL AMERICANS.

THOSE NATURAL-LAW RULINGS STRUCK DOWN
CHILD LABOR LAWS, MINIMUM WAGE LAWS, AND
LAWS THAT REQUIRED SAFE WORKING
CONDITIONS.



THEY HELD THAT THE NATURAL-LAW "FREEDOM
OF CONTRACT" AND "RIGHT TO PROPERTY" .
CREATED RIGHTS FOR BUSINESSES AND
CORPORATIONS THAT ROSE ABOVE OUR
EFFORTS TO PREVENT SUCH ILLS.

THAT PUT THESE SO-CALLED "ECONOMIC RIGHTS"
INTO A ZONE OF PROTECTION SO HIGH THAT EVEN
REASONABLE LAWS AIMED A CURBING CORPORATE
EXCESSES WERE STRUCK DOWN.

NOW, AGAIN, NO ONE IS PROPOSING TO TAKE
US ALL THE WAY BACK TO THAT ERA,

BUT THERE ARE THOSE WHO WISH TO EMPLOY
THE SAME REASONING THAT WAS USED IN THAT
ERA.

TODAY'S NATURAL-LAW PROPONENTS OF WHAT
THEY TERM "NEW ECONOMIC RIGHTS" AND "NEW
PROPERTY RIGHTS" HAVE CALLED INTO
QUESTION MANY OF THE MOST IMPORTANT
LAWS ENACTED IN THIS CENTURY:
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*  PROTECTION OF THE ENVIRONMENT, OUR
AIR AND WATER;

* REGULATION OF CHILD-CARE AND SENIOR-
CITIZEN FACILITIES;

*  EVEN THE CONSTITUTIONALITY OF SOCIAL
SECURITY.

NOW, JUDGE THOMAS, YOU HAVE MADE IT
CLEAR THAT YOU DO NOT SUBSCRIBE TO THE
MOST EXTREME OF THESE VIEWS,

BUT YOU HAVE SAID THAT YOU FIND SOME OF
THESE VIEWS "ATTRACTIVE" AND THAT YOU
SUPPORT THE IDEA OF AN "ACTIVIST SUPREME
COURT THAT WOULD STRIKE DOWN LAWS
REGULATING ECONOMIC RIGHTS."

AND AGAIN, THIS IS A VISION OF NATURAL LAW
THAT WE HAVE MOVED BEYOND AND THAT MOST
AMERICANS HAVE NO DESIRE TO RETURN TO.
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THERE IS A THIRD TYPE OF NATURAL LAW — IT IS
THE ONE THAT MIRRORS HOW THE SUPREME
COURT HAS UNDERSTOOD OUR CONSTITUTION
FOR THE BULK OF THIS CENTURY, AND IT IS THE
ONE THAT | SUBSCRIBE TO.

IN THIS VIEW OF NATURAL LAW, THE
CONSTITUTION SHOULD PROTECT PERSONAL
RIGHTS FALLING WITHIN THE ZONE OF PRIVACY,
SPEECH AND RELIGION MOST ZEALOUSLY.

THESE PERSONAL FREEDOMS SHOULD NOT BE
RESTRICTED BY A MORAL CODE IMPOSED ON US
BY THE SUPREME COURT, OR BY UNJUST LAWS
PASSED BY LEGISLATURES.

INDEED, THE SUPREME COURT HAS PROTECTED
THESE FREEDOMS BY STRIKING DOWN LAWS
THAT WOULD:

*  PROHIBIT MARRIED COUPLES FROM USING
CONTRACEPTION;

*  DENY THE RIGHT OF i’EO_PLE TO MARRY
WHOMEVER THEY WISH;






