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Judge Thomas, if you are confirmed and if you join the current
revigionist Supreme Court—and I call it a revisionist Supreme
Court as opposed to a conservative court because the current court
has gone beyond the conservative judgments illustrative of the
unanimous opinion of Chief Justice Burger in the Griggs court. I
think—I would ask if you would be philosophically attuned more to
the Justice O’Connor line or the Justice Scalia line. And I will deal
with two cases for illustrative purposes.

When [ had finished my gquestioning, when my time ran out on
the second round, I had been asking you about Rust v. Sullivan.
And in Rust v. Sullivan, Justice O’Connor dissented. That was the
case where you had a regulation by the Department of Health and
Human Services which had stood from 1971 to 1988 and then it
was changed, and the Supreme Court upheld its change on a varie-
ty of grounds which I had specified in my last round. But the one
which struck me the most peculiarly was the ground that it is ap-
propriate to change a regulation when it is in accord with a shift in
attitude. That has related, in part, to your compliment of Justice
Scalia in your Creighton speech where he had referred to political
considerations on changes in regulations.

Justice O’Connor on the other hand voted to uphold the original
regulation and to strike down the new regulation because, as she
put it, “It would raise serious constitutional problems and would
constitute a serious first amendment concern.” But I would ask
whether you would side with the O’Connor branch or the Scalia
branch of the revisionist court.

Judge THoMAS. Senator, without reference to Rust, I think as I
attempted to explain when we addressed this last week, Chevron v.
US.A. involved an instance in which EPA changed its regulation,
an existing regulation concerning the bubble concept. That was a
concept that was hotly contested, and EPA had adopted a regula-
tion rejecting the bubble concept, as I remember it.

Subsequent to that, EPA revisited the concept and adopted it,
and the question was whether or not this new regulation was a rea-
sonable interpretation of EPA’s underlying statute, or the statute
in that case. And the Court held that it was, indeed, and upheld
the regulation.

That is generally the existing law with respect to deference to
agencies’ reasonable interpretations in the adminisirative law area.
Whether or not that is easily transported to the difficult case that
you have just mentioned or is easily reducible to an instance in
which there seems to be just a change and, as you say, shifts in
political—shifis of attitudes and whether shifts of attitudes would
constitute a reasonable basis for making such a change or that
shift in attitude comports with a reasonable interpretation of the
underlying statute is, I think, a totally different question.

But the point that I am making is simply that the Supreme
Court has permitted—in the leading case in the administrative law
area has permitted there to be a change of regulations by the
agency, even when the existing regulation had been in place for
some time.

Senator SpecTER. Judge Thomas, in Rust v. Sullivan, the Court
concluded that the regulation was acceptable, saying that:
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_ The regulations simply ensure that appropriate funds are not used for activities,
including speech, that are outside the Federal program scope.

That ruling gives me enormous concern. It has given many,
many people in this country enormous concern in light of the very
extensive Federal rule on funding. So that if you have a Federal
program which is funding a given activity and you say that no one
can speak in opposition to that program, there is an enormous lati-
tude for restricting freedom of speech. And my question to you is:
Do you think that it is appropriate when there is Federal funding
involved to limit speech when that speech is outside the Federal
program scope?

Judge THoMas. Senator, I think that in this case, with respect to
the question, the underlying question in Rust v. Sullivan, I think it
would be, from my standpoint, moving too far to comment on the
underlying issues.

Senator SiMON. Why?

Judge THoMas. As I have indicated in other instances, Senator,
in these difficult cases, it is important to me that I not compromise
my impartiality should cases of this nature, similar cases be consid-
ered by the Supreme Court in the future, if I am, of course, fortu-
nate to be confirmed.

Senator SPECTER. But, Judge Thomas, I am not asking you about
any specific issue, let alone any specific case. I am asking you
about a very broad—a broad, broad philosophical question. It is as
broad as the areas of Federal funding, which are gigantic, and it is
as broad as the first amendment freedom of speech, which we hope
even exceeds the breadth of Federal funding. And the issue is, just
because the Federal Government gets into funding and establishes
a scope of a program—and I am not talking about any specific
issue~—doesn’t that give you at least some concern about limita-
tions on speech, if you could curtail speech where Federal funding
is involved?

Judge THOMAS. | think as I suggested last week, Senator, I was
very concerned in instances in which it appears or in instances in
which regulations by the Government curtail our fundamental
freedoms, and in this case freedom of speech. I share that concern.

What I am attempting to avoid is offering a judgment on an
agreement with a point of view on a very hotly contested and diffi-
cult case that could certainly come before the Court again.

Senator SpECTER. Well, Judge, I am rezally beyond the case, but I
will not press it further. Let me move on with my question to you
about the revisionist court and, if you join, whether you will be on
the Scalia branch or the O’Connor branch, and go back to Johnson
v. Santa Clara. Justice O'Connor takes Justice Scalia to task for
hig dissent which he says is an academic discussion, and then I
think in a very important doctrinal view says that:

Justice Scalia’s dissent rejects the Court's precedents and addresses the question
of how title VII should be interpreted as if the Court were writing on a clean slate.

You have already stated that you believe the constitutional inter-
pretation is a moving body, depending on the tradition and customs
of our society, without being rigidly controlled by original intent.
And here you have Justice Scalia taking title VII, as Justice O'Con-
nor says, writing on a clean slate. And Justice O’Connor rejects
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&hat and says that we have to take into account the Court’s prece-
ents.

My question to you: Would you choose a preference between the
gpprg?aches between Justice O'Connor and Justice Scalia on that
issue’

Judge THoMAS. Senator, I think it is important for any judge to
take into account, even when he or she disagrees with a particular
case, to recognize that there is the additional burden and addition-
al question of whether or not this case should be overruled; that is,
a question about the doctrine of stare decisis.

1 do not think that judges should assume, simply because they
disagree with a particular case, that we are operating as though
there was no prior case law or there are no precedents and feel
free to act as though they are not in any way controlled or re-
strained or constrained by prior case law.

My sentiments, without expressing a particular judgment on that
case, my sentiments would be toward a preference for recognizing
that there is significant weight to be given to existing case law and
that the burden is on the judge who wants to change that prece-
dent, to not only show why it is wrong, but why stare decisis
should not apply.

Senator SPECTER. Thank you. I am going to score that one for
Justice O’Connor, which may make it one to one.

Let me move on to the war powers issue, Judge Thomas, a ques-
tion which has not yet been broached and one that I think is enor-
mously important and one which you and I had discussed in the
informal session which we had before the hearings started.

We have just seen a historic event in the course of the past year
with the gulf war and the vote by the Congress authorizing the
President to use force in the gulf war. In your writings, you have
been concerned about congressional activity in many areas; and in
your speech at Brandeis University on April 8, 1988, you said:

In many areas of public policy, including forei licymaking, Members of Con-
gress can Jti:'hwart or é::bstitupb‘;htﬁir will for that ’ff!"tﬁ’: Executiveg
And you focus on foreign policy.

You have been very critical of the Congress, as I had commented
earlier, noting that there is little deliberation and even less wisdom
in the manner in which the legislative branch conducts its busi-
ness. And in your speech on September 3, 1987, at the American
Political Science association, you quoted with approval a statement
by Gary Jacobson that in Congress there is great individual respon-
siveness, equaliy great collective irresponsibility.

There are many issues where there is a confrontation between
the President and the Congress, which we all know, and I would
like your views as to the authority of the Congress under its consti-
tutional, exclusive responsibility to declare war, as opposed to the
President’s authority as Commander in Chief, which is a very cen-
tral issue, was a central issue earlier this year.

Let me start with the question that I told you I was going to ask
you, and that is whether the Korean conflict was, in fact, a war,

Judge THomMas. Senator, I, in response to our informal discus-
sions, did attempt to resolve an issue that scholars and political sci-
entists, lawyers, seem to have been debating for the last 40 years
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and I recognized, I believe as I indicated to you, the hostilities in
Korea and the President’s response. Of course, I don’t think that
there was a suggestion that the President could not respond, but
your question at the time went to whether or not there should
have been a declaration of war.

Senator Specter. Correct.

Judge THoMAS. And the short answer to that is, from my stand-
point, I don’t know. I have attempted to look at that question, but,
again, it is one that scholars haven’t resolved and that legal minds
haven’t been able to resolve. And 1 think that I would be impru-
dent to attempt to resolve it in this environment.

Senator SpEcTeEr. Well, Judge Thomas, when I asked you the
question at our informal session as to whether the Korean conflict
was a war, you said, “You asked that question of Judge Souter.”
And I said, “That is right.” And he ducked, and then I said, “Well,
Let rne”give you the weekend.” He came back and he said, “I don't

now.

Now, I thought that was OK under those circumstances where it
was from Friday to Monday, but you and I talked about this on
August 1 and now it is September 16. And I don’t think that the
Korean incident is going to be repeaied. It is not asking you to
comment on a pending case, and it is well established historically
as to what happened. And this is a crucial issue as to whether
American troops are going to be committed to combat on the Presi-
dent’s word alone as Commander in Chief or whether it is going to
require a congressional declaration of war.

So, to the extent that I can push it just a little bit, let me repeat
the question. Was it a war?

Judge THOMAS. Senator, this isn’t one of the instances in which I
am saying that the issue of whether or not the Korean—the hostil-
ities in Korea was a war would be coming before the Court. This is
an instance when, as I have indicated to you, I simply don’t know.

Senator SpEcTER. Well, let me try again. Instead of moving to an
easier question, I will move to a harder one.

In early January of this year, there was a lot of debate as to
whether the President had the authority to commit troops in the
gulf war without a resolution. President Bush asserted he did. And
this Judiciary Committee held hearings in early January, and some
even suggested, I think ridiculously, that the President would be
impeached if he moved ahead without waiting for a congressional
resolution. I thought it was ridiculous because Congress had sat on
its hands for months and had allowed the United Nations to set a
date for the use of force January 15, and finally—finally—Congress
acted, started some discussions on January 10 and moved on it on
January 12,

I am not going to ask you whether you think the Constitution
required congressional action or the President had the sole author-
ity to act as Commander in Chief, because if you won’t answer the
Korea question, you are not going to answer that one. So let me
ask you instead: What would the considerations be that you would
work through in approaching that kind of a legal issue?

Judge THOMAs. It is a very difficult issue, Senator. I have ad-
dressed whether or not—in the War Power Act, resolution, of
course, is very complex and has a variety of reporting provisions,
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?s well as the more difficult provision involving the withdrawal of
roops.

I think that, as I may have alluded to in our conversation earlier
in private, the whole issue of what the President’s authority is, as
opposed to the authority of Congress, seems to be one that is more
amenable to the kind of process that this body and the Executive
went through or engaged in the Persian Gulf conflict; that is, one
in which the conflict is resolved in the political context.

I don’t think there is certainly not very much in the way of judi-
cial precedent or judicial consideration of this particular issue. And
as I have noted before, there is an ongoing debate among scholars
on both sides of the issue. I for one, just as I have viewed the issue,
as I have looked at it, it seems to be one of those instances in
which the differences, particularly when there is an existing con-
flict, are better worked out in cooperation between the executive
and the legislative branches.

Senator SpEcTER. Well, Judge Thomas, I agree with you totally
that it is better to work them out, but that issue could come before
the Court. And a concern which I have expressed is your state-
ments suggesting a lack of wisdom in the Congress, and I know you
have already said that you will be fair and impartial and that what
you had said in the past was as an advocate as opposed to where
you stand as a judge. So I don’t think there is any use in pursuing
that one any further.

Let me turn to a specific case which you have decided, Judge. Al-
though you did not write the opinion, it is a case of some signifi-
cance involving the United States v. Jose Lopez. It is a case which
involves the interpretation of socioeconomic status under the Uni-
form Sentencing Guidelines which have been enacted to try to
bring uniformity on sentences in criminal cases. Those guidelines
say that socioeconomic status should not be considered on the sen-
tencing issue.

The facts in this case were very compelling about Mr. Lopez in
terms of his own background, where, as the opinion of the court
said, the tragic circumstances involved the death of his mother by
his stepfather murdering her, his own threats that he had to leave
town to avoid problems, his growing up in the slums of New York
and P(ilerto Rico, and of not fitting in because of his dual back-
ground.

The U.S. attorney prosecuting the case on behalf of the Govern-
ment in asking for a tough sentence argued that—and this is also
from the opinion:

The Government urges that a focus on particular life experiences would permit
every defendant to distinguish himself from all others, and this would undermine
the purpose of the uniformity of sentencing procedures.

You were on the panel which upheld an expansion of the sen-
tencing guidelines which prohibited considering socioeconomic cir-
cumstances. And my question to you is: How far do you think it is
appropriate to go in that line? And was the U.S, attorney prosecut-
ing the case, in asking for a tough sentence, really totally wrong in
the concern expressed that it would permit every defendant to dis-
tinguish himself from all others and thus undermine the purposes
of uniformity in the guidelines?
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Judge THoMAS. The concern—as you indicated, Senator, I didn’t
write the opinion, and——

Senator SpecTER. But you joined in the opinion.

Judge THOMAS. I joined in the opinion. After awhile, you learn
that when you don’t—after about 150 or 200 of these cases, they
are a little hard to recall. But this case was a difficult case. It is
one that took into account the notion or the concern that this body
had that sentences be uniform, that there not be wide disparities in
sentences.

At the same time, the question was when there is an individual,
such as Mr. Lopez, who has had very difficult and traumatic cir-
cumstances in his or her life, is this a factor that is not socioeco-
nomic. Even though it may have resuited from socioeconomic
status—that is, where he lived—are these factors that should be
considered?

I think what the court did in that case—and I haven't had an
opportunity to review that opinion—is to wrestle with that difficult
issue, but also to recognize that there was in the uniform guide-
lines & prohibition against considering socioeconomic status and 1
think ultimately feeling compelled to comply with that require-
ment.

Senator SpECTER. Judge Thomas, the issue of the death penalty
has not arisen in these proceedings except for one reference earlier
to Federal court habeas corpus, but that is a very important sub-
ject. There are deep-seated differences of opinion on the matter, I
was a district attorney in Philadelphia for many years and believe
the death penalty is a deterrent. Philosophically, is there anything
about the application of the death penalty which would bother you
from upholding it, if confirmed for the Supreme Court?

Judge THoMAS. Philosophically, Senator, there is nothing that
would bother me personally about upholding it in appropriate
cases. My concern, of course, would always be that we provide all
of the available protections and accord all of the protections avail-
able to a criminal defendant who is exposed to or sentenced to the
death penalty.

Senator SpECTER. Well, since Furman v. Georgia, there have been
elaborate circumstances set up for consideration of all the mitigat-
ing circumstances. But there has been a concern beyond the impo-
sition of the death penalty in terms of its not violating the eighth
amendment to cruel and unusual punishment. And I frankly am
pleased to hear your answer that you would support it in the ap-
propriate case.

There has been another concern about the tremendous delay, in
some cases as long as 17 years, an average of 8% years. And there
are proposals pending which I have authored which would set time
limits within the Federal system to give an opportunity in the Fed-
eral court for a full hearing, but to make it a priority case because
it is really watched by so many people as to whether law enforce-
ment is really serious in carrying out penalties.

One of the legislative provisions calls for a time limit in the Su-
preme Court to decide these matters within 90 days, unless the
case is so unusual that it requires an extension of time, in which
event the Court could take longer on a stated reason.
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But I have two questions for you. One is—and people said this
was too much for Congress to do use the Court didn’t sit in the
summertime, and the response to that was, well, the Court could
sit in the summertime like other courts do. And my question to you
is: Do you think that Congress has the authority to establish a
timetable—as we have under the Speedﬁ Trial Act, for example—
and, second, to try to abbreviate it, whether 90 days is a reasonable
time? Or if not, what time limit would be?

Judge THOMAS. Of course, there is precedent, as you have alluded
to, Senator, for establishing timeframes. Whether or not Congress
has the authority to do it in this particular case I have not had an
opportunity to think about. But Congress certainly has established
timeframes in a procedural way that governs the way Federal
courts at the district court level, certainly in our Rules of Civil Pro-
cedure that govern the way that we do business. The Speedy Trial
Act I think is the best example, the one best example.

The question as to whether or not 90 days is the appropriate
time, I don’t know. My concern would be this: I know that there is
the attitude that we must move on, that you must clear these cases
from the docket. We feel that way. We certainly feel that pressure
as judges. But I think that there can be instances in which 90 days
is not enough. There can be instances in which it may take more
time to assure oneself that a particular defendant has {een accord-
ed all of his or her rights.

I would be reluctant to say that I endorse a particular cookie-
cutter approach, but at the same time, I have no alternative to
offer as to what is an appropriate length of time. But my concern
would always be that we do not put ourselves in the position of
adopting an approach that would ultimately in some way curtail
the rights of the criminal defendant.

Senator SpECTER. Moving, Judge Thomas, to the Voting Rights
Act, you have criticized Supreme Court decisions there and have,
as noted in your Wake Forest speech back on April 18, 1988, re-
ferred to the individual right to vote as opposed to protecting some
ethnic group with sufficient clout. But the Voting Rights Act has
been very carefully tailored to try to provide that there is organiza-
tion of voting districts so that a specific group does have some
clout, as opposed to a large representation or a configuration which
deny a group of some meaningful participation in the electoral
process.

My question to you is: Don’t you think, aside from the general-
ization of individualism, that there is some very important objec-
tive to be reached through the Voting Act to have a group with an
adequate meaningful participation in the political process?

Judge TuomMas, Yes, I agree with that, Senator. My concern—I
think when I wrote that, these speeches on individual rights versus
group rights, I believe, and that was a one-paragraph example. I
wag using this general example, and it is the general concern that I
have had throughout my speeches, and that is in according group
rights that you don’t overlook individual rights. I was not—I loose-
ly, I think, referred to the voting rights cases, but the debate that I
was referring to was the school of thought when—I remember in
the early 1980°s there was some suggestion and some feeling that
the Supreme Court cases prior to the amendments of the Voting
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Rights Act required proportional representation. And, of course,
there were denials to that, but there was that school of thought.

My attitude was that if, indeed, there is proportional representa-
tion that that presupposes—I think that is the word 1 used in that
speech—that presupposes that all minorities would vote alike or all
minorities thought alike. And that is something that I have—those
kinds of stereotypes are matters that I have felt in the past were
and continue to feel are objectionable.

Senator SpectER. Thank you, Judge Thomas.

I know my time is up, Mr. Chairman. Thank you.

The CHAIRMAN. Thank you very much, Senator.

Our next questioner would be Senator Kennedy, but 1 under-
stand he is prepared to yield to Senator Metzenbaum because Sena-
tor Metzenbaum is also required to be at the Gates hearing and to
question there.

Senator MeTzZENBAUM. Thank you, Mr. Chairman, and thank
you, Senator Kennedy.

Good morning, Judge Thomas. It is nice to see you again.

Judge Thomas, your testimony before this committee has
touched upon the subject of economic rights several times. This is
an area of concern because over 50 years ago, the Supreme Court
used economic rights arg'ument,s to strike down laws that were de-
SIgned to 8protect workers’ rights and establish a minimum wage.

In a 1987 speech to the Business Law Section of the American
Bar Association, you stated that, “The entire Constitution is a Bill
of Etlgi}’ts and economic rights are protected as much as any other
ou also stated that, “Legislative initiatives such as the mini-
mum wage in Davis-Bacon provided barriers against black Ameri-
cansg entering the labor force.” You went on to say, “It is amazing
just how little attention has been paid to these outright denials of
economic liberties.”

Frankly, Judge Thomas, I am amazed to hear you say that legis-
lative initiatives such as the minimum wage provided a barrier
against black Americans. I would say gercentage—mse in my opin-
ion—1 don’t have the statistical data, but [ would guess that per-
centage-wise no group of Americans benefited more from the fact
that employers could not pay them less than $3.35 an hour. And, of
course, it has gone up since that time.

But, Judge Thomas, in this 1987 speech you charactemzed the
minimurh wage as “an outright denial of economic liberty,” and
you stated that, “Economic rights are as protected as any other
rights in the Constitution.”

My question to you is: In 1987 did you believe that the minimum

a% e law violated economic rights which you thought were protect-
ed by the Constitution?

Judge THOMAS. No, Senator. And I think I have made myself
clear here, and I have discussed it here. I don’t have a copy of the
speech in front of me.

The point that I was making with respect to minimum wage was
a policy point, not a constitutional point. But let me address the
constitutional point first.

I have indicated that I believe that the Court’s post-Lochner deci-
sions are the correct decisions; that those cases were appropriately
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decided; that the Court is not a super-legisiature to second-guess
the very complicated social and economic decisionmaking of the
legislative and executive branches.

With respect to the minimum wage, there was an ongoing policy
debate concerning what the impact of the minimum wage was on
certain minorities, particularly minority teenagers, anag there is
data to suggest that each time the minimum wage rises, minority
teenagers, the unemployment rate increases.

Now, that is not to suggest that the minimum wage itself is not
beneficial; indeed, it is. I think we all want everyone to make a
decent wage. I certainly believe in that. But I think that there was
a legitimate debate as to what are some of the impacts or unin-
tended consequences of it, and that was the basis of that comment.

Senator METZENBAUM. Well, Judge Thomas, as Chairman Biden
pointed out on Wednesday, economic rights currently are not enti-
tled to the same degree of protection as other rights, such as due
process, equal protection, and free speech. If they did receive that
degree of protection, it would be much harder for Congress to pass
laws protecting the environment, workers’ rights, and the safety of
workers in the workplace.

The speech in which you made that statement regarding econom-
ic rights was not a speech on political philosophy that you were
giving to the Cato Institute. You were talking about the Constitu-
tion and economic rights, and you were talking to the Business
Law Section of the American Bar Association. These were corpo-
rate lawyers. I am sure many of them were delighted to hear what
you had to say about economic rights being protected by the Consti-
tution as much as any other rights.

.But on Wednesday, in response to a question from Chairman
Biden, you stated that in constitutional adjudication, it would not
necessarily be the case that the protection of economic rights
“would be at the same level that we protect other rights.”

Now, based on what you said in 1987 and what you told this com-
mittee, it would appear to me that today, as well as in your re-
sponse to the chairman, that you have changed your views regard-
ing this subject. You didn’t make a distinction in your speech be-
{;)vlveeﬁls young blacks and older blacks. You were talking about all

acks.

What has prompted you to change your views on this matter of
economic rights?

Judge THoMAS. Senator, I have not changed my views. The point
that T was making is that we do have rights, property rights, eco-
nomic rights, within our Constitution. Now, we have other rights
in our Constitution. The question becomes in constitutional adjudi-
cation at what level of scrutiny can those—or at what level of scru-
tiny does the Court look at regulation of those rights? They do
exist. They are in the Constitution. I don’t think there is any dis-
agreement about that. The level of scrutiny for socioeconomic—in
this case, the relevant factor for economic rights is rational basis. 1
have not quibbled with that, and I have made that clear.

In fact, in that very same speech or in one closely related to that,
I made the point that the individuals who wanted to revisit the
level of scrutiny for economic rights, I disagreed with them—indi-
viduals, as Chairman Biden mentioned, such as Macedo. But the
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mere fact that you don’t review those rights in the same way
doesn’t mean they don’t exist, and it does not mean that they are
not important.

However, I think what we do recognize in this society is that
there are some rights that we value that are so deeply embedded in
our society, at the core of our society, such as our first amendment
rights, that we will review with a different standard. But to review
it as a different standard in no way says these rights are unimpor-
tant. It recognizes our political process.

The CHAIRMAN. Will the Senator yield on my time?

Senator METZENBAUM. Of course.

The CHairMAN. Professor Macedo has come up several times. 1
have raised him. And I would like for the record to read a letter 1
received from Professor Macedo on Friday afternoon. I am sure he
wouldn’t mind. And this is his book. He said I kept holding up Ep-
stein’s book. I might as well hold up his book. [Laughter.]

It says, “Dear Senator Biden: Many thanks for giving me 15 min-
utes of fame, as Andy Warhol promised. Quite apart from this,
though, it might be hard to profess objectivity now’—that is not
relevant.

He said, “I could not agree more that the natural law issue is
worth pursuing and have been a bit disappointed by Judge
Thomas’ vagueness.” I might note parenthetically I have been very
happy with that.

As a token of my appreciation, I wanted to offer a few pieces of work to you and
your staff. The article, “The Right of Privacy: A Constitutional Moral Defense” is
pretty clear and straightforward, 1 think, on the question of why something like

natural law is inescapable in constitutional adjudication, as you have said at the
hearings. I send along the book.

Then 1 want to read from just one paragraph of the article he
sent along to make sure everything is clear in the record as to why
both Senator Metzenbaum and I are pursning this about Dr.
Macedo. This is Steve Macedo’s article, “Economic Liberty and the
Future of Constitutional Self-government,” sent to me Friday by
Professor Macedo, and it is Macedo, M-a-c-e-d-0. He says: .

The future economic liberty under the Constitution depends on the viability of the
double standard—

his words, the double standard—

that has for nearly half a century characterized judicial interpretations of our fun-
damental law. The modern court applied a searching level of scrutiny to challenge
laws that interfere with a list of preferred freedoms, including liberties associated
with speech, religion, and privacy, or that involve discrimination against discrete
and insular minorities. At the same time, and despite the Constitution's several ex-
plicit supports for economic freedom, laws interfering with economic liberties and
property rights are typically subjected to a lax test designed to establish only the
merest rational basis exists for the law in question. In applying this double stand-
ard, as I shall explain at greater length below, the modern court ignores the Consti-
tution’s support for economic liberty, disparages close connections between economic
and other forms of freedoms, and invests legiglators with unwarranted measures of
trust, trampling at the core ideal of our constitutional regime the aspiration of rea-
sonable self-government.

Now, the judge knew and I knew and everyone else knew why I
asked that question, because Professor Macedo believes that the
standard—which I understand you have no quarrel with and
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accept, that has been arcund for half a decade, as he points out, is
one that we should continue.

Judge THomas. That is right.

The CaairRMAN. He believes it is one we should jettison. That was
the reason for the questions and the reason why I appreciate—
whether I agree with it or not—your answer distinguishing the fact
that you do not agree with Macedo that we should jettison this
double standard, as he called it. Am I correct?

Judge Tnomas. Right.

The CrairMAN. I thank the Chair, and 1 ask unanimous consent
that the letter to me be introduced in the record as if read.

[The letter follows:]
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HARVARD UNIVERSITY

FACULTY OF ARTS AND SCIENCES

LITTAUER CENTER M-22

DEPARTMENT OF GOVERNMENT CAMBRIDGE, MASSACHUBETTS 02138

(S:e;l’?‘;;:':;zs;d:“ September 12, 1991

Senator Joseph Biden

Chairman, Judiciary Committee

SD-224, Dirksen Senate Cffice Building
United States Capjitol

Washington, DC 26511

Dear Senator Biden:

Many thanks for giving wme 15 minutes of fame - as Andy
Warhol promised.

Quite apart from this - though it might be hard to
profess objectivity now -~ I have been very impressed with
your gquestioning. I could not agree more that the "natural
law" issue is worth pursuing, and have been a bit
disappointed by Judge Thomas‘s vagueness.

As a token of my appreciation, I wanted to offer a few
pieces of work to you and your staff. The article on "The
Right to Privacy: A Constitutiopal and Moral Defense" is
pretiy clear and stralghtforward I think, on the guestion
of why something like natural law is igggggggglg in
constitutional adjudication, as you have said in the
hearings. -

I send-along-the hoeek,.] art, in case you need
other prop. It was a good visudl-saffect when you waived
the Epstein and Fried books -~ but I wouldn't want you to
wear them out!

May I make one humble request? I believe that Warhcl’'s
promise has a provisc to the effect that when you get fbnr
15 minutes they‘ve got to spell your name right. Mine seéems
to have entered the transcript as "Masito," according to t

at least. Since I am not Japanese but
~Portuguese (1ike many of your constituents in New Jersey) I
wonder if someone could correct the transcript?
,F

Again, many thanks. You are doing an honorable job, ,

and doing it well. Keep up the good work! -

Stephen Macedo
Associate Profeszsor
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Ch’I;l_)e CHalrMAN. [ thank the Chair for allowing me—-not the
ir.

Senator METZENBAUM. You are the Chair.

The CHairMaN. Well, I thank you very much. Sitting next to
Senator Thurmond I am never sure what I am. He is always the
Chair. But thank you very much for the interruption, but I thought
it important to put that in the record. Anyone who wants to look
at the book, this is it, “Liberal Virtues.”

Senator METZENBAUM. One last question on this matter of the
minimum wage. You gave me a rather lengthy answer, but I think
this just takes a simple yes or no.

Do you still believe that the minimum wage law is an outright
denial of economic liberty for employers?

Judge THoMaAs. Senator, I think that I characterized it in the
way that I think that I meant it, and that is that it does have unin-
tended consequences of eliminating certain individuals or preclud-
ing them from entering the job market. There is data on that. 1
have——

Senator MErzENBAUM. You haven’t answered the question, Judge
Thomas, I beg to point out to you. You are talking about the
impact. I am not asking about the impact. You are saying it does
preclude certain individuals from obtaining jobs. My question is:
Do you still believe that the minimum wage law is an outright
denial of economic liberty? Which is what you had stated, I think it
was in 19877

Judge TeoMAS. And I explained, Senator, 1 think, what I meant
by that. It does not allow certain individuals to enter the work
force. And I did not intend to suggest, as I have also indicated to
you, that this was some sort of constitutional judgment.

If we are talking about constitutional law, liberty in that sense,
then the answer is no. That is not what I am saying.

Senator MeTZENBAUM. One of the most puzzling parts of your
testimony to the committee last week is your suggestion that we
should discount most of your past statements on legal and policy
issues because those were made in your role as a policymaker
rather than as a judge. The interesting thing is that your support-
ers assert that your childhood experience of growing up poor in the
segregated South is a very important part of our consideration, and
1 agree with that. Your supporters argue that your personal history
demonstrates that you will bring sensitivity to the bench when con-
sidering issues of race and poverty. I am not sure whether I agree
with that.

You have basically said the same thing to us. In other words,
your argument seems to be that your childhood background is
more relevant to assessing your qualifications for the High Court
than are a decade of speeches and writings and an 8-year record
while head of the EEOC. Frankly, Judge Thomas, I have difficulty
with that. Your tenure at EEOC iz the major portion of your
record. That is what qualified you for the court of appeals. Quite
frankly, your tenure on the appellate court has been so brief that it
gives us little indication of what kind of Justice you would be on
the High Court. By your own admission, you spoke out on a
number of issues during your chairmanship at the EEOC.
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Judge 1 start from the assumption that public officials mean
what they say. I do not think you were going around the country
articulating views and advocating policy positions that you did not
believe in. And if you were articulating views or advocating posi-
tions that you did not believe in, I think it is incumbent upon you
to tell this committee when and why you were doing that.

I have to assume that when you expressed views on legal and
policy issues as EEQC Chairman, those were your views. I can
accept the idea that your views on certain matters may have
changed between now and the time which you expressed yourself
cn a particular issue. But it is difficult to accept the notion that
the moment you put on that judge’s robe, all the views and posi-
tions which you held prior to going on the bench just magically dis-
apptla:iared. That is not my experience of the way it is in the real
world.

If that was the case, then there would be no point in looking at
anything beyond the past 16 months of your life. The pre-judicial
record and positions of a nominee are usually a good indicator of
what kind of judge that nominee will be. That is why we have
these hearings—to explore that record and those positions.

You have spoken out a great deal on contemporary social and po-
litical issues. I want to ask you about some statements you have
made on these issues because so often today’s political or social
issue becomes tomorrow’s legal issue for the Court.

I think it is important for the Senate to have a sense of how you
think about these matters. I have copies of speeches I want to ask
you about. If you need to refer to those speeches or believe that a
quote has been taken out of context, you should say so. I am trying
to get a sense of how you think about political and social issues,
and it is important that we be accurate.

For example, in an April 1987 speech at the Cato Institute,
which has been referred to quite often, you stated that you “agree
wholeheartedly” with former Treasury Secretary William Simon's
statement that:

We are careening with frightening speed toward collectivism and away from free
individual sovereignty, toward coercive, centralized planning and away from free in-
dividual choices, toward a statist, dictatorial system and away from a nation in
which individual liberty is sacred.

Now, Judge, this statement frankly does not comport with the re-
alit{\; of American political life in 1987. Why is it that in the sev-
enth year of one of the most conservative administrations in this
century you believe that this country was “careening with frighten-
ing speed toward a statist, dictatorial system”?

Judge Taomas. Senator, I think that I have not an opportunity
to go back and review that speech in detail. I have looked at it and
don't know exactly where that quote appears in it. But the point I
think throughocut these speeches is a notion that we should be care-
ful about the relationship beiween the Government and the indi-
vidual and should be careful that the Government itself does not at
gsome point displace or infringe on the rights of the individual. That
is a concern, as I have noted here, that runs throughout my speech-
es.
In quoting former Secretary of the Treasury Simon, I think I was
just underscoring that point.
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Senator MErzENpaumMm. Well, Judge Thomas, if you have the
speech in front of you—if you don’t, I will send it to you—let me
point out to you where it appears because I think that is very sig-
nificant, and I think you have made a significant point. It is in
your windup. “I find myself agreeing wholeheartedly with former
Treasury Secretary William F. Simon when he asserts that”—and
then I read the whole quote. And then you go on to say, “I can't
think of a more appropriate time for truth than the Bicentennial of
our Constitution"—thank you. Was there some material in be-
tween?

I am informed by my staff that——

Judge THoMAS, Which speech——

Senator METZENBAUM. That was the very end of the speech.

Judge THoMAs. Which zpeech was that, now, Senator?

Senator METzZENBAUM. This was the speech to the Cato Institute
on April 23, 1987. My question to you, so we don't lose sight of it, is
that this was the seventh year of the Reagan administration, and I
am trying to find out from you how you concluded that the country
at that time was “careening with frightening speed toward a stat-
ist, dictatorial system.”

Judge TrHoMAS. Senator, as 1 indicated to you and I think as I
indicated throughout this speech, the point that 1 was making is
that we were losing sight of the—it was my feeling that we were
losing sight of the relationship, the appropriate relationship be-
tween the individual and the Government. And in quoting former
Treasury Secretary Simon’s speech, I think it was simply to under-
score that point.

Senator MErzENBaUM. And you thought this was happening
during the Reagan administration?

Judge THoMAS. I think the relationship—my point was, again, as
I indicated, that the concerns seemed to be diminished about the
rights of the individual, and I was underscoring that point with
that quote.

Senator MeTzENBAUM. I wWill go on. In an April 1988 speech at
Cal State University, you declared that:

Those who have been excluded from the American dream increasingly are being
used by demagogues who hope to harness the anger of the so-called under class for
the purpose of advancing a political agenda that resembles the crude totalitarianism

of contemporary socialist states much more than it does the democratic constitution-
alism of the Founding Fathers.

Now, Judge Thomas, I think most Americans believe that any
laws that resemble “the crude totalitarianism of contemporary so-
cialist states” —your quote—would be inconsistent with our Consti-
tution, I think most Americans believe that, if you are confirmed,
you would have a duty to strike down any such laws. That is why
we need to know what you meant when you used such terms.

In 1988 when you made that statement, what programs and poli-
¢ies did you have in mind when you spoke of “a political agenda
that regembles the crude totalitarianism of contemporary socialist
states”?

Judge Taomas. The point that I was making in that particular
portion of the speech, again, was this: That there seemed to be
some efforts to disenchant or to encourage or to take advantage of
disenchantment of certain individuals in order to, I think-—and this
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was, again, a policy point of view—to enlarge the role of Govern-
ment. That was a concern of mine, and I think it is consistent with
the C(l)lncern that 1 expressed to you or that I expressed in the Cato
speech.

I think that that was an appropriate concern. Of course, once
again there is quite a bit of rheteoric there, but the point is quite
simply that the relationship that I felt was getting lost in the shuf-
fle and in the confusion was the relationship of the individual to
the Government.

Senator MerzenBauM. That speech was in 1988, and in your
speeches in 1987 and 1988, you seem to be talking about running
toward this totalitarianism, toward a socialist state. And yet it is in
a very conservative President’s administration.

I sort of wonder, were you just using words to make a good
speech, or did you really believe the things you were saying? Be-
cause the facts belie your assertions.

Judge THoMAS. | think, Senator, I also made it a point to bring
the same concerns with respect to particularly minority individuals
whom I have noted in this speech in its relationship even with the
administration, that the administration was not addressing those
concerns and certainly were not at that time addressing minorities
as individuals. I think that that was one of the reasons and one of
the bages of the Heritage speech.

Senator MeTZENBAUM. Yes, but the concern for the minorities
was not being expressed by that administration. It was the reverse,
and it wasn’t that totalitarian socialist state about which you
speak. That wasn’t the problem. The problem was to try to prevail
upon a conservative Republican administration to be concerned
about minorities’ problems. It wasn’t this other concern about
which you speak that was affecting minorities, as I see it.

Let me go on.

You wrote a chapter of a 1988 book entitled “Assessing the
Reagan Years,” in which you dismissed as an invention the argu-
ment that the ninth amendment undergirds the right to privacy. In
the article, you expressed concern that the ninth amendment pro-
vides judges with a blank check to strike down legislation deemed
by the Court to violate certain unenumerated rights. You also state
that, “The ninth amendment will likely become an additional
weapon for the enemies of freedom.”

In 1988, Judge Thomas, who are these enemies of freedom that
you were referring to?

Judge THoMAS. Senator, the point, again, that I was making, 1
have noted what my approach and concern about the ninth amend-
ment itself was. It was the concern that judges would use the ninth
amendment without reference to anything more than his or her
own predilections, and that the adjudication of the ninth amend-
ment had to be rooted in something other than that, had to be
rooted in tradition and history.

With respect to my concern, the larger concern, it was that the
efforts would be to enlarge the Government at the expense of the
individual, not so much 2 commentary on the ninth amendment,
but it is the overall point that I have made throughout these
speeches, the relationship of the Government to the individual.
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Senator METZENBAUM. But you didn’t answer. Who were these
enemies of freedom?

Judge THoMAs. Well, I don’t think I named any. I think it was
just a general—thoese who——r

Senator MerzeNnBauM. Did you have anybody in mind?

Judge THomMas. Not in particular, Senator.

Senator METZENBAUM. In an October 1987 speech at the Cato In-
stitute, you expressed concern that:

Mazximization of rights is perfectly compatible with total Government and regula-

tion, Unbound by notions of obligation and justice, the desire to protect rights
simply plays into the hands of those who advocate a total state.

It sounds like you had serious misgivings about protecting rights.
In 1987, how did you think the protection of rights could lead to a
total state?

Judge THOMAS. Senator, I think the point that I made earlier in
the hearings is that I wasn’t talking about the rights that we con-
sider fundamental, but that one could just simply say that he or
she has a particular program and that program then becomes a
right, and that it would actually be nothing more than one's pref-
erences, as opposed to the rights protected in the Constitution, and
that a proliferation of these rights or policies would actually under-
mine the value of the rights that we hold near and dear or the
rights that are currently protected by our Constitution.

Senator MeTZENBAUM. But in a 1988 speech at the Pacific Re-
search Institute, you said, “Too great an emphasis on rights can be
harmful for democracy.” I needn’t tell you that if you are con-
fifmed, your job on the Supreme Court will be to protect the rights
of Americans.

What made you believe that emphasizing rights can harm de-
mocracy?

Judge THoMAS. Senator, as I indicated, the rights that I was talk-
ing about there were not constitutional rights but rights that could
proliferate simply by name, and these rights are nothing more
than programs or policies as opposed to our constitutional rights or
our fundamental rights.

Senator METZENBAUM. Let me go to a different subject. During
the past 15 years, a number of American companies adopted poli-
cies which barred women from certain jobs unless they could prove
that they were not capable of bearing children. These so-called
fetal protection policies left the working women in the unconscion-
able position of having to undergo irreversible sterilization if they
wanted to keep their jobs. Tragically, that is just what happened to
a number of women at companies such as American Cyanamid and
Johnson Controls. Six months ago, the Supreme Court completely
banned these policies as illegal sex discrimination.

Judge Thomas, as head of the EEOC from 1982 to 1990, you had
responsibility for protecting the millions of working women in this
country against sex discrimination. Shortly before you took over,
the EEQOC decided not to resolve allegations of sex discrimination
involving these fetal protection policies until it developed a formal
position on the issue. In the interim, the sex discrimination charges
were investigated in the field and then simply sent to the Commis-
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sion’s headquarters in Washington where they were held, pending
the development of an EEOC position.

But under your leadership, under your command, the EEQC
failed to address this intolerable situation, not for 1 week, not for 1
month, not for 1 year, but for over 6 years. During this entire
period, dozens of charges of women involving fetal protection poli-
cies sat at your headquarters without resolution. The women who
filed those charges had rights, but their right became meaningless
in the absence of enforcement. And they didn’t just lose their
rights, Judge Thomas. These working women lost their jobs, their
careers, their dignity, and in some cases even their ability to bear
children.

Under increasing pressure from a House Education and Labor
Committee investigation, the EEQC finally took a position in 1988
and began to resolve these charges in 1989. By that point, over 100
charges had piled up. Your agency couldn’t even find many of the
women who had filed the charges, so their cases were thrown out.
For these women, justice delayed was justice denied.

I am very troubled by the EEOC's complete abdication of its
entire enforcement responsibilities in this area. I am particularly
disturbed because it appears that you were personally—personal-
ly—involved in the Commission’s decision not to protect women
from these policies. First, 2 memorandum prepared by the EEOC's
Office of Legal Counsel described your personal preference that the
EEOC refrain from deciding whether these fetal protection policies
could be illegal under any circumstances:

On Chairman Thomas’ suggestion, the EEOC staff manual now emphasizes that

the Commission has not decided whether an exclusionary pelicy or practice is or can
lead to a violation of Title VIL

In a second memorandum written to you in 1983, one of your
own staff aides emphasized the need for the EEOC to decide wheth-
er these policies were illegal. “Since the charges, once investigated,
will have to”—this is the quote in a memo~*Since the charges,
once investigated, will have to be dealt with in some fashion, I rec-
ommend that the staff now begin preparing options for handling
them. Otherwise, the Commission could end up with an inventory
of unresolved and unresolvable charges.” That was in 1983.

You responded by writing at the top of the memorandum, “Let’s
discuss. I have serious problems with this area.”

You must, indeed, have had serious problems because you ig-
nored that staffer’s warning and left women unprotected for a total
of 6 years.

Judge Thomas, why did it take you 6 years to help the women or
to take any action to help the women who had filed these charges?

Judge THOMAS. Senator, as you noted, this was as very difficult
area. The question for us was if an employer has a policy that says
that women will not be allowed in a certain job, because the job
itself, the radiation or, I believe in Johnson Control, battery acid
could lead to harm to the ovaries or to the woman's ability to bear
a healthy child or the next generation could have problems such as
cancer, et cetera.

Initially, the concern was how do we make a judgment as to
these health risks. I think we had extensive coordination or worked
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with OSHA. I believe we worked with the EPA, et cetera, to try to

make this determination, what standard do we apply and what role

ilgs\g,e play. Again, I am basing this on my recollection of the early
8.

We su uently decided to—our normal procedure in that in-
stance is to bring the cases into headquarters until we develop a
policy. This was one of the more difficult areas, as we were devel-
oping other policies. This was not the only policy.

Ultimately, I think we moved to giving guidance that indicated
that the decision would have to be made based on business necessi-
ty, which was a strict standard. Finally, the position which we
adopted was that if an employer were going to exclude women, it
had to be based upon a bona fide occupational qualification, and
that is ultimately the standards that the Supreme Court adopted.

Senator METzENBAUM. Mr. Chairman, I have about 10 or 15 min-
utes more on this one subject, and then I would be concluded. I am
perfectly willing to wait my turn and come back for the next
ri:-uéxd. Just wanted to know if the Chairman desires me to con-
clude.

The Cramman. Well, T would think that we should take a break
now, in any event, to give the Judge an opportunity to stretch his
legs, and we can just huddle here for a second.

might say right now, Judge, I am trying to figure out the time,

use we are going to finish with you today and early, as I said
on Friday, even if we have to declare 2 o’clock the lunch hour. It
Yooks as though we have somewhere between 20 minutes or half an
hour more on the Republican side, maybe. I am not positive of that.
1 think that is right. Senator Hatch has a few questions and I do
not know whether anybody else has any more questions.

~ On the Democratic side, my questions, depending on how quickly

we go through them, could take anywhere from 20 to 45 minutes, I
do not know. It depends on the discussion we get into, if we do get
into one. It is mainly recapitulation. I can tell you now I am going
to talk to you a little bit about expressive conduct in speech and
separation of powers.

nator Kennedy has around 20 or 30 minutes. The Senator from
Ohio has 15 minutes or so. The Senator from Vermont has—

Senator LEAHY. Mr. Chairman, I think I will take my full time. I
understand Senator Thurmond stated that the witness misunder-
stood my question when I asked about cases during the past 20
years. I may want to go back into that, too, now that the question
is fully understood. But I also have some other areas of question-
in%hso I would expect to take my full time.

e CHAIRMAN. The Senator from Alabama has roughly one
round, half an hour, is that correct?

Senator HEFLIN. Yes.

The CHAIRMAN. And the Senator from Illinois is about 10 min-
utes.

Senator SiMON. Less than that.

The CHAIRMAN. Less than that. So, we are down to the wire now.
What 1 would do is ask you, as we break these 10 minutes, to make
a judgment as to how we are going to do that, but let ug———

Senator THURMOND. Mr. ghairman, in view of Senator Metz-
enbaum’s question, Senator Haich desires some time to answer it.
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The CHairMaN. OK. Well, let us not get upset about it. We are
close and let us just keep plugging along.

Let us take a 10-minute break now, Judge, and then maybe Mr.
Duberstein and I can speak a minute here.

[Recess.)

The CHAIRMAN. The committee will come to order.

Before I yield to Senator Hatch, what we have been doing, 1 say
to the public, in the interim is trying to figure out how we best
order bringing the testimony of Judge Thomas to an end, without
cutting off legitimate questions that are left, and there are some. I
think if we just let the string run here, we are going to do just fine.

I received an admonition, though, Judge, I want to tell you this.
Your mom may be angry. She said she wants to go home. She told
me she has one of her patients who is 104 years old, has been
watching this on television, saying when is she coming home, and
she told her patient, “Clarence won't let me,” and I am sure you
are going to tell her, “Biden won't let Clarence. [Laughter.]

Let us see if we can move this along now. Again, I do not mean
in any way to disparage you. There are some very important gues-
tions that are left, but I think if we can just move with dispatch
here, whether or not we get it done by lunch, we will get it done.
We are not going to be long beyond that. I think we may still be
able to do that, but let us just move along.

Senator Hatch. .

Senator Harch. Thank you, Chairman Biden.

I do not want you to go home, either, just yet. I think you have
;eally added a lot to these proceedings, so we are proud to have you

ere.

Judge, I think you fully understand that it is awful tough when
you make a lot of speeches in the past, and I am sure that some of
those speeches were written by an ardent and well-intention staff,
aﬁ they are for us in many cases, and I think we all understand
that.

You are being criticized on one side for not being liberal enough,
and then I notice in the press this morning there are other articles
that are criticizing you for not being conservative enough, so I
think it just goes to show that you cannot please everybody.

I do just want to take a few minutes, because Senator Metz-
enbaum did go into your EEQC record, and I think the Washington
Post sums it up pretty well, because on May 17, 1987, the Washing-
ton Post said this—and you had been in there for, what, 5 years at
that time?

Judge THoMAS. That is right.

Senator HarcH. OK. Here is what the Washington Post said:

Things are markedly different at the Equal Employment Opportunity Commis-

sion. Here the caseload is expanding and budget requests are increasing under the
quiet, but persistent leadership of Chairman Clarence Thomas.

Now, that is pretty darn good, after 5 years, being in this very
tough maelstrom of a position, to have the Washington Post praise
your leadership, knowing that you were in the Reagan administra-
tion, which they did not very often praise, and some people think
with just cause, but I think it is important to point that out.
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Second, let me point out some more. When you became Chair-
man of the EEOC, I was chairman of the Labor Committee at that
time. Senator Kennedy was my ranking member, and now it is re-
versed. He is chairman and I am ranking. But we overviewed the
EEQOC. When you became Chairman of the EEQOC, the General Ac-
counting Office right at that time issued a report on the state of
the EEQOC, and that report listed the numerous financial and man-
agerial problems at the Commission. In fact, it was entitled, “Con-
tinuing Financial Management Problems at the Equal Employment
Opportunity Commission,” and it was issued May 17, 1982, right at
the time you came into office.

Now, if you would just look at some of the—well, first of all, the
1982 GAOQ report, talking about the predecessors who operated the
EEQC, they found that the agency up to that time couldn’t even
control its funds or its accounting practices. They said:

The Commission has failed to properly maintain and operate the system. Records
and reports produced were unreliable, receivables were not properly collected, and
bills were not paid on time. Also, in failing to follow some established procedures,
th_:-t)h Commission’s employees have created violations of law that now must be dealt
wikn.

These problems predated you coming into the Commission. In the
1981 interim report, GAO stated that, “Some of EEQC’s actions”’—
now this is even before you were put in—"Some of EEQ('s actions
may be thwarting its efforts to eliminate employment discrimina-
tion.”

Then the Office of Personnel Management released another
report on the EEOC in May 1982. It was entitled, “A Report on
Personnel and Administrative Management in the Equal Employ-
ment Opportunity Commission.” They had audited some 60 jobs at
the EEOC’s Office of Administration before you became Chairman
or went to that Commission. They audited the 60 jobs to determine
the relative accuracy at the EEOC’s pay scale, and they found that
53 positions were overgraded, 42 percent of the positions were over-
graded by 3 or more grades, 26 percent were over 2 grades, and 32
percent were by 1 grade.

Just look at the headings of the summary of findings. I think
they indicate the disarray the EEOC was in when you came, No. 1,
“Substantial overgrading exists within the Office of Administration
and likely exists in other parts of the agency.” This is before you
came in. This is the predecessor agency.

No. 2, “The supervisory structure is excessive and expensive.”
No. 3, “The Personnel Office’s two core programs, staffing and clas-
sification, are not in compliance with OPM requirements.” No. 4,
“Administrative operations are deficient in closing out contracts,
accounting for ph’ysical property, cataloging in the library and mail
room operations.” No. 5, “The agency’s management accountability
plan may be failing to account for guality of its achievements.” No.
6, “Management appears to have tolerated and contributed to a
work environment beset by acrimony, improperly employee con-
duct, poor performance, and favoritism.” Those are the titles or the
headings of the sections in that OPM or Office of Personnel Man-
agement report.

Let me ask you a question: Did you work on those problems?
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Judge THomas. Senator, during my confirmation hearings in
1982, one bit of advice that you gave me, indeed you told me you
would hold me accountable for, was within a short period, to cor-
rect particularly the financial problems within a short period of
time, and we were able to do that. In fact, we were able to correct
the financial accounting problems and have a GAQ certified
system, I believe within 2 years.

Senator HarcH. In fact, the EEOC had $1 million they could not
even account for, is that not so, at that time?

Judge THOMAS. That was one of the items that you told me spe-
cifically to account for in the travel area.

Senator HatrcH. And you cleared that up and resolved it?

Judge THoMAS. We cleared that up and put in place a variety of
procedures and a variety of checkpoints, so that would not reoccur.
I think it would not be overstating the case to say that EEOC today
has one of the finest financial accounting systems in Government.

Senator HarcH. Is it not true that each one of those problems
listed in that OPM report and listed in the GAQ report, you either
improved or resolved?

Judge TrHoMmas. We resolved those, I believe, shortly after you in-
structed us to do so, as chairman of the Labor and Human Re-
sources Committee. We attempted to address some of the long-term
problems, but the recommendations that were made in the GAO
report became the basis for our short-term plan, the immediate ac-
tions that we had to take upon arriving at EEOC, but most of those
problems were corrected, I believe, within the first year or two.

Senator HatcH. In fact, you cleared up monitoring consent de-
crees and settlements, you insured not only that the judgments
were won, but that they were enforced. I think most would say,
having watched your tenure, would say you were creative when
changed circumstances necessitated an alteration in ongoing con-
sent decrees, some would cite the Ford Motor Co. situation as one
of the highlights. You certainly aggressively corrected and im-
proved management of the systemic litigation system, which was in
disarray at the time.

I could go into all of that, but I do not want to take the time. I
just want to make the point that some of these criticisms that are
being brought up about the EEOC are not only wrong and misin-
formed, but they are distorting what really happened, because you
inherited an agency that was in disarray, the people were fighting
with each other, they were not bringing the litigation as they
could. Even the age discrimination cases were in disarray. You did
not have a central management system that was working well, you
did not have a good accounting system or a good financial system,
you had a lot of back-biting among employees, because they were
upset with each other because there was not a management team
that was necessary. All of that, as far as I could see, during your
tenure was improved upon or resolved. Is that a fair statement?

Judge THoMmAs. We did our best, Senator, and we think that we
not only addressed those problems, but we were able to engage in
some practices and to engage in some programs and develop pro-
grams that took EEOC far beyond where it was in 1982,

Senator Hatcu. Well, T have to say that I think most who really
know the situation, and I happen tec know it, can find something to
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criticize, no matter what, because it is a big agency with a lot of
problems, and they are tough problems, they are among the tough-
est problems in our society today, they involved equal employment
opportunities and all kinds of other civil rights issues. It is a very
complex area, so they can find fault, but the fact is that you
cleared up all of these tremendously difficult problems that existed
down there.

Some would say that you really—in fact, most who know would
say, in fact, I think all would say who know that you put forth an
aggressive effort to stamp out workplace discrimination at the time
that ec3{011 ran the EEOC. In fact, some would say that is unques-
tioned.

Litigation recommendations received from district offices in-
creased dramatically. The changes went up as high as 40¢ or 500
percent increase in better approaches of the EEOC.

I do not want to take the time of the committee, because I know
we are irying to get through this and do ocur very best to finish
today, and I do not want to take anybody’s time. But let me just go
into this one problem on fetal and reproductive hazards that Sena-
tor Metzenbaum brought up.

If I understood his charge, it was basically that, at the EEOC at
the time you were Chairman, women who were barred from certain
jobs because of fetal protection concerns did not have their rights
enforced, but let me just respond to that.

During your tenure there at the EEOC—and you correct me if I
say anything wrong here—there was a legitimate difference of
opinion among lawyers and others over whether title VII forbids
employers from excluding women from jobs that might endanger
any unborn children that they might be carrying or that they
might carry in the future.

Now, that is a very, very complicated area of employment law
and title VII law. It involves scientific and medical considerations,
as well as legal considerations. And because of the complexity of
the issue and because other Government agencies such as OSHA,
the Occupational Safety and Health Administration, and the EPA,
the Environmental Protection Agency, had to weigh it in their
views or weigh in with their views on this issue, it naturally took
some time for the EEOQC to formulate a position on this issue, and
as it did, fetal protection discrimination charges that were filed
with the EEOC were naturally held in abeyance, because a judg-
ment had to be reached, a fair judgment, taking into consideration
all of the matters, including medical and legal and other matters.

But because the charges were filed that were held in abeyance,
they were not prejudiced because they actually had been filed, is
that correct?

Judge THOMAS. That is right.

Senator HAaTcH. So, you had protected the rights of these people
during the time that the medical, legal, scientific, and other consid-
erations were taking place, and the filing of the charges tolled the
statute of limitations and stopped it from running.

Moreover, the plaintiffs whose charges were held in abeyance,
they were free, as I understood it——and correct me if I am wrong—
they were free to sue privately in Federal court, is that correct?
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Judge THOMAS. They could have perhaps received the right to
sue later and gone into Federal court, Senator.

Senator Harch. If they had wanted to.

Judge Tromas. That is right.

Senator HATCH. So, nothing was interfering with their rights to
do that, which was a very important right.

Judge THoMas. That is right. The difficulty, Senator, as you
pointed out, was that it was as very complex area and an area that
involved a tremendous amount of work safety-related problems, as
well as health and medical problems and concerns, and we at-
tempted to work them out or to wrestle with them, but EEQOC does
not have the scientific and medical capability on its own to make
or did not have the capability to make all of those determinations.

We attempted to coordinate, as I said to Senator Metzenbaum,
with the other agencies and that toock some time. However, even
during that process, we gave significant detailed guidance, I believe
in 1983 or 1984, to the field on how to handle and how to investi-
gate these charges, and then ultimately to forward those to our
headquarters.

Senator HAaTcH. After study of the issue in 1988, the EEOC, as I
understand it, issued regulations reflecting case law as it had de-
veloped up to that time in the Federal courts of appeals.

Now, the regulations permitted fetal protection restrictions on
female employees only when the employer demonstrated that there
was a substantial risk of harm to the fetus and that there were no
other reasonably available less discriminatory alternatives that
wou‘;l)d effectively protect female employees’ offspring, is that cor-
rect?

Judge THoMAS. That sounds accurate, Senator.

Senator Harca. Further, the EEQC regulations required that if
there was a similar danger to male offspring, that fertile men be
excluded from the positions, as well, so you handied it that way.
When I say you, I mean the EEOC, because you just de not do
these things by yourself.

After the seventh circuit ruled in 1989 that plaintiffs had to bear
the burden of disproving that an employer’s sex-based fetal protec-
tion policy is justified by business necessity, the EEOC announced
that it rejected that decision and that its regulations, the burden of
proof remained on the employer to show that a fetal protection ex-
clusion was a bona fide occupational qualification under the crite-
ria of the 1988 regulations.

This year, the Supreme Court, in International Union v. Johnson
Controls, Inc., agree with the EEOC, that the burden of proof is not
on plaintiffs in fetal protection exclusion cases, so they came down
to the same point of law that you had come up with. In addition,
however, the Court went further and held that a fetal protection
exclusion policy can never be justified as a bona fide occupational
qualification.

But the bottom line is that no one was prejudiced by the EEOC’s
consideration of this extremely complex set of cases or issues,
should I say, and that the position taken by the EEQOC was reason-
able, in light of the fact that it was based on the developing case
law in the courts of appeals.
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I just wanted to bring that out, because I think that if that is not

brought out, you are not being treated very fairly, because you did
everything you knew how to do under the circumstances, and final-
ly the Supreme Court resolved it, and it resolved it going a little
further than EEOC went, but, nevertheless, adopting basically your
ideas up to that point,
. Now, one last thing: When the Justice Department was consider-
ing amicus participation in the Meritor Savings Bank v. Vincent
case, concerning whether sexual harassment on the job constituted
a title VII violation, would you be kind enough to tell us what role
you played in formulating the Government’s position?

Judge THomMas. Senator, that case, of course, involved the in-
stance of whether or not there could be sexual harassment outside
of the context in which a woman does not receive her promotion as
a result of not agreeing to engage in the prohibited conduct; that
is, if a woman does not concede to the wishes of the supervisor. It
was whether or not there could be a hostile working environment.

Qur agency, as was the practice, communicated with the Justice
Department that we felt that the Government should be actively
involved in this case. There was some resistance. Some individuals
argued that hostile environment was not a violation of title VII as
sexual harassment.

My direct role was not only at EEOC in developing the argu-
ments that were transmitted to the Justice Department, but to per-
sonally meet with the Solicitor, his staff, individuals who disagreed
throughout the Justice Department, and to argue for the Govern-
ment’s involvement in that case in the Supreme Court. And ulti-
mately EEQC itself played a very extensive role in the develop-
ment of the legal arguments in that case in the Supreme Court.

Senator Hatcu. Well, that is great, because that issue of whether
sexual harassment on the job constituted a title VII violation, then
Solicitor General Charles Fried of the Harvard Law School said
that that was an open question the Court had not resolved. So he
then sought the views of the EEOC.

Judge Tuomas. That is right.

Senator HarcH. He came to you and said, We would like to have
vour ideas on this tough question, we would like to know where
you stand. And he personally said that you, Judge Thomas, then
Chairman Thomas, Chairman of the EEQC, forcefully argued that
the Federal Government should side with the woman plaintiff that
sexual harassment is clearly discriminatory and cognizable under
title VII, this issue that was not decided, had never been decided by
the Court.

As you know, the Government did side with the woman plaintiff
in the Meritor Bank v. Vincent case, and the Court finally held
that sexual harassment creating an offensive, hostile, or abusive
work environment constitutes sex discrimination under title VIIL

I think it needs to be pointed out, for a number of reasons, but
the principal reason is that when the chips were down, when that
case could have gone either way, as either not within the confines
of title VII—in other words, outside of title VII and therefore not
enforceable, or within, Chairman Thomas argued forcefuily with
the Solicitor General’s office and with the administration that
sexual harassment of women should be included within title VII,
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and the Supreme Court upheld your position. Now, I just wanted to
bring that out.

1 think it is alse important just to conclude with this comment.
These are very difficult areas of law. Reasonable people can dis-
agree and without any prejudice on the part of anyone. And I con-
tend that, Chairman Thomas, once you get on that Court, you are
going to be watching out for the people, the little people out there
that many are worried about, who-need help and who need their
rights resolved and watched over. And you will do it in a fair and
reasonable, responsive way, as you did at the EEOQC.

I have to say the EEQC still has plenty of room for improvement,
as does every agency of Government. But compared to what it was
in 1982 when you took over, it is worlds apart. And you are the
person who helped bring about the effective and good changes.
That needs to be said by somebody like me who has watched it for
all these years and takes a special interest in it and who wants
that agency to work right and well.

So I just wanted to say that and correct the record and commend
you for the service you have given, and I have absolutely no doubt
that you will give equal service, if not better service, on the Su-
preme Court in the interest of everybody in America.

Thank you, Mr. Chairman. I think I took about 15 minutes. I
didn’t intend to take more than 10, but I apologize.

The CHARMAN. Thank you very much, Senator.

The Senator from Massachusetts, Senator Kennedy.

Senator KENNEDY. Thank you very much, Mr. Chairman.

I wanted just to return very briefly to a couple of areas that we
talked about last Friday, Judge Thomas. Welcome back.

Judge Thomas, I want to come back briefly to the subject that we
talked about on Friday, your view of Justice Oliver Wendell
Holmes. On Friday, when I asked you for your view about Justice
Holmes, you said that—and I quote—

He was a great judge. Of course, when dyou have opportunities to study him, we

might disagree here and there. But I had occasion to read a recent biography of
him, and obviously now he is a giant in our judicial system.

I then read your quotation from a speech vou gave at the Pacific
Research Institute in 1988, including a portion in which you quote
a statement by Walter Burns on Holmes. And you correctly stated
that I was quoting your reference to Walter Burns’ view of Holmes.
But I just want to read the entire passage into the record so that
your view of Justice Holmes in 1988 is not misunderstood.

You stated, and I quote:

We cannot expect our views of civil rights to triumph by acceding the moral high
ground to those who confuse rights with willfulness. The homage to natural rights
inscribed on the Justice Department building should be treated with more reverence
than many busts and paintings of Justice Qliver Wendell Holmes in the Department
of Justice. You will recall Holmes as one who scoffed at natural law, that brooding
omnipresence in the sky. If anything unites the jurisprudence of the left and the
right today, it is the nihilism of Holmes. As Walter Burns puts it in his essay on
Holmes, most recently reprinted in William Buckley and Charles Kessler's “Keep-
ing the Tablets”—

and here you quoted Mr. Burns—

“No man who ever sat on the Supreme Court was less inclined and so poorly
equ]ifgped to be a statesman or io teach what a people needs in order to govern
itself.”

56-270 On83——15
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End of quote of Burns.

And then you continued, “Or as constitutional scholar Robert
Falkner put it"—and here you quoted Mr. Falkner—“What John
Marshall had raised, Holmes had sought to destroy” That's the end
of the quote of Falkner.

And you continued:

And what Holmes sought to destroy was the notion that justice, natural rights,

and natural law were objective, and that they exist at all apart from willfulness,
whether of individuals or officials.

So I think it is quite clear from the full quotation, Judge
Thomas, that you were harshly critical of Justice Holmes for what
you described as his nihilism in his effort to destroy your view of
natural law. It doesn’t sound to me like you thought he was a great
judge in 1988,

Judge THoMAS. 1 guess, Senator, much of that perhaps resulted
from the concern about some statements in cases like Buck v. Bell
of Justice Holmes’'.

Senator Kenneny. Well, which is Judge Thomas' opinion of Jus-
tiigsegﬁlolmes: the one you gave on last Friday or the one you gave in

dJudge TroMmas. Well, as I indicated, Senator, I have concerns
about statements like “three generations of imbeciles is enough or
sufficient.” I think that we certainly would find problems with
that. What [ indicated to you was that 1 did take the time to go
back and re-read about him. Even though I may have had disagree-
ments, that was not the end of the inquiry. I spent a considerable
amount of time going back and trying to understand him more
during my tenure on the bench.

Senator KENNEDY. Well, that was then and last Friday is now?

Judge THomas. No. Last Friday, as I indicated, I had gone bhack
recently and read a bicgraphy of him subsequent to the speech.
That was the point.

Senator KENNEDY. Well, as I understand—and we will leave it at
this—your view last Friday is your current view, and your state-
Illgesléts that you said in 1988 was your view of Justice Holmes in

Judge THoMAS. Well, my point that I was making, notwithstand-
ing criticisms, the point that I made last Friday is that he was a
great Justice, whether we agree or whether 1 agree with him or not
or whether others agree or disagree with him. The point that I am
making now is that even though I might have had a point of view
in 1988 that was critical, that did not stop me from going back and
reading and learning more about him. I think that the important
peint that I am trying to make is merely having a point of view is
not the end of the process for me. It is, indeed, the beginning of the
process of learning and growing and attempting to change if there
iz evidence there.

Senator KENNEDY. Let me go on to the voting rights. We talked
briefly about it last Friday. You made some comments earlier in
the course of the hearing this morning. In 1988 you stated:

Unfortunately, many of the Court's decisions in the area of voting rights have

presupposed that blacks, whites, Hispanics, and other ethnic groups will inevitably
vote in blocs. Instead of looking at the right to vote as an individual right, the Court
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has regarded the right as protected when the individual’s race or ethnic group has
sufficient clout.

In reviewing the Supreme Court decisions, the principal decisions
decided on the voting rights case, White v. Register and the Thorn-
burgh case—there is the Allen case as well, but that deals with pre-
clearance provisions. But on basically that very issue, these, as I
understand it, are the principal cases, and both on their very face
rejected the bloc voting:

In White v. Register, we have entertained claims that multi-member districts are
being used invidiously to cancel out or minimize the voting strength of racial
groups. To sustain such elaims, it is not enough that the racial group allegedly dis-
criminated against has not had legislative seats in proportion with voting. The
plaintiff's burden is to produce evidence to support findings that the political proc-
ess leading to nomination and elections were not equally open to participation by
the group in question, that its members had less opportunity than did other resi-

dents in the district to participate in the political process and elect legislators of
their choice.

We are talking here about how State legislatures in Texas and
North Carolina had at-large elections, allegedly, and I think sup-
ported by the evidence considered in both of these cases decided by
the Supreme Court, that the at-large elections rather than the
single-member district elections were being used to diminish and
undermine the effectiveness of the rights to vote of individuals, the
blacks in Dallas, Hispanics in San Antonio, blacks in the Thorn-
burgh case, similar statements in the Thornburgh case, 1 think
even stronger.

Those and the Allen case were the three, as I understand it, the
major guiding beacons in terms of the Supreme Court’s upholding
the importance of the right to vote, certainly in judging the actions
of legislatures, which in many instances, particularly in the Texas
Legislature, had a history of supporting segregation activities at
that time.

And we have seen subsequent to those decisions the changes in
the membership in those particular districts rather dramatically, 1
might mention.

Well, what were you so critical of in terms of those cases, the
principal cases?

Judge THoMAs. The comment wasn't about the Thornburgh case,
Senator. The concern that I raised, I think the word I used was
“presupposed” bloc voting, and that had to do with—and as I
noted, I think, on Friday, I was not engaging in an exegesis of the
voting rights cases. The comments were made in a speech that was
about individual rights and the concern for individual rights and
what would happen to individuals versus—when you considered
groups versus individuals. And I simply used as an example and re-
ferred to, I think in one paragraph, maybe two, the Voting Rights
Act as one of the examples, and then I moved on.

The point that I was trying to make was that—and it was my—
there was a school of thought. There was thinking, I remember, in-
volving—being involved or reading about the debates in the early
1980’s about the Voting Rights Act that felt that the early cases
that presupposed or would lead to proportional representation. It
was that kind of mentality that I felt presupposed that blacks
would vote a particular way, that there was the stereotypes. And
throughout all my speeches, 1 argued against the use of stereo-
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types. I think there was even some debate up to and immediately
prior to the amendments to the Voting Rights Act in 1982 concern-
ing proporticnal representation. But I was not, as I indicated, going
through any cases and specifically saying here is the precise lan-
guage in that case, but rather to that general school of thought
that interpreted those cases to require proportional representation.

I think that was also a concern, as I remember—and, again, I
was not directly involved in the debates over the Voting Rights
Act. But I think that there was some concern even then with the
legislation that came from the House of Representatives that it
might lead to—the results test might lead to proportional represen-
tation. The language, of course, in the Voting Rights Act, in the
amendments, preclude that. And, of course, the Thornburgh case
makes it clear that you don’t presuppose now that there is bloc
voting, but rather it has to be proven.

So what | was talking about was this general assumption about
had to do with the school of thought with respect to proportional
representation and the presupposition that minorities all voted the
same way or thought the same way or acted the same way.

Senator KENNEDY, Well, I am interested in your view of the leg-
islative history because Senator Mathias and I were the principal
sponsors of the extension of the Voting Rights Act, very much in-
volved in the debate, and the legislation specifically includes in
title II, explicitly says that no group is entitled to legislative seats
in numbers equal to their proportion of the population. At least
among those that were very much involved in the legislative histo-
ry as well as the Supreme Court——

Judge THoMAS. That is where——

Senator KENNEDY. The only point I raise is when you mention
here many of the Court’s decisions, I was just trying in my own
mind—and recognizing the importance of voting rights, to find in
my own mind what were the areas of the Supreme Court decisions
in voting rights that you are most critical of. But I understand
now—and I would like to move on—that with regards to White and
Thornburgh that you support certainly their——

Judge THoMas. I absolutely support the aggressive enforcement
of voting rights laws and certainly support the results in those
cases. I think I said that or attempted to say that last Friday.

Senator KENNEDY. Let me move on to ancther area that was
touched on during the course of the hearings but which I would
like to just clarify. Judge Thomas, in your exchange with Senator
DeConcini yesterday, you talked about your role in Adams v. Bell.
The Secretary of Education, Terrel Bell, was the defendant in that
lawsuit. Back in 1977 the Court had ordered the Office of Civil
Rights in the Department to process discrimination complaints
more properly and conduct compliance reviews within specific
timeframes. And you arrived as the head of the Office of Civil
Rights in May of 1981. So we have the Court going back to 1977,
you arrive in 1981, You were the official responsible for compli-
ances with the court order. Your agency was accused of ignoring
the court-ordered timeframes to act on race discrimination com-
plaints, sex discrimination complaints, and other discrimination
complaints in a timely manner.
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The plaintiffs in the case petitioned the Court to hold you in con-
tempt for violating the court order, and the Court held a hearing
on the petition in March 1982, which is 9 months after you had
taken office. You told Senator DeConcini the judge did not hold you
in contempt or take any other steps. You said, and I quote, “I think
ultimately what the judge realized was that we were doing all that
we could, that it was impossible for us to comply with it”—mean-
ing the order, and that is the end of the quote.

That, as I understand it, is not quite right. I would like to gquote
from the contempt hearing on March 15, 1982. The judge concluded
that instead of enforcing the civil rights laws, you were dragging
your heels, carrying them out in your own way and according to
your own schedule, instead of complying with the timetable or-
dered by the Court. Here is what the judge said, and I quote:

I would like to see some kind of manifestation by the people that administer these

statutes that they realize they are under the constraints of a court order and ac-
cordingly are going to make a good-faith effort to comply.

It is true that the judge did not take the extreme step of actually
holding you in contempt of court, but this is what the judge went
on to say, and I quote the judge:

We do find, though, that the court order has been violated in many important

respects and that we are not at all convinced that these violations will be taken care
of and eventually eliminated without the coercive power of the court.

So the judge said very clearly that you violated the court order
in many mmportant respects, used the word ‘“violated.” He was con-
cerned that you were still not making the good-faith efforts to
comply. He was clearly threatening you with contempt. He was ob-
vigusly pretty upset with you.

What do you think he meant when he said he might have to use
thg coercive power of the court to get you to comply with the court
order?

Judge THoMAS. Senator, when I responded to Senator DeConcini,
I think I also noted—and I did not go back and review the tran-
script—that I had not had an opportunity to review the entirety of
the record or any orders by the court. It has been, again, now
about 10 years.

With respect to what the court was doing, the petition that was
filed with the court was filed prior to my going to the Office of
Civil Rights. I went to the Office of Civil Rights, I believe, in May
of 1981. That was filed sometime, I believe, in February or March. I
can’t remember exactly when.

The office had never been able to comply with those timeframes
under the consent decree, and, indeed, we improved—in the brief
time that I was there, I actually became Assistant Secretary in
July. Even though I was there before, I was actually sworn in in
July of 1981. During that brief period, we were able to improve the
performance and to comply with the timeframes, certainly did
better than the individuals prior to us, but still were not able to
comply. And we devoted 95 percent of our resources in an attempt
to comply.

What I suggested to Senator DeConcini is perhaps that I did
not—1I should have gone back and perhaps looked at some addition-
al steps in communications with the court in order to prevent the
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matter from reaching the point where it could be suggested that I
w&:is in any way not acting in good faith or in defiance of the court
order.

Senator KENNEDY. Well, didn’t the judge draw some conclusion
in te‘;ms of your performance and the previous official’s perform-
ance?

Judge THoOMAS. Again, [ have not reviewed the record, Senator. It
has been quite some time ago.

Senator KENNEDY. I believe it did, but you can correct the record
and take a look at it and comment on it.

The judge may not have taken the harsh step of holding you in
contempt, but he did take other steps. Contrary to what you told
Senator DeConcini, he set a deadline for the completion of a study
that you had told the court you needed prior to taking any action.
He set a deadline for both parties to consider the results of the
study to agree on the revisions of the court-ordered timeframes, if
any were necessary.

Also, you had told the court—you told the committee this week
that you had expedited the study when vou arrived at the Office of
Civil Rights. In both instances, you cited this as an example that
you were making your best effort to comply with the court order. I
would not say the judge thought you were making the best effort.
In a March 1982 hearing your lawyer commented that you had told
the court you expected the study to be completed within the next
month or two, the judge responded, “I think he kind of hedged on
that prediction. I think if we were going to leave it up to Mr.
Thomas, you might not get it this year.” That is what the judge
said. He sounds pretty skeptical that you were going to comply
with the order.

Judge THoMas. As I indicated, Senator, the study that we were
referring to was begun prior to my arriving at the Office for Civil
Rights. And as I remember—again, it has been quite some time—it
had been scheduled for completion at one point, and 1 expedited
the schedule so that we could have that study in place so that we
could make the appropriate changes consistent with that study.

Senator KEnNnNEDY. This is what the judge stated in reference to
your predecessor, Mr. Tattle:

I contrasted Mr. Tattle on the one hand, who was sitting in the same position Mr.
Thomas was 4% years ago. Mr. Thomas and I contrasted Ms. Chong and Mr. Rigau.
It seems the difference between these two people is the difference between day and
night. Now, Rigau admitted that they were behind in their work as far as the Office
of Federal Contract Compliance was concerned, but he manifested an active interest
in improving the machinery, Things weren’t getting any worse. 1 think they were
probably better. And while things weren't completely in accordance with the time
frames, Mr. Tattle went out of office in the fall of 1978 or 1979.

This was the fall of 1979.

Things were on their way to being improved; whereas, at the time he took over,
things were in bad shape. That is my basic problem. I don’t like to hold people in
contempt. On the other hand, I like to see some kind of manifestation by the people
that administer these statutes that they realize they are under the constraints of a
court order and accordingly are going to make a good-faith effort to comply.

Judge TrHOMAS. He was not—-—

Senator KENNEDY. You can put in the record, whenever you get
a chance to examine the transcript—
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Judge THomas. But he was not my immediate predecessor. My
immediate predecessor was Cindy Brown.

The difficulty that we faced, Senator, that I did not allude to—
and it is one that the office continued to labor under, and I think it
was an important difficulty—is that when the Department of Edu-
cation was created out of HEW, to my knowledge the Department
of Education Office for Civil Rights had about 80 percent of the
work and 60 percent of the staff and was inundated. I think it was
in a much different position from the HEW staff. But that is some-
thing that is a part of what you inherit when you move into a de-
partment, and it was a very difficult problem.

The assurance that I made and that I make here—and it is a
very firm one-—is that we attempted to do all we could to dig our-
selves out from under the workload. That is quite a bit different in
terms of accomplishing than it was, say, at EEOC where I was not
a part of a larger department that controlled decisions over the de-
ployment of personnel and budgets.

Senator KENNEDY. Well, did you complain about the staff and
the resources?

Judge THoMAs. Absolutely. In fact, internally 1 complained, as
my successors complained, but there were competing interests. As
you remember, at that time the Department of Education itself,
the full Department, was undergoing a RIF. And though the OCR
did not have the same budgetary constraints, it was held to the
same standards and not permitted, for example, to hire staff.

Senator KENNEDY. Let me move on to another area. During your
opening statement, you praised civil rights leaders for having
changed society, and you stated, ‘I have benefited greatly from
your efforts. But for them there would have been no road to
travel.” But in the past you have condemned those same civil
rights leaders in five different speeches. In 1985, for example, you
denounced, and I quote, “a civil rights community wallowing in
self-delusion and pulling the public with .” You omitted that
phrase from only two speeches during this period, the two speeches
you gave to predominantly black audiences.

What did you mean when you said that the civil rights communi-
ty was wallowing in self-delusion and pulling the public with it?

Judge THoMmas. Well, let me make two points there, Senator. I
have many other speeches in which I extensively praised the civil
rights community and its efforts, and speeches on Martin Luther
King’s speeches with respect to the NAACP and many organiza-
tions, and I have always given credit concerning the efforts and the
major, major contributions of the civi! rights movement and the
civil rights groups in our society.

The difficulties that we had during the 198(0’s was an important
difficulty, and that was this, that there was, to my way of thinking,
a need to begin to debate anew some old problems and to begin to
look at them with fresh ideas.

What you see in those speeches are my frustration or is my frus-
tration that that debate never took place. Instead, you see a similar
frustration expressed to the conservatives in the Heritage Founda-
tion speech. Rather than ultimately sitting down and beginning to
try to work out the problems, we were spending our time yelling
across the table at each other.
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I had hoped that would not have been the case during the 1980’s.
As we all know, much to our chagrin, and I think to the chagrin of
anyone who is involved, that that did not occur.

Senator KENNEDY. Then, in a 1987 interview with Reason maga-
zine, you were asked whether there were any areas where the
NAACP and the civil rights establishment were doing good, and
you interrupted the question to respond no. When the interviewer
asked, “None?” you said, “None that I can think of.”

In at least three speeches, you said, “Members of the civil rights
movement had given in to the cult mentality and childish obedi-
ence”’—this is your quote—"“which hypnotizes blacks into a mind-
less political trance.”

Again in 1988, here is a quote, “We must now not merely be crit-
ical of the many blunders and follies that have occurred in the
practice of civil rights, we must show how our reliance on Ameri-
can principle produces better results than those of our enemies.”
That is pretty powerful stuff, calling leaders in the civil rights
movement “the results of those of our enemies,” and then in 1987,
you publicly castigated civil rights leaders who, “bitch, bitch, bitch,
moan and moan and whine.”

Judge Tuomas. I think that was made before, Senator.

Senator KENNEDY. The point that appears of the kind of debate
you were trying to begin, I remember the time also as most of
those leaders very much involved with working with Congress on
the extension of the Voting Rights Act of 1982, when we had initial
opposition. William French Smith, right before this committee, ex-
pressed his opposition, and he was going to recommend that Presi-
dent Reagan veto it.

I can remember the work that was done by the civil rights
groups in 1984, 1985, and 1986, when we were trying to overrule
the Grove City case, which affected all Federal funding, whether
they could be used in terms of discriminatory purposes.

I remember the work that many have done in terms of the sanc-
tions against South Africa. I know you have a different opinion
from many of the civil rights leaders, although that opinion was
different evidently from what you had at Holy Cross, where you
supported disengagement and the economic sanctions. They were
very much involved in overriding a Presidential veto.

And I remember the civil rights leadership in 1987 and 1988,
when for the first time we worked out fair housing legislation,
which had been basically stalemated in the Congress. These are
major kinds of proposals that they are very, very much involved in,
ai)d what we find is a series of extremely critical comments about
all.

Then the time is moving on and you had in the 1987 interview,
you stated, “That I find exasperating and incomprehensible the as-
sault on the Bicentennial, the founding of the Constitution itself by
Justice Thurgood Marshall, his indictment of the Framers alien-
ates all Americans, not just black Americans.” That is a strong
attack on Justice Marshall. He was criticizing the original Consti-
tution for accepting slavery.

1 will give you——

Judge THomas. Thank you, Senator.
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Let me go back and I will try to cast this generally. I will not
attempt to go through each one of those seriatim, unless you would
want me to.

I think in the interview, my point was that [ was the wrong
person to ask with respect to comments about the existing civil
rights community, because of the manner in which the civil rights
community had treated me and that I am no more or less human
than anyone else, that there was serious disagreement, and I do
not think that the disagreements were at the level that they should
have been, and I suggested that.

I attempted to conduct myself in a way that we could have a con-
structive debate, and I reiterate the point that I have major speech-
es throughout my tenure that are very, very supportive and very
strongly indicate my allegiance to the civil rights community and
to the civil rights movement, but I do not think that allegiance and
that support should undermine the ability to disagree.

And the comment that I made with respect to the unanimity, the
homogeneity of our points of views I think are important. I think
that there is a need for debate. I have said from my early speeches
in 1981 that it is important, these issues are so difficult, and the
problems are so bad, that we need all of the talent, that we needed
all of the ideas possible, not just one point of view.

I did not feel that that opportunity ever occurred or that we had
the chance or I had the chance personally to engage in that debate,
and 1 thought it was a lost opportunity, and I said it on both sides
of the aisle with respect to the civil rights community, as well as
with respect o the Reagan administration.

Senator KENNEDY. Well, it would appear, and the record will
show, whether these are expressions of disagreement or strong neg-
ative statements.

Judge TraoMAS. Yes.

Senator KENNEDY. Judge Thomas, I continue to have serious con-
cerns about your nomination. In your speeches and articles, you
have taken many strong positions, but again and again you have
381{93 this committee to ignore the record you have compiled over a

ecade.

On natural law, despite your previous clear advocacy of using
hatural law in construing the Constitution, you now tell us that
you do not see a role for the use of natural law in constitutional
adjudication.

On the right to privacy, you have walked away from your record
and statements. You now say that you support a right to privacy,
but you refuse to comment on its controversial applications.

On abortion, you have explained away your strong praise for
Lewis Lehrman’s extreme article supporting the right-to-life posi-
tion, and said you just mentioned the article in the hope that the
rightwing audience would be more inclined to support enforcement
of civil rights.

You ask us to believe that an intelligent and outspoken person
%)i{};e yourself has never discussed Roe v. Wade with another human

ing.

You ask us to be confident that you will enforce a woman’s right
to be free from gender discrimination, despite your prior stereotype
statements about women and work.
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_You have abandoned your previous statements that business
rights are as important as individual rights or any other right. You
now claim you are satisfied with the Supreme Court decisions that
give less importance to business rights and greater importance to
individual rights.

. You have criticized Supreme Court decisions protecting voting
rights and sdstaining the power of Congress to appoint independent
prosecutors, to investigate wrong-doing in the executive branch,
now you seem to be suﬂporting those positions.

You have trashed the leaders of the civil rights movement in
many speeches, but now you emphasize your debt to them. You
have trashed Oliver Wendell Holmes in one of your speeches, but
last Friday you called him a giant in the law.

You have harshly criticized Congress, and, as an executive
branch official in the Department of Education, you were on the
verge of being held in contempt of a Federal court for failing to en-
force civil rights laws.

You urge lower courts to follow a Supreme Court dissenting opin-
ion restricting job opportunities for women, instead of the Court’s
majority opinion expanding those opportunities.

The vanishing views of Judge Thomas have become a major issue
in these hearings. If nominees can blithely disavow controversial
positions taken in the past, nominees can say those positions are
merely philosophical musings or policy views or advocacy. If we
permit them to dismiss views full of sound and fury as signifying
nothing, we are abdicating our constitutional role in the advise-
and-consent process.

Some say that the Senate should consider only the nominee’s
qualifications and not his ideological views, but the Constitution
gives the Senate a shared role with the President in the appoint-
ment of Justices to the Federal courts, and for very good reason.

The Supreme Court thrives on the diversity of views of nine Jus-
tices who comprise it. It is our system of checks and balances. The
role of the Senate is one of the most important checks on the
power of the President to pack the Court with appointees who
gshare a single one-dimensional view of the Constitution.

When ideology is the paramount consideration of the President
selecting a nominee, the Senate is entitled to take ideology into ac-
count in the confirmation process and reject any nominee whose
views are too extreme or outside the mainstream.

As we move to the next stage of these hearings, 1 continue to
have major concerns about your nomination and about your com-
mitment to the fundamental rights and liberties at the heart of the
Constitution and our democracy. This is no time to turn back.

Thank you, Mr. Chairman.

The CrAIRMAN. Thank you very much.

Now, where we are at this moment is that all Republican Sena-
tors have had a third round and we should be just going down the
row here, but Senator Grassley, who did not complete a third
round last week, apparently has a couple of minutes he would like
to use now, is that correct?

Senator GrassLEY. Yes, at least not more than 5.

The CuairMAN. OK. Well, if it is all right with the Senator from
Vermont, if we yield to the Senator from Iowa. Everybody will
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have more time if they want it on the Republican side, Senator
Brown is entitled to any time he wants and we will do that. I just
wanted to make sure that people who have had a chance to ask
three times already yield to those who have only asked twice. Sena-
tor Brown has only asked twice, so he will get another chance.

At any rate, after all of that, why don’t I just yield to the Sena-
tor from Iowa for whatever questions he has, and then we will go
to the Senator from Vermont.

Senator SmMON. Are we going to be breaking for lunch?

Senator GrassLEy. Mr. Chairman, my point——

The CHAIRMAN. Excuse me, Senator. I have been asked a ques-
tion, are we going to be breaking for lunch. I think that is going to
be inescapable. The question is whether we break immediately
after the Senator from Vermont, and I think that depends on how
long the Senator from lIowa goes, and he has as right to go long if
he wants, or whether we break after the Senator from Alabama.
That being the case, we would be down to very few minutes after
that, but we are probably going to have to break for lunch, and we
will do a very short break, meaning an hour, not an hour and a
half, when that time comes. But let us see how far we get right
now.

Senator GrassLEY. Mr. Chairman, I take some time now just for
further clarification, more than anything else. I had previously dis-
cussed for the committee’s benefit, more so than to question the
Judge, about the Adams v. Bell matter, and I thought maybe it
would be closed, but it is apparent that it is not closed.

Last week, I had asked that the transcript of the proceedings be
printed in the record, and you said it would be made available, and
at the time I thought that would be sufficient, but now I think it is
only fair that the transcript on the Judge's order in which Judge
Thomas was not held in contempt be printed in the public record,
and I think that it should be clear that Judge Thomas, as I said
previously and as I laid out in a factual record, only inherited a
very difficult situation and in no way intentionally viclated the
law, so I would like to have that printed in the record, if I could,
Mr. Chairman.

The CHAlIRMAN. Without objection, it will be printed in the
record.

[The information referred to follows:]
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we entered in Decamber of 1977.
Is thera anyihing further, gentliamen?
MR, LICHT!®N: No, Your Honor.
THE COURT: Mp. Levie?
MR. LEVIE: ©No, Your Honor.

TYT COURT: Stand recessed entil further call,

[Whereupon, the court's Findings and

Conclusions weré concluded at 3:11 p.m.)

* * " - *

CERTIFICATE OF REPCRTER |

1

The above and foregoing tyoewritten record is hereby
certified by the undersigned as the official transeript of

the proceedings in the above-captioned matter.
[ -~ N ! . o
R A
P A L
TN A {0 ) et
VERMELL A. MARSHALL
g<ficial Court Reporter
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Senator Grassiey. I would also like to correct what seems to be a
wrong impression here regarding Judge Thomas’ relationship with
civil rights groups and leaders.

In an October 23, 1982, speech before the Maryland Conference
of the NAACP, as the then newly installed Chairman of the EEOC,
here is something that I thought Judge Thomas said well that ex-
presses his working relationship:

I would like to talk with you about why I believe that you are the group that can
truly make a difference for blacks in this country, what I think of the challenges
will be in the future, and what we are doing at the Federal level to address the
problems of discrimination. The pervasive problem of racial discrimination and prej-
udice has defied short-term solution. The struggle against discrimination is more a
marathon that short sprint.

Political parties have come and gone, leaving behind them the failures of their
quick fixes. Promises have been made and broken, but one group, the NAACP, has
remained steadfast in the fight against this awful social cancer called racial discrim-
ination. The NAACP has a history of which we can all be proud. From its inception
in 1809 unti] today, the work this organization has done in the area of civil right- is
unmatched by any other such group. At each turn in the development of blacks in
this country, the NAACP has been there to meet the challenges.

_Judge Thomas has often acknowledged the significant role of
civil rights movements and how he personally has benefited from
it. In volume 21 of the “Integrated Education” publication in 1983,
Judge Thomas wrote, “Many of us have walked through doors
opened by civil rights leaders, and now you must see that others do
the same.

In a January 18, 1983, speech at the Wharton School of Business,
in Philadelphia, Judge Thomas said, “As a child growing up in the
rural South during the 1950's, I felt the pain of racial discrimina-
tion. I will never forget that pain. Coming of age in the 1960’s, I
also experienced the progress brought about as a result of the civil
rights movement. Without that movement and the laws it inspired,
I am certain that I would not be here tonight.”

An October 21, 1982, speech to the Third Annual Metropolitan
Washington Board of Trade, EEQ Conference, Judge Thomas de-
scribed himself as “a beneficiary of the civil rights movement.”

An April 7, 1984, speech at the Yale Law School, Black Law Stu-
dents Association Conference, Judge Thomas noted the freedom
movement of black Americans was not a sudden development, but
“had been like a flame smoldering in ihe brush, igniting here,
catching there, burning for a long, long time before someone had
finally shouted fire.”

He asked, in effect, who was responsible for this. Then Judge
Thomas went through a litany of people and events that helped fan
the flames of black freedom. He asked in part whether it was—

* * * the founders of the NAACP or the surge of pride which black folks felt, as
they huddled around their ghetto radios to hear Joe Louis preaching equality with
his fists, or hear Jesse Owens humbling Hitler with his feet, was it A. Philip Ran-
dolph mobilizing 100,000 blacks ready to march on Washington in 1941, and FDR
hurriedly signing Executive Order 8802, banning discrimination in war industries
and apprenticeship programs, or the 99th Pursuit Squad, trained in segregated units
at Tuskegee, flying like demons in the death struggle high over lialy, was it Rosa
Parks, who said no, she wouldn't move, and Daisy Banks, who said yes, black chil-
dren would go to Central High School, of the three men who had been the black
man's embodiment of Blitzkreig, the most phenomenal legal brains ever combined

in one century for the onslaught against injustice, Charles Houston, William Hasty,
Thurgood Marshall, or a group of students who said we have had enough, I mean
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what is so sacred about a sandwich, Jack, or men named Warren, Frankfurter,
Black, Dougias, who read the Bill of Rights and believed.

I realize, Judge Thomas and for members of this committee, it
may seem more newsworthy to report the judge's remarks only
when they have been critical of traditional civil rights leadership,
and I realize some of his critics who object to his expressed views
against reverse discrimination and preference wish to make him
look ungrateful, but it is a false portrait of character being drawn.

So, Judge Thomas, I think you have a lot to be proud of in not
only your statements, but your actions in support of efforts of
others in the civil rights community who carry the ball and run
with it, and I think you have adequately recognized their contribu-
tion, and I thank you for it.

That is the end of the time that I will use now, Mr. Chairman.

The CaairManN. Well, I want to thank you, Senator.

After conferring with Judge Thomas’ spokespersons in the break
here, it seems appropriate we will take a break for lunch now.

Now, let me just give everyone a heads up on where we are going
to go from here. We will go to Senator Leahy next, unless Senator
Metzenbaum comes back and claims his 15 minutes. Then what we
will do T hope, as I count the time, we should be able to finish ev-
erything by 4 o'clock today with Judge Thomas,

We will then move to the ABA today, and they will probably
move to the first panel of witnesses. We will move at least to one
other panel, maybe two, and tonight we will go with the public wit-
nesses until sometime close to 6:30, to try to move this along, be-
cause we are going to end early tomorrow night and we will not be
in session on Wednesday, so we will see how much we can move
along and catch up with the other end here.

Now, we will break for lunch until 1:30, at which time, in all
probability, we will resume with, if it is convenient for Senator
Leahy, with Senator Leahy——

Senator LEany. I will be prepared to start my questioning right
at 1:30, if that is what the Chair wants.

. él(‘)he CHAIRMAN. Yes, we will start at 1:30. We will recess until

{Whereupon, at 12:17 p.m., the committee was recessed, to recon-
vene at 1:30 p.m., the same day.]

AFTERNOON SESSION

The CaairMAN. The hearing will come to order, please.

The Chair recognizes the Senator from Ohio, Senator Metz-
enbaum.

Senator MerzeNnBaUM. Thank you very much, Mr. Chairman.

Judge Thomas, before the break this morning, I was inquiring
about the EEQC’s failure for 6 years to process sex discrimination
charges involving fetal protection policies. I am frank to say that I
regret that I missed your ensuing discussion of this issue with Sen-
ator Hatch and, as has been publicly stated, I missed it only be-
cause I am also sitting on the Gates nomination hearings which
are going on at the same time.

But as I am informed by my staff, you agreed with Senator
Hatch's statement that “women were not prejudiced by the EEOC’s
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failut"g to act on this issue for over 6 years while you were Chair-
man.

Judge Thomas, I simply cannot accept the idea that women were
not harmed by the agency’s default on this issue. The women who
lost their jobs due to sex discrimination were certainly harmed.
Some of them didn’t get their jobs back for 10 years, and some of
them never got their jobs back at all.

Had you acted in a timely manner to resolve their charges, they
surely would have been spared much of this harm. And had the
EEQC declared fetal protection policies to be illegal in 1982, as it
did in 1991 after your departure, the women who were forced to
undergo sterilization in order to keep their jobs might have been
spared that terrible outcome.

Judge Thomas, you pointed out that women were free to file
their own lawsuits challenging fetal protection policies. The women
who lost their jobs, that were sterilized as a result of fetal protec-
tion policies, were blue collar women working at an hourly wage.
These women came to the EEQC, because they could not afford to
file their own cases or they needed assistance with the complex
issues involved.

These women sought the help of the EEOC in fighting for their
rights. That is why the agency is there. But under your direction, it
didn’t hear the cases, it turned its back on these women.

My question is do you really believe that these women did not
have their rights prejudiced at all, simply because they retain their
right to bring a private lawsuit?

Judge THOMAS. Senator, the point that I thought Senator Hatch
was making was that the right to bring a lawsuit or to engage in
litigation continued to exist and did not expire. I do not think
either one of us intended to suggest that individuals who have to
wait for long periods of time to resolve these issues aren’t in some
way and to some extent prejudiced to that degree.

The point with respect to what we did during my tenure I think
has to be refocused in this way: In thinking about this issue, where
we eventually arrived in developing a policy, I believe the BFOQ
approach was originally rejected prior to my going to EEOC, and
there was significant debate about that.

We attempted to resolve the issue in what I think was an appro-
priate way. It didn’t happen as fast as most of us would like it, but
it wag a very, very difficult issue and it was one the rulemaking
and the final resolution that you are talking about or that you
commented on was one that was developed during my tenure, al-
though finalized after my tenure,

It again was something that in these difficult areas you would
hope to have been able to done a lot quicker or done in a more ex-
peditious way, but this was one of the most difficult issues we wres-
tled with.

Senator METZENBAUM. Well, before the break this morning, you
stated in response to my question that it took 6 years for the EEOC
to take action on charges involving fetal protection policies, be-
cause you were faced with difficult issues outside its area of exper-
tise. However, Judge Thomas, even if these charges did present dif-
ficult issues, that would hardly justify taking no action on them for
$0 many years.
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In addition, although some of the charges may have turned on
complex scientific issues, many others represented clear violations
of title VII. For example, in one case, a female job applicant was
denied a job requiring exposure to lead due to fetal health risks
which might arise if she became pregnant. The employer’s person-
nel manager told her that she wouldn’t like plant work, anyway,
that plant work would be too dirty for her and that he could use a
pretty face in his office.

The applicant, understandably, filed a discrimination charge in
1981. The Commission investigated the charge, but took no action
to resolve it for 8 years. In 1989, the commission closed the case,
because it was unable to locate the charging party.

Now, some charges filed with the Commission languished, even
though the employer had offered no evidence at all to back up its
discriminatory assumptions regarding the health risks posed by the
hazard in question. In other cases involving x-ray technicians, the
commission had already issued their decision prior to your tenure,
finding violation based on parallel facts. I do not dispute that some
of these issues may have raised difficult issues, but do you really
believe that that justifies the EEQC's total inaction for 6 years?
One has to say why did it take so long for any action at all to
occur.

Judge THoMAs. Senator, as I have indicated, I think that the
agency during my tenure could not be said not to have been taking
any action. The results may not have occurred in a way that we
would have liked it to have occurred, as expeditious as possible, but
to say that we took no action is incorrect, I believe.

The agency, the Commissioners, including myself, attempted to
review this particular policy in a professional way and a way that
would protect the rights of women. We recognized—and there was
disagreement among staff, as well as Commissioners, and 1 think
even within the Government—we recognized that this was a diffi-
cult issue that involved scientific, as well as health problems or
health concerns, and we attempied to resolve it in a way that took
those factors into consideration.

Senator METzENBAUM. Judge Thomas, I must also take issue
with Senator Hatch’s suggestion that, in the Johnson Controls deci-
sion, the Supreme Court “adopted basically your ideas on fetal pro-
tection and carried them a little further.” As Senator Hatch point-
ed out, your position in the EEOC’s 1988 policy guidance was that,
where a substantial risk to a fetus or potential fetus existed, em-
ployers could use fetal protection policies which applied only to
women.

What Senator Hatch did not mention is that your 1988 policy al-
lowed women to be excluded from jobs, even if those women were
fully able to perform their jobs, but the Supreme Court expressly
rejected that position in Johnson Controls, holding that these poli-
cies could never be justified by reference to the well-being of a
fetus or potential fetus. In short, it took the EEOC 6 years under
your tenure to develop a position that the Supreme Court rejected
out of hand.

Judge TrHomMmas. I could be—if my recollection serves me right,
Senator, I think Senator Hatch must have been referring to I think
the 1990 policy. Again, I do not have that in front of me, but I
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think the 1990 policy was consistent with the Supreme Court deci-
sion. I would have to go back and look at that. Again, I am operat-
in% just off memory.

enator METZENBAUM. Judge Thomas, the facts actually speak
for themselves. This was an issue of great significance to women in
the workplace. According to the Bureau of National Affairs, as
many as 15 to 20 millicn jobs may involved reproductive hazards,
anlc; thus could have been affected by exclusionary fetal protection
policies.

Given the fact, it is not surprising that one Federal judge said
that the Johnson Controls case was “likely to be the most impor-
tant sex discrimination case since the enactment of title VIL.”

You were sworn to protect the rights of the millions of working
women in this country against employment practices that com-
pletely barred them from high-paying industrial jobs. Frankly,
Judge Thomas, based upon the facts, not on opinion, but based
upon the facts, it would appear that, instead of protecting these
women, you abandoned them. For most of the 198('s, you refused to
resolve over 100 discrimination charges that had accumulated at
Commission headquarters.

In addition, when you finally began to act, you sold women short
by allowing employers to adopt facially discriminatory policies that
excluded women who were fully capable of performing their jobs.

In this year's Johnson Controls decision, the Rehnquist Supreme
Court concluded that employers have no business depriving women
of their jobs in the name ot protecting non-existent future fetuses.
The Court expressly held that ‘“decisions about the welfare of
future children must be left to the parents who conceive, bear, sup-
port and raise them, rather than to the employers who hire those
parents.” That is the Court’s language.

Three months ago, the EEQC finally took the position that “poli-
cies that exclude members of one sex from a workplace for the pur-
pose of protecting fetuses cannot be justified under title VII.” The
EEOC conceivably, probably should have reached that conclusion
10 years ago. You had an opportunity to make it occur. You didn’t.

The EEOC’s failure to protect women apparently at your direc-
tion gives me and millicns of American women and men cause for
concern, because it appears on the basis of the facts that you didn’t
protect their rights, when it was your sworn responsibility to do so,
and I am very worried that you won't protect their rights as a
member of the Supreme Court.

Judge Thomas, as I reflected on our last 4 days of hearings and
as [ reflect back on your answers to my questions this morning, I
feel compelled to repeat a point I have made to you. I am struck
and can't figure out a reason, I can’'t comprehend the number of
times in which you suggest that this committee should discount
past statements which you have made.

For example, you gave speeches to lawyers and wrote articles in
law journals advocating the use of natural law, a subject to which
the chairman has addressed himself quite extensively, but now you
say that you never meant to suggest that natural law should be
used in deciding cases.

You have condemned aggressive legislative oversight, character-
ized Congress as unprincipled and out of control, and commended
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Justice Scalia’s narrow vision of congressional power under the
separation of powers clause, but now you say that those remarks
were just part of the normal tension and give-and-take between
Congress and the executive branch.

And other issues such as economic rights, the minimum wage,
and affirmative action, there is a conflict between your testimony
to the committee and statements which you have made in the past.

But in the area of abortion, one of the most important issues
facing this Nation, one that has been discussed and about which
you have been asked at great length, it is in that area that you
haverd most seriously sought to distance yourself from your past
record.

To the millions of American women who are wondering where
you stand on that critical issue, your answer is ‘‘trust me, my mind
is open, I don’t have a position or even an opinion on the issue of
abortion.” Judge Thomas, that is just incredulous. It is difficult for
millions of Americans, whether they are pro-choice or pro-right-to-
life, to accept.

You have a record in this area. You simply don't want us to take
account of it. You are asking us to believe that you didn’t reall
mean it, when you said Lehrman’s antichoice polemic was splendid.
You are asking us to believe that you didn’t really mean it, when
you signed onto a report that criticized Roe and other pro-choice
decisions.

You are asking us not to worry that you criticized the key consti-
tutional argument supporting a woman’s right to choose. You are
asking us not to worry that you were on the editorial board of a
journal that has only published articles on the abortion issue which
vehemently attacked a woman’s right to choose. You are asking us
to ignore the fact that your nomination is championed by antiahor-
tion groups and that you were selected by a President who has
pledged to appoint Justices who will overturn Roe. And you are
asking us not to be concerned that you, like other nominees have
gone onto the Court and undermined the right to choose, have sin-
gled out this particular subject for silence,

Judge, I cannot ignore your past statements on the abortion
issue and on other critical legal issues and policy issues. I cannot
accept the idea that we should give little weight to what you said
or did before going on the bench. I reject the notion that what you
said or did about certain issues becoming a judge bears no relation
whatsoever to what you will do with respect to those issues once
you are on the bench.

And I cannot accept your suggestion that we should discount
some of your most controversial statements, such as your praise of
the Lehrman article or your condemnation of the Morrison case, on
the grounds that you didn’t endorse or agree with what you were
saying. That explanation only raises more questions than it an-
swers.

The bottom line is this, Judge: You have a record and I believe
this committee and the Senate must evaluate your nomination
based upon that record and based upon the way in which you have
discussed that record with this committee.

Thank you, Judge Thomas.

Thank you, Mr. Chairman.
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The CuarMan. Thank you very much.

Senator Brown would be next, if he were here, but I yield to Sen-
ator Leahy.

Senator Leany. Thank you, Mr. Chairman.

Judge Thomas, I am told that, at least for your testimony, the
end is near—a matter that I was going to say you probabf;/ see
with mixed emotions, but I doubt that would be a fair statement.
You are probably happy to have it end. I hope you and your family
had a pleasant weekend.

I must admit, while I was up in Vermont this weekend with mf'
family, I heard more discussion about you than I have heard—well,
ever since your nomination. Many people came up to me in grocery
stores and at gas stations and on the street, virtually every place I
was—in fact. And I believe that all but one person I talked with
during the weekend mentioned you, and their views either for or
against your confirmation.

I told them what I have told others here; that I have been here
for virtually all of your testimony. T have done this so that I might
know you better. I am one who spends the time here with you. For
many of those who will speak either for or against you, I will read
their statements, but they are not the ones about to be voted on
ohe way or the other. You are. And 50 I have been here to get to
know you better.

I want to know how you think, what you consider most impor-
tant in the law or cases, what kind of Justice you would be if con-
firmed, how qualified you are. In many ways [ don’t really have
those answers. I probably never will, even at thz time you finish
testifying today. Apparently the judgment has been made, either
by you or your advisers or in conjunction with each other—I don’t
know—not to answer many questions, for whatever reason. And
you have stated in a number of instances—when people suggested
you weren’t answering the questions—you have stated your rea-
sons why. So I will re-read the transcript to see if a better view of
you develops.

One of your advisers, Senator Danforth, feels he knows you very
well. I am sure he does. He has had years and years of getting to
know you, and all of us on both sides of the aisle have the greatest
respect for Senator Danforth. But we haven’t had that experience
with you, so every Senator has had to make up his or her mind
based on what you said or have not said here.

1 said to somebody this noon that 1 wanted to look into the
window of your soul, if I could, although I find the shade down
quite a ways. And that may be me. That may be ineptitude on my
part. That may be design on yours. That may be the ships in the
night. I don’t know.

Let me ask you a few more questions. While I could ask dozens
and dozens more beyond the ones I will ask, I suspect that I might
not know any more than I do now if I were to ask them. So let me
just take a few.

Even though you have been asked a number of questions on nat-
ural law, I find that I still get asked a lot of questions about that,
Again, when 1 was home in Vermont, people would ask just exactly
what is meant by natural law, or what you mean by it. You have
testified here that natural law plays no role in constitutional adju-
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dication. You told Senator Hatch on Tuesday, I believe it was, that
a constitutional amendment was required to outlaw slavery. Does
that mean that you believe that the Dred Scott case, which was de-
cided before the 13th and 14th and 15th amendments were enacted,
was correctly decided?

Judge TrHoMAS. I don't think I——

Senator LEaHY. At the time it was decided.

Judge Taomas. No, I don’t think I have suggested that and didn’t
analyze it in that way. But I believe the question there was wheth-
er or not—since he was not an escaped slave, the question was
whether or not he enjoyed the privileges and immunities of a citi-
zen, and I think it would have been analyzed a bit differently. But
my own reaction to that is that it was not correctly decided, and I
have not gone back and redecided it.

Senator LEanY. Have you not argued that Justice Taney failed to
take into consideration the natural law principles in the Declara-
tion 19?f Independence, particularly those that all men are created
equal’

Judge THoMAS. I don’t have that before me, and I don’t have the
analysis before me, Senator. But I think that I could be wrong on
this. I think that was a privileges and immunities case.

Senator LEany. But did you argue that Justice Taney failed to
take into account natural law principles in the Declaration of Inde-
pendence?

Judge Tuomas. No, I think I—and, again, I don’t have that
before me, but I think the reference was to the Founders’ under-
standing of natural law and what they were including in the Con-
stitution.

Senator LEany, Did you tell Senator Hatch that a constitutional
amendment was required to outlaw slavery?

Judge TrHoMAs. I did. But the issue there was a different issue. 1
think the issue was a black individual who had been taken to a
nonslave territory rather than having escaped to that territory.
That would have been the similar arguments that were made by
individuals who were free blacks and what their rights were.

Senator LEARY. Should Justice Taney have used natural law in
the Dred Scott case?

Judge THoMas. I think he should have, again, read the Constitu-
tion and attempted to discern what the Founders meant in drafting
the Constitution.

Senator Leany. But if he did that before the 13th, 14th and 15th
amendments, would he not have had to uphold slavery? I mean,
slavery was allowed at the time the Constitution was drafted.

Judge Tuomas. I think the separate issue is, the individual and
complicating issue is if you are in a State that does not have slav-
ery or in which slavery is outlawed.

Senator Leany. Judge, let me quote from a couple of your
speeches. At Wake Forest in April 1988, you said, “I thought that
Ollie North did a most effective job of exposing congressional irre-
sponsibility. It forced their hand, revealed the extent to which
their public persona is fake.” You said then a year later, “Lieuten-
ant Colonel Oliver North made perfectly clear last summer that it
is Congress that is out of control.”
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Now, I don’t want to debate the issue of how you {elt and what
you said at those times, but 1 take those particular statements be-
cause last year, as a judge on the court of appeals, you ruled in
favor of Colonel North in his criminal case. You voted, in effect, to
sustain the opinion of the panel which had overturned his convic-
tion on the ground that it was tainted by the use of congressionally
immunized testimony.

Now, the reason 1 mention your vote in that case in which you
were with a substantial 8-2 majority, as well as your earlier state-
ments, is because I have heard you say over and over again, during
your testimony, that you were concerned that in giving us an
answer you might affect your judicial impartiality. You said, in
effect, that you did not want to recuse yourself from cases that
?ight come before the Supreme Court because of what you said

ere.

Did you ever consider disqualifying yourself from sitting in judg-
ment on Colonel North’s case on the grounds of either the strong
support that you expressed for him in 1988 or your criticism of the
Iran-Contra congressional hearings?

Judge THoMas. Senator, first of all, let me address the statement
itself. As I have indicated, .ny statement was in reference to some-
thing that happens sometimes with respect to oversight hearings,
or I guess in the political environment, and that is that hearings,
substantive hearings become overly publicized or over politicized.
And in this instance, I indicated—and this is the way I felt in
giving that speech. Colonel North exploited that to his own advan-
tage. I at no time expressed—and, in fact, in reflecting on my feel-
ings toward him during that time, my own view was that if he lied
to Congress or if he had engaged in any kind of unlawful conduct,
tlﬁen he should suffer the consequences. At no time did I condone
that.

On the court of appeals, the issue was a rehearing petition,
whether or not that case should be reheard en banc. And I didn't
feel that I was in any way less—in any way or anything other than
impartial in considering that.

nator LEaHY. So the answer to my question is “no.”

Judge TrHOMAS. I did not. I felt that I had not expressed any opin-
ion on his culpability or on his criminal conduct.

Senator LEanY. | want to make sure I understand the answer.
The answer to my question is “no”?

Judge TroMAS. That is right.

Senator LEarY. Do you think that there is a core of political
speech that is entitled to greater constitutional protection than
other forms of speech?

Judge THomMAs. I think that, Senator, the value that we place on
speech, whether it is freedom of the press or whether it is freedom
to engage in discussions about politics or whether it expressive con-
duct, we see those as—and the Court has treated those as—funda-
mental rights and has protected those accordingly.

Senator Leamy. Is all speech the same, though? Is all speech
given exactly the same constitutional protection?

Judge THOMAs. Well, I think that the Court, of course, has not
accorded the same protection of speech to commercial speech, for
example. But the issues that have faced the Court have usually in-
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volved whether or not—the difficult issues have involved expres-
sive conduct as opposed to pure speech. And——

Senator LEany. What about—I am sorry.

Judge THOMAS. And the exercise that the Court has gone
through has, in essence, been whether or not the Government or
the State can in any way regulate that expressive conduct and
under what circumstances, in cases, for example, like O’Brien or
the cases such as Texas v. Johnson, the flag-burning case.

Senator LEaHY. You are not saying, then, by any stretch, that
only political speech is protected? I mean, there is a lot of other
speech beyond political speech that is protected by the first amend-
ment.

I realize what you said about the expressive forms of speech.

Judge THoMAas. Senator, I have not analyzed every single speech
case, but my own value would be to protect the entire amendment
in all of its fullness and not to find ways to creatively read out that
protection. I think it is important that we protect all of the amend-
ment.

Senator LEaHY. Now, for example, if you had non-political
speech, like say a scientific debate, that would be protected by the
first amendment? I am not trying to get you to a specific case. You
understand, Judge. I just want to make sure we differentiate be-
tween the types of speech. But a scientific debate, first amendment
protections?

Judge Tuomas. Well, I think that speech, we value all of our
speech. What I am trying to say is I don’t limit and see no reason
and haven't seen the Court limit our freedom of speech to whether
or not we are talking about science or whether we are talking
about politics. Certainly the Court has attempted to accord protec-
tion to speech such as, for example, the most recent case being
Texas v. Johnson, the flag-burning case.

Senator Leany. Now, in that case, that was a 5-4 decision, as |
recall. The Court refused to uphold a conviction on the basis that
flag burning was a political statement. Is that a fair shorthand———

dJudge TromMmas. No. It was expressive conduct.

Senator LEaHY. Expressive conduct?

Judge THOMAS. Expressive conduct, that the individual was
making a statement, a political statement in burning the flag, and
that was protected by the first amendment. And the analysis nor-
mally is whether or not the Government can in some way control
the conduct or regulate the conduct; whether the Government, if it
is expressive conduct, has a compelling interest in regulating that
conduct.

Senator LEAHY. Do you agree with the JoAnson case?

Judge THoMAs. Again, Senator, I have not—I think it is inappro-
priate for me to express agreement or disagreement, but I agree
that we certainly should—that expressive conduct should be pro-
tected by the first amendment. And I think that the difficulty for
the Court has been to what extent can it be regulated, not whether
or not it should be protected.

Senator LEauy. Would it be safe to say you would draw the line
at certain kinds of expressive conduct? Suppose somebody says, 1
am going to make a political statement by driving 95 miles an hour
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down Constitution Avenue.” Might you say that that might stretch
the first amendment guarantees a tad far?

Judge THomas. 1 think the analysis would be along the lines of
whether or not the Government has an interest, a compelling inter-
est in regulating this conduct. And I think that we would prebably
both—and that is an extreme example. We would both have some
difficulty with the Government not regulating someone speeding
down Pennsylvania Avenue at 95 miles an hour, although at times
you feel in some cabs that you are going 95 miles an hour along
Pennsylvania Avenue.

Senator LEany. In New York Times v. Sullivan, which I think we
would all agree is the benchmark libel case, the Court held that a
public official could not recover damages unless he could prove
that the defamatory information was made with actual malice.
Does that standard provide sufficient protection for public figures
in your mind?

udge THOMAS. I guess I haven't looked at it from that stand-
point. You know, I think all of us who have found our names occa-
sionally in the newspaper would like to feel that we have——

Senator LEany. Never happened to you, has it, Judge?

Judge THOMAS. Well—but as I was telling my wife during this
process, no matter how badly it turned out as far as the publicity, 1
think that the freedom of the press is essential to a free society.
And she sort of locked at me, because we were going through the
midst of it, sort of, Are you out of your mind? But I believe that,
and I believe that even as I was going through it and even as I am
going through it.

But 1 think what the Court was attempting to do there was, of
course, to balance the first amendment rights, the freedom of the
press as we know it, and to not have that in a way impeded by
one’s abilities to sue the media or to intimidate the media, and ap-
plied a standard of actual malice and struck a balance by protect-
ing the rights of the individual with the standard of actual malice.

That is something, of course, that one could debate, but I think it
is demonstration, a clear demonstration on the Court’s part that
the freedom of the press is important in our society, is critical in
our society, even though individuals may at times be hurt by the
use of that right.

Senator LEany. Do you see any need to change that standard?

Judge THoMas. 1 at this moment certainly have not thought
about changing that standard and have no agenda to change that
standard. I think the Court is—my view, as I have attempted to ex-
press here, is that we should protect our first amendment freedoms
as much as possible.

Senator LEany. When you were at the EEQC, you spoke often
about preparing our young people for the hlgh-t,echnology jobs of
the future. You mentioned especially minorities. T totally agree
with you, and I would hope that more and more Government offi-
cials would continue to say the same thing and that more and
more people in the private sector would say it, because I don’t be-
lieve we are doing anywhere near enough.

I also know that as new technologies come along, we need to look
at some of the civil liberties questions they bring up. One scholar
even suggested a 27th amendment to explicitly extend civil liber-
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ties, including freedom of speech, privacy, and protection against
unreasonable search and seizure, and apply it to these new technol-
ogies. I am not endorsing that proposal, but it raises the questions
that come up all the time about how we interpret the Constitution
in light of technologies that were totally inconceivable at the time
the Constitution was written, and some that were inconceivable
even 50 years ago.

Do you have any comment on the adequacy of constitutional pro-
tection for computer and new telecommunications technologies?

Judge THoMAS. Senator, I think perhaps some of the same ques-
tions were raised with respect to search and seizure and certainly
addressed by the Court when telephonic communication became an
important part of our way of life, and I am certain many of the
cases or many issues will arise as to tapping in the computer data
bases, as well as issues involving such things as caller ID.

I have not explored all of those issues. I certainly have seen our
laws, particularly our constitutional laws, moving and developing,
as those technologies move and develop. It certainly has done that
in the past, and I would have no reason to believe it won’t have
that capacity in the future.

Senator LEauy. We have talked to you about specific issues here,
on civil rights, on relations between the Federal Government and
States, Roe v. Wade, and a number of others. On some of those spe-
cific issues, you have said that you did not want to discuss them or
you had certain parameters beyond which you would not discuss
them, because they might come up again.

Let me ask you, then, in the abstract, about your basic sense of
stare decisis. Say a case comes before you, you have to make a
judgment in deciding whether you should overrule a decision. You
feel that the case law that might otherwise control was wrongly de-
cided. The new case you have now is perhaps on all fours, and you
have to decide whether to overrule the earlier decision.

Tell me the kind of weight that you would give to these various
points. How much weight would you give to the Supreme Court’s
acceptance of the basic principles of the case—subsequent accept-
ance—after the Court had decided the earlier case, which you
happen to think was wrongly decided?

Judge THoMAS. Senator, it is hard to say exactly and precisely
how much weight you would, in judging a case, I give to a particu-
lar component. I think, though, that when you have a precedent
that has been relied on in the development of subsequent Supreme
Court law, it is not one that was simply there and has never been
relied on by the Court, but T think that you would give significant
weight to repeated use of that precedent and repeated reliance on
that precedent. I think that is very important.

Senator Leany. Do you give weight also to changed circum-
stances? Suppose we have changed substantially, as a country even,
since the earlier case was decided. Is that something that can at
least be considered or should be considered?

Judge TrHoMmas. I think what the Court does, and it depends on a
particular case, Senator, is if a precedent or a rule becomes un-
workable, the circumstances change to a point that it is no longer a
useful precedent and it is one that is not applicable—I can’t think
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of one off the top of my head right now, but I think the Court could
revisit a precedent when it becomes unworkable.

Senator LEAHY. What about the importance of stability, and ad-
verse consequences that might result from overturning a case that
people had relied on up to that point?

Judge THoMAs. I think what is critical there, Senator, is this,
that one of the reasons in our case-by-case system of adjudication
for having stare decisis is to provide for that continuity, and I
think that continuity is a basis for the stability of our system. It is
certainly a basis around which institutions can develop, it is a basis
around which people can develop some sense of predictability in
our system, it 1s a basis upon which I think people can react in a
positive way to our system. I think that the continuity and the sta-
bility is important.

Again, let me just add and underscore the factors that you are
isolating here, by saying that I think the burden is on those who
would change a precedent to show more than simply that they dis-
agree with the underlying opinion. I think there is that additional
burden, which would include an analysis or would certainly include
the factors that you set out here.

Senator LEAHY. Absent changed circumstances, does the lapse of
a significant amount of time weigh heavily in such thinking, or
should it?

Judge THoMas. I think that to this extent and perhaps in this
way, | think that in two ways, at least, that the passing of time
will certainly have some relationship to the manner, maybe not di-
rectly, but the way that the Supreme Court has used that prece-
dent, whether it has cited that precedent over a long period, wheth-
er it has built a body of case law around that precedent.

The other point is that, over time, an important precedent could
be a basis upon which or around which institutions develop and
grow, expectations develop and grow, and I think that those would
certainly be taken into consideration, so in that sense I think time
is important. But I add this, though, that there have been prece-
dents in our time, for example, Plessy, which was overruled, which
had been around for quite some time, and certainly I don’t think
there is any argument that that should not have been revisited,
notwithstanding the significant time that it had been around, but I
only use that as a caveat.

Senator LEAHY. But in Plessy v. Ferguson, there were, of course,
at least to some extent in our society, changed circumstances, or
were there?

Judge THomas. Well, society had changed somewhat, not totally.
I think that sometimes we think that it changed more than it actu-
allgehad and we hope that——

nator LEanY. Some might ask if it has changed all that much
since then.

Judge Tromas. Well, some do ask rhetorically.

Senator LEany. How do you feel?

Judge THOMAS. Senator, the fact that I am sitting here engaged
in a discussion with you at a confirmation hearing for the Supreme
Court of the United States indicates that there is some change, but
throughout there has been much discussion about my speeches and
interviews, but you would find a common theme running through-
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out them, and that is this, that there may have been changes, but
there is still so much yet to change.

There are so many individuals who are left out of our society
who deserve and should have a central role or full participation in
our society and all that it has to offer, and that is something that I
believe in, it is heartfelt, it is something that I have reiterated over
the years, and, notwithstanding the changes, there needs to be
more.

Senator LEany. Let’s go through all the different things we have
talked about: Changed circumstances and what you said about
that; the length of time the case has been on the books, weight to
be given to what a change or overruling a case might do to practice
that may or may not have become accepted practice.

What if, after you have gone through all of that analysis, in your
heart you look at that decision and you say “I don’t like it. I read
that decision, I disagree with it.” Preceding from all the questions
of changed circumstances, the affect of time on society, acceptance,
et cetera, you Judge Thomas sit there—if you have been confirmed
as a Supreme Court Justice, you sit there as Justice Thomas—and
you say “I don’t like that case, I disagree with that case in my
heart, morally, politically, emotionally, legally, whatever the
reason is, [ disagree with it.” What weight does that carry, as com-
pared to all the other things we have talked about?

dudge THOMAS. Senator, there is Justice Marshall’s dissent in
Payne v. Tennessee, I think is a very important admonition, and
that is that you cannot simply, because you have the votes, begin
to change rules, to change precedent. That is not a basis for doing
it. I think it is a very stern and necessary admonition to everyone,
all of us who are judges.

On a personal level, as a judge, I at the end of the day, if I made
a decision in a case that way, that willfully, I could not say to
myself in the mirror that I have acted consistent with my cath and
the way that I see my obligations as a judge. I do not think that it
is appropriate to just simply say, as a judge, this is the way 1 feel
and that overrides everything else. I don't see where we have order
to our system, and I certainly don’t see where that is consistent
with the discharge of my obligations under my oath as a judge.

Senator Leany. Thank you.

Mr. Chairman, I thank you. I have many, many more questions,
that I do not anticipate going through.

Judge I commend you for being here and I hope you won't think
it inappropriate if I also commend your wife and the rest of your
family who have been here. I mentioned to your son last week that
I admire his aplomb and his ability to stay there, and you would be
pleased in his response of why he was willing to do that for you.
Thank you, Judge.

Mr. Chairman, thank you very much.

The CraIRMAN. Thank you.

We will break for 10 minutes.

{Recess.]

The CHAIRMAN. The Chair recognizes the Senator from Alabama,
Senator Heflin.

Senator HEFLIN. Thank you, Mr. Chairman.

Judge Thomas, your explanation of the——
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_ The CHarRMAN. Excuse me, Senator. I am sorry. I apologize for
interrupting. I was told by staff that Senator Brown, in fact, had
no questions. I misunderstood. I guess you wish to make a state-
ment. Is that correct, Senator Brown?

Senator BROwN. Thank you, Mr. Chairman. I think I can com-
plete this within——

The Cuamman. Take your time. I am sorry. I just was told you
had no questions or nothing to say. Senator Brown. I apologize to
my friend from Alabama.

Senator BRown. I thank the chairman. I simply wanted to make
an observation that I think is important to appear in the record.

There i3 a lot riding on this consideration, and I don’t think any
of our members have made statements that they intentionally
meant to be misleading. But as I review the record, one thing, at
least in my mind, is quite clear. Judge Thomas’ remarks with
regard to how he would use natural law in my view are very clear
and very consistent. He stated before this committee that he would
not use natural law in the interpretation of the Constitution if he
sat as a Justice of the Supreme Court.

In viewing the consistency of that, I have looked back at the 1'%2
years of his tenure on the circuit court of appeals, and also at a
very similar question that was asked of him when he came before
this committee for confirmation to the circuit.

The transcript of what he said at that time is virtually identical
to what he said before us. And the suggestion by some that there is
some sort of a change in his commitment to not use natural law to
interpret the Constitution I think simply is not borne out by the
facts. I wanted that observation as part of the record.

I will yield back, Mr. Chairman.

The CHAIRMAN. Thank you.

The Senator from Alabama.

Senator HEFLIN. Thank you, Mr. Chairman.

Judge Thomas, your explanation of the apparent inconsistency in
your evaluation of Justice Oliver Wendell Holmes, from a speech
in 1988 to the explanation that you give today, troubles me. Let me
read this again, the speech at the Pacific Research Institute civil
rights task force, which 1 will read shortly. But as I understand
your explanation, it is that when you made this speech you were
not as familiar with the work and the opinions and the writings of
Oliver Wendell Holmes as you are today; and that when you made
this speech, you didn't realize as much as you do today about
Holmes; and that since making this speech, you have read books on
Holmes and you have changed your opinion.

Now, is that a correct statement of your explanation?

Judge Tuomas. No, I don't think so, Senator, and it is probably
because 1 didn’t make myself clear. What I was attempting to say
was that 1 did make the statement, and the concerns that I did
have were expressed there. But I said that I did not stop there in
my development; that he was someone that I continued to look at,
and after going on the bench I decided to go back and to read more
about him and to look at him as a person. There was a recent biog-
raphy of him, “The Honorable Justice,” which I read. And it didn't
necessarily mean that I didn’t—that what I said there is what I be-
lieved at that time, but rather that I didn’t stop with just that
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point of view. I wanted to know more about him and that clearly
he is a great Justice, but that doesn’t mean that we can’t disagree
with him.

Senator HerLIN. Well, basically you are saying, as I understand
you, that you read a biography, you studied Kils writings, his opin-
ions, his life, and you came to a conclusion he was a great Justice.

Judge THoMas. With the—no. I came to the conclusion that I had
differences of opinion with him, but, you know, I think it is one
thing to read about a judge or a Justice, I think, when you are on
the outside. It is another thing to read about him when you are sit-
ting on the bench also. And I think know more about him now, but
I still have that disagreement, as I said, with him that I expressed
in that speech.

Senator HErLIN. Well, in that speech, you basically are express-
ing a disagreement with Justice Holmes about natural law. Are
you not?

Judge THOMAS. Well, no. The disagreement, I think the overall
disagreement was one in which I felt that he did not look back to
the Declaration that is the backdrop of our regime, not to use it to
interpret the Constitution, but rather to not think that there is
anything back there at all. As I indicated, our Founding Fathers
believed in natural law, and not to recognize that——

Senator HErFLIN. I don’t see anything in here about Founding Fa-
thers and looking back—let me read to you the statement that has
caused this criticism.

The homage to natural right inscribed on the Justice Department building should
be treated with more reverence than the many busts or paintings of Justice Oliver
Wendell Holmes in the Department of Justice. You will recall Holmes as one who
scoffed at natural law, that “brooding omnipresence in the sky.” If anything unites
the jurisprudence of the left and the right today, it is the mhilism of Holmes. As
Walter Burns gut it in his essay on Holmes, most r(’e’cently reprinted in William F.
Buckley and Charles Kessler's “Keeping the Tablets,” “N¢ man who ever sat on the
Supreme Court was less inclined and so poorly equiﬁggd to be a statesman or to

teach what a people needs in order to govern itself we!
As congstitutional scholar Robert Falkner put it, “What Marshall—

Meaning John Marshall—

had raised, Holmes sought to destroy.” And what Holmes sought to destroy was the
notion that justice, natural ti%hts, and natural law were objective, and that they
existed at all apart from willfulness, whether of individuals or officials.

Now, that is the quote.

Now, from reading this, it would appear that in your scholarship
prior to this speech that you had read Walter Burns’ essay on
Holmes and you agreed what constitutional scholar Robert Falkner
said about him. But for you to attack with words like this in a
speech a Justice of the Supreme Court, as well as one who is gener-
ally regarded as one of the giants of the Supreme Court, raises
some question in my mind.

First, what was your scholarship in determining at that time
before making those statements about Holmes? How much had you
read about him at that time?

Judge THomas. I think I had read what I cited there, and, Sena-
tor, as I noted earlier, one of the points that I had feit that, you
know, his statement in Buck v. Bell was troublesome to me. My
point was not so much that he did not use natural law or anything;
it was a matter of my attempting to understand natural law at
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that time as a backdrop to our Constitution, not as a method of ad-
judication.

What I was saying recently to Senator Kennedy here with re-
spect to Holmes is that, as a judge, I decided that-—I knew I had
read Mr. Kessler and some of the others. As a judge, I decided that,
look, I want to go back, and I want to learn more about Oliver
Wendell Holmes. 1 want to know more about Warren Burger. I
want to know more about all of our judges and Justices. And as a
judge, as I indicated, in my readings my point was that even
though I may have had in that context, in pulling together my own
political theory and trying to develop my own way of looking at our
country, my own philosophy, I wanted to look at him from the pos-
ture of a judge. And that was a comment that I was trying to make
to Senator Kennedy earlier this morning.

I think that it is totally different, at least it has been for me. I
have heard comments here that it doesn’t make any difference.
You don’t change when you become a judge. And, of course, you
have been a judge. But for me, becoming a judge, as opposed to
being in the executive branch, was a dramatic change. And it is
one that certainly required me to take a step back and to look at
the responsibilities of the job and to look at the difficulty of decid-
ing cases. It also gave me a different appreciation of the role of a
judge, one that I could not have had when I was on the outside
talking about how we govern our country as opposed to how we ad-
judicate our cases.

And I think that any of us who became judges or who have
become judges look to someone like an Oliver Wendell Holmes,
whether we would agree with him from a political theory stand-
point or not. My job, my effort has been as a judge to learn from
everyone. That is what I was attempting to do, and that is why 1
indicated to Senator Kennedy—I was trying to suggest a sense of
humdiéity that one learns when one sees the daunting task of being
a judge.

Senator HErFLIN. Well, now, reading this from your speech, it ap-
pears to me—well, it is certainly subject to an interpretation, but it
is a very strong interpretation that you are criticizing Holmes he-
cause Holmes takes the position that natural law should not be
used in constitutional adjudication.

Judge THOMAS. That was not my intention there, Senator. My in-
tention was solely to indicate that I didn’t believe that he had an
understanding of what it meant to our regime, as a teacher or as a
political theorist. I think it would have been easy enough to say
that he should have used it in constitutional adjudication. I have
not said that.

My effort was solely to look in that speech and the speeches that
I have given, to solely look at how our Constitution and how our
form of government relates to the Declaration and our Founding
Fathers, et cetera. I think I have tried to say that throughout these
hearings.

1 in no sense considered myself a jurist or considered myself
someone who felt that the role of natural law was to be a part of
constitutional adjudication. I did not feel that. And I have indicat-
ed-—attempted to indicate that.
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Senator HerFLIN. Well, I read this part of that toward the end of
your speech. These are your words: “And what Holmes sought to
destroy was the notion that justice, natural rights, and natural law
were objective, and that they existed at all apart from the willful-
ness, whether of individuals or officials.”

Earlier in the speech, you say, “You will recall Holmes as one
“lr(ho”scoffed at natural law, that brooding omnipresence in the
sky.

Now, this language isn’t talking about Holmes the political theo-
rigt, but it is speaking about Holmes the jurist.

Now, explain—this leaves me that you at this particular time are
criticizing Holmes because he said and believed that natural law is
not to be used as a means of constitutional adjudication.

Judge TrHomas. Well, I think my criticism perhaps was a bit
broader than that, Senator. Certainly—I know I am repeating
myself. I did not then nor do I now see a role for natural law in
constitutional adjudication except to the extent that I have noted,
and that is as the Founding Fathers saw it.

What 1 was attempting, the point that I was attempting to make
in my speeches, in this speech, was that you couldn’t just simply
ignore it and say it doesn’t exist at all, it didn't exist, it had no role
in our regime, it had no role with the Foundlng Fathers.

The Founding Fathers did believe in that. It did have a role in
our Declaration, and it did in some significant ways influence the
kind of government that was established in our country. But at no
point—at no point~—did I suggest that it had a role in constitution-
al adjudication.

Senator HerLIN. All right, sir. Now, let me ask you about the
Sears & Roebuck case. This was a case that EEQC was the plaintiff
and brought against Sears & Roebuck, largely based on a reliance
upon—almost entirely I would say, a reliance upon statistics to
prove disparate impact. And I think that you were not the head
when this suit was filed.

Judge THoMas. That is right.

Senator HEFLIN. But as the suit went along, you personally au-
thorized the increase of money for statistical studies in that case.
On March 30, 1983, you authorized an increase of $135,000. In May
1983, you again authorized the increase of another $534,000. On
August 10, 1984, you authorized another payment of $315,896. Now,
close to $1 million was authorized to you, as I understand it, for
statistical studies as the case went along.

Then in the case, as the case was proceeding and had not come
to any judgment, you made the speech in which you criticized, rely-
ing on statistics, and basically said that the agency had relied too
heavily on statistics and investigations initiated by the Commission
itself and in its review of complaints filed by individuals. And in
that statement, you said, “For example, he said a case filed by the
Commission in 1979 against Sears & Roebuck Company, still pend-
ing in the Federal court, relies almost exclusively on statistics to
show discrimination against women.’

I am not arguing statistics or whether it is proper or not but
with the investment that had been made in that case, isn't it un-
usual for a head of an agency to, in effect, cut the feet out from
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under the agency’s lawyers by making such a statement pending
the litigation?

Judge THoMAS. Senator, I believe that that statement occurred
once in an interview in 1984, The circumstances of the interview 1
will not get into. It was not in a speech, and it wasn’t in prepared
remarks. Not that that excuses it.

There had been an ongoing debate about the use of statistics, not
statistics alone but the use of statistics. And I felt that in specific
cases in the agency that we had used broad statistical comparisons
or broad statistical disparities. I think we discussed it a little earli-
er in my testimony before this committee. We used those broad dis-
parities as a basis for deciding whether or not discrimination oc-
curred, and it didn’t necessarily always show that. I have expressed
that concern, and we made changes in the way that we operated at
EEOC to address that concern and to solve that problem.

With respect to this case, I indicated immediately after I made
that statement—it was an inadvertent statement and it was an un-
fortunate statement, and I said precisely that. And I think I said
that in my last confirmation hearing or in the interview that I
had-—1I can’t remember—that it was an unfortunate statement. I do
not believe that it either undermined the case or impeded the pros-
ecution of the case. It was, again, an unfortunate statement, nor
did it in any way undermine my commitment to pushing that case
and financing that case.

We pushed to the point of having to choose between furloughing
employees and financing that case. Although it didn’t come to that,
we had chosen or decided—I decided that we would furlough em-
ployees rather than underfinance that particular case.

Senator HeFLIN. Now, the age discrimination problem and the
fact that Congress had to come in twice to pass laws to give people
who had lapsed claims the right to pursue them causes some con-
cern that has been gone into, basically because there was a charge
against you, and it was made at your court of appeals hearing, too,
at that time. First there were some 78 cases that had lapsed; later,
continuing to grow, one figure was 900 and then 1,608 and then fi-
nally somebody came up with the idea of 13,000 of the cases. Your
explanation, as I recall, was that you didn’t know how the 13,000
came along and that you, as head of the agency, after Congress
gave them the right to continue to sue, passed laws in effect elimi-
nating the hurdle of the statute of limitations. You all sent out let-
ters to those—over 2,000 letters went out pertaining to it.

In your explanation in the court of appeals—I don’t believe I
have heard it here—you raised the issue that there were two stat-
utes of limitations and that there was confusion as to which one
would apply; that there was a 2-year statute and there was a 3-year
statute. And then came along the case of TWA v. Thurston that, in
effect, strictly construed the 3-year statute. The 3-year statute was
based on willfulness.

Now, there was some misunderstanding and confusion, not only
in your office but in the district offices, the State and the local of-
fices, pertaining to this. The statutes of limitations are always in
the minds of a practicing lawyer. He gets a lawsuit, and he investi-
gates, and he has got real fears that if the statute of limitations
ran against him. His client couldn’t pursue in court because of the
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statute of limitations, and he would be subject to malpractice suits
as well as losing for his client outright. And it is a thing that prac-
ticing lawyers sometimes wake up in the middle of the night in
horror and dream of something like that. All practicing attorneys
develop a methodology in order to prevent the statute of limita-
tions from running on any case that is in their office. You try to
develop it where you will be sure that it doesn’t happen.

Now, in this case, let me ask you, was the issue of the statute of
limitation an issue that was involved in the interpretation of this
as to why these claims lapsed?

Judge THoMas. It was early on. When I arrived at the EEOC,
Senator, it was commonly felt that the agency had basically con-
flated the two statutes and considered the statute that really limit-
ed it to be the 3-year statute.

After TWA v, Thurston, there was certainly concern that you
could no longer do this. The agency had interpreted willfulness to
mean basically that if a company knew that it was covered by the
Age Act, then any violation during that period was a willful viola-
tion. That is a generalization. That was basically the agency’s view.
So the agency simply responded to the 3-year statute. After TWA v.
Thurston, the agency had to take a look at and be concerned about
the 2-year statute.

Your view of the response to statutes of limitation is my view. I
think I noted earlier in the hearings that I have made that mid-
night run to the office of the attorney general, to the attorney gen-
eral’s office. I wasn’t in private practice, but you wake up in a cold
sweat and you throw something over your pajamas and you run
down to the office to make sure that you haven’'t missed the date
for filing a notice of appeal or responding to interrogatories or
what have you.

I felt that everyone responded when you heard “statute of limita-
tions.” You responded with fear or apprehension, et cetera.

That was niot the case, however. The response wasn’t always that
way. It depended on the individuals in the particular offices, and
that is not a criticism of all the individuals. But some individuals
responded the way you and I responded. Some individuals did not
respond. Indeed, some individuals said that the statutes were

i because it was a management decision, which horrified me
that anyone could feel that way.

But we did eventually put in—some managers had their manual
tickler system to show when the statute was running. What we had
to do in headquariers was to help to develop an automated tickler
system in the computer so that there was absolutely no reason why
anyone could say that he or she didn't know that the statute of
limitations was approaching.

But I would not pass off the change in the TWA v. Thursion
ruling in the way that we viewed the statute of limitations as a
reason for missing those statutes. It was a complicating factor. It
was one of the many factors. But I don’t think that there is any
excuse for missing a statute of limitations. Indeed, when this whole
matter came up, I offered none.

Senator HerFLIN. Well, in order to clarify a distinction between
two statutes of limitation, isn’t it from an administrative view-
point, since this involved primarily an issue of whether or not you
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or somebody can proceed to sue, whether you sue on behalf of
them, whether the EEOQC sues on behalf of, or whether they allow
them to sue? )

Now, it seems to me that any uncertainty would have called for
a managerial approach to try to at least take the thinking don’t
take a chance on the third-year statute, you had better work on the
2-year statute if there is any question at all about it. Was there
any activity on the part of you or your lawyers in the EEOC to so
%:c]li%sg?all people that were handling such claims on behalf of the

Judge Tromas. That was certainly my response, Senator. I didn’t
think that it made sense to rely on the 3-year statute of limita-
tions. That may have been a secondary approach, but it certainly
should not have been our primary approach.

We did, as I have indicated, I think in discussions with Senator
Metzenbaum, that when I arrived at the agency, the agency didn’t
attempt to investigate most of the age charges. I don’t know what
the percentage is, but it was a small fraction of the charges that
were actually investigated. Unlike title VII, the Age Discrimina-
tion in Employment Act does not require that there be an investi-
gation. There were normally some attempts made at conciliating or
reaching the employer, and the case was closed out by the agency
in about 60 days, and the charging party was told to find a lawyer
and pursue your case in court.

When I arrived at the agency, what we attempted to do as Com-
missioners was to recognize that we should put the age cases from
an administrative standpoint on parity with our other cases; that
is, we had an obligation to investigate them. Actually investigating
them, however, took more time.

We realized that, and we attempted to inform our managers and
to instruct them, cajole them, put it in their performance agree-
ments, to get them to realize that the inventory had to be managed
with this consideration in mind that there is a 2-year statute of
limitations that must be taken into consideration, not just the first-
in, first-out approach that had been used in the past.

That worked in many instances. In a number of instances, how-
ever, it did not work. We followed that up, again through perform-
ance agreements with management directives, as well as with re-
quirements that they take into account age cases that are ap-
proaching the statute of limitations, that they move those to the
head of the line. We did all those things.

The problem, however, was that in some offices there simply
wasn't a response, an appropriate response. Hence, we missed the
statute of limitations in a number of cases.

Senator HEFLIN. I believe my time isg up.

The CHaiRmMaN. Thank you.

Senator Simon.

Senator SiMoN. Thank you, Mr. Chairman.

Judge let me just add, your family deserves some kind of a spe-
cial medal for patience, gitting through all of this, and we appreci-
ate their doing that.

If I may get back to a question that you declined to answer, for
reasons I understand, and that is the Rust v. Sullivan decision. But
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what is involved there is something very basic, and that is whether
the Federal Government can restrict speech if we fund something.

Let me take some hypothetical cases that you will not be faced
with. The Federal Government funds libraries through the Library
Services and Construction Act; just a small amount, but we provide
some funding.

Would it be constitutional for the Federal Government to decide
there are certain books—let’s just say back when we viewed com-
munism as an immediate threat, if the Federal Government decid-
ed you can’t have any books by Karl Marx in the library because
we provide funding. Would that be constitutional?

Judge THoMAS. Senator, 1 think that we could take an example
like that, and I could offer an opinion on it and say that that would
not be—that was a problem, a violation of the first amendment.
But I think that the difficuilty would be in offering an opinion on
those kinds of examples would lead me back to Rust v. Sullivan.
But iet me make this point: I would be concerned by any effort—
and I think that we all should be concerned that when the Govern-
ment can, especially with the Government being involved in more
and more parts of our lives every day, we should be concerned that
if the Government funds or attaches sirings that limits fundamen-
tal rights merely because of the receipt of those funds. 1 would be
concerned about if, and I think as I noted earlier, I certainly would
be concerned in this case that there would be some condition on
the exercise of first amendment rights.

Senator SiMoN. And I am not suggesting that—obviously you
have not had a chance to look at anything in depth here. But to get
a feel for where you stand, a little more of a feel than the generali-
ty that you just gave us, your off-the-top-of-your-head instinct,
would the Government have the right to restrict what books they
can have in a library?

Judge THOMAs. Without committing myself, Senator, could I———

Senator SiMoN. Without committing yourself—

Judge THoMAs. I might——

Senator Simon. I don’t want you to commit yourself to doing cer-
tain things: I don’t want you to be on the bench and think, well, I
told the Senate committee this or that. But I am interested in
knowing what your feeling is on the first amendment.

Judge THomas. Well, I would hope that the Government can't do
that. I would have grave concerns if the Government can, through
simply providing funding, undermine fundamental rights. It would
be my hope that that could not happen.

Senator Simon. All right. I have some other examples, but let me
get to a more specific example that you were involved in at the
EEOQOC. There was a man named Frank Quinn who was in charge of
the San Francisco district. He was the district director. In 9
months he was going to retire. He had high ratings. He was asked
by Newsweek magazine to comment, and he gave a comment that
was not complimentary to the Washington office of the EEOC. And
then he was transferred to the Birmingham office—meaning no
disrespect to Birmingham here now. I may get in trouble with my
colleague. He was transferred to the Birmingham office where they
had had a vacancy for a full year.



479

He went into court, and a judge appointed by President Nixon,
Judge Schnackey, in upholding Frank Quinn’s right not to be
transferred, said,

We have, I think, an overly outraged reaction to the initial publication demon-
strating at the very least deep anger at the temerity of anyone in Mr. Quinn’s posi-
tion to make the statement that he did. On the evidence before me, I can find abso-
lutely no rational basis for the agency's conduct. All of the evidence tends to sup-
port Mr. Quinn’s view that this was a deliberate, arbitrary, and capricious desire to
punish him. I haven’t the slightest doubt Quinn was transferred as punishment for
the exercise of his First Amendment right.

Now, you may want to comment on the case. But the more fun-
damental question is: How do you view first amendment rights for
Government employees?

Judge TrHOoMAS. Senator, I fundamentally disagree with that
statement. And I did then and I do now. When I arrived at EEQC, 1
established a policy and made it clear to all district directors, who
are members of the Senior Executive Service, that they would be
rotated. I had rotated some into headguarters from the field of-
fices—in fact, one from Birmingham—and intended to rotate the
others across the field.

The indication that this was in response to an article, I do not
believe I have seen the statement in the article, and certainly it
had no bearing whatsoever on my decision to move Mr. Quinn. 1
have stated that and would continue to state that. And if I did, I
think it is inappropriate.

My own view is that individuals—I would hope that individuals
who worked for me wouldn’t feel the need to criticize me publicly,
but I think they have the right to do so.

Senator SiMON. And they have the right to do that without being
transferred or anything like that?

Judge TuoMmas. 1 think so. But this case was not that point.
Others have criticized me, and there certainly were no efforts
against them. I think that this was confused in this case with a
policy that I thought was important to the development of EEOC
as an agency. When I arrived at the agency, the agency was stag-
nant. The agency needed some stimulation, and I believe that the
agency needed to have the managers moved around, sort of stir up
the waters somewhat. And I made that clear, and we did rotate
managers and continue to rotate managers.

Senator S1MON. You can understand the judge's assumption, be-
cause it happened only a few days after the Newsweek article ap-
peared, that he was transferred because of that.

Judge THomas. That has been quite some time, but I think that
that had been in the works prior to the Newsweek article. I had
made a number of decisions early on in my tenure and simply
began to implement them. That had, from my standpoint, no rela-
tionship whatsoever. And I don’t think—I don’t remember that
what he said was particularly offensive anyway.

Senator SiMoN. You gave a talk to the Kansas City Bar Associa-
tion in which you refer to the Newsweek article. You were unhap-
Ey with the Newsweek article, obviously. Do you happen to remem-

er——
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Judge THomas. But not the Quinn—I don’t think I referred to
Mr. Quinn. I thought that the article was off base, but I didn’t
refer to him, I don’t think,

Senator SimoN. I don’t have that here. I don’t know. But in
terms of basic freedom of si)eech, if an employee of any Federal
agency speaks—and obviously some things are confidential, some
things are classified. There are some limitations. But just because
something would be embarrassing to an agency is not cause for re-
stricting freedom of speech for a Government employee?

Judge THomas. It certainly wasn’t from my standpoint, and I
would l:]e concerned if as an employee my speech was in some way
impeded.

nator SIMON. In an area where you have expressed your opin-
ion here to the committee, on the death penalty—where I happen
to be in the minority on this committee—two realities are a part of
the imposition of the death penalty in our country. One is it is a
penalty we reserve for people of limited means. If you have enough
money, you hire the best attorneys; you never get the death penai-
ty. The second reality is that it is much more likely to be applied to
minorities. If you are black, Hispanic or Asian, you are more likely
to get the death penalty.

We have executed in this country literally hundreds of blacks for
killing whites. So far as I have been able to determine, my staff
has been able to determine, only two whites have ever in the histo-
ry of the country been executed for killing blacks.

If you were on the Court and the circumstances were such that
you felt that economic circumstances dictated a lack of qualified
counsel for someone who received the death penalty, or you were
persuaded that the fact that a person was a minority was a factor
in receiving the death penalty, what would your attitude be?

Judge THoMAS. Senator, it would be similar to the attitude I
have now and that I expressed here. I don’t know of any judge who
could look cut the back window of our courthouse and see busload
after busload of young black males and not be worried and not be
concerned and not be troubled. I think it is only exacerbated by the
fact that it is the death penalty.

As I have noted earlier in these hearings, one of the reasons that
it is so troubling is that it is a very fine line between my sitting
here and being on that bus. And 1 think that any judge who has
that obligation and that responsibility of adjudicating those cases
and has that respongibility of reviewing those cases should be con-
cerned if the death penalty is imposed based on socioceconomic
status and certainly imposed on the basis or at least to a large
extent disproportionately on the basis of race. It is certainly some-
thing that I am concerned about at this point and would continue
to be concerned about as a judge.

Senator SiMoN. And it would be something that you would have
to wlei?gh as a member of the Supreme Court. Am I reading you cor-
rectly?

Judge TrHomas. It is something that I certainly go there with in
my mind and in my calculus when I think about these issues.

Senator Simon. But it is not just that you go there with that in
your mind. If you were convinced someone received the death pen-
alty because he or she did not have adequate counsel, for example,
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because of economic circumstances, would that be a factor that you
would weigh, among others?

Judge THomas. [ think it would be important for me to take that
into account, Senator.

Senator SiMoN. OK. Let me shift to a couple of loose strings. The
Jay Parker/South Africa issue we have talked about. We have re-
ceived one additional phone call from someone who verified that
there was a staff meeting. We talked about it; you did not recall.
Do you recall this any further upon reflection, or has anyone re-
minded you or anything at all?

Judge THOMAS. Senator, I have attempted to reflect on it. My
recollection is as I have told you. I have attempted to try to under-
stand where the confusion could come from. And I knew that Jay
Parker, for example, represented one of the homelands. That could
be a source of confusion as to whether or not he represented South
Africa. I also knew that a colleague and friend of mine who worked
with me here in the Senate and went on to other endeavors, as
well as worked with me during the Reagan administration, repre-
sented South Africa. That was a matter of public knowledge.

I don't think—1I do not remember or recall Jay Parker’s involve-
ment being a matter of public knowledge prior to my nomination. I
certainly was not aware of it until the last few months.

The only confusion that I could think of, based on my own recol-
lection, would be that he has had significant dealings in South
Africa, and someone may have felt—or I may have imprecisely
stated that, and they may have felt that he was representing South
Africa. But I simply didn’t know. I don’t recall knowing, and I
don’t recall such a meeting.

Senator SimoN. Do you now or have you ever had any financial
dealings with Jay Parker?

Judge THomMAs. No. We had no financial dealings. He is a friend
of mine.

Senator SiMoON. And, again, on recollection, you were not aware
prior to your nomination and the publicity that came with it of any
involvement on his part with the Government of South Africa
other than the homelands?

Judge THOMAS. No, I was not. My recollection was that, again, a
mutual friend of ours, a Bill Keyes, was representing—and that
was public knowledge. He represented South Africa.

I was not aware of Mr. Parker’s involvement, and I do not recall
the meeting that you indicated. Again, there may have been confu-
s}i]on, as I have indicated, but I did not—I was in no way aware of
that.

Senator SiMonN. Thank you very much, Judge.

I have no further questions, Mr. Chairman.

The CHalRMAN. Thank you very much.

Senator Kohl.

Senator KoHL. Thank you very much, Mr. Chairman.

I would like to commend you on your patience and cpen-minded-
ness during this hearing, particularly under circumstances which
were at times trying.

Judge Thomas, I would like to give you one more opportunity to
talk about what many of us are concerned about, and that is the



482

possibility that you have a philosophy that tends to change with
your audience.

1 would like to quote for you a part of a column that appeared
this morning in the New York Times and then ask you if you
wouldn’t think about it for a moment and then comment on it,
hopefully to enlighten us.

The most striking aspect of Judge Thomas' testimony was his disavowal of just
about everything that he said in speeches made while he was Chairman of the
EEOQC. The strident right-wing message was appropriate to his role in a right-wing
administration, he suggested, but he donned a new skin of impartiality when he
became a judge. Indeed, Judge Thomas went further in his disavowal. He implied
that he had made some of his conservative comments partly to please conservative
audiences. That was his explanation for his praise for the extreme anti-abortion po-
sition of Lewis Lehrman. But if he tailored his philosophy to please his audiences in
the past, might he not be doing so at this time in the Senate Caucus Room?

Judge THomas. Senator, there is much that has been said, but 1
don’t think that I said that I tailored my message to please an au-
dience. In fact, the Heritage speech was precisely the opposite of
that, it was to make the audience uncomfortable. My explanation
with respect to the Lew Lehrman reference was simply to convince
the audience to re-look and revisit the issue of civil rights. The
bulk of that speech, the first part of that speech is a criticism of
conservatives as well as the Republican administration.

The second point I would like to make, Senator, is that I do think
it is important to have be a member of the judiciary, as opposed to
being a member of the executive branch. There is a significant dif-
ference, and 1 have not through my history at EEOC or on the
bench or any place else attempted merely to please individuals.
That has not been a suggestion of mine.

I was a member of the executive branch and I think I conducted
myself as a member of the executive branch. I am a judge now, and
I think I conduct myself as a judge.

Senator KosL. But you said that there was a difference—and you
said that consistently—between being a member of the executive
branch and being a member of the judiciary. And certainly there is
a difference, it is a simple fact. But you are being considered here
to become a member of the Supreme Court, because of whatever
your philosophy is—and we are attempting to get at that.

Now, are you saying that that philosophy has changed, as you
moved from the executive branch to the judicial branch, or are you
saying that you had a philosophy in the executive branch, but you
come now to judiciary with no philosophy?

Judge THOMAS. 1 said that, I think I have indicated I engaged in
ideological and political debates and discussions. I participated in
debates and policymaking, I participated in debates between the
two political branches. As a member of the judiciary, I do not think
that ideology is important and I do not engage in those political or
policymaking battles or discussions.

Senator KoHL. Just one more question and then we move on. I
don’t differentiate perhaps as much as you might between ideology
and philosophy. I think that what we are saying here is we are
asking ourselves and asking you whether the philosophy that you
expressed when you were in the executive branch is the same phi-
losophy that you have today.
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Judge Tromas. I am the same person, my outlook, I believe in
our country, 1 believe in trying to look at a problem and solve that
specific problem, to look at a statute or a case and be true to my
obligations with respect to that statute or that case.

1 do not believe, however, that there is a role in judging for the
expressions of the kinds of personal views or the policymaking or
the personal opinions that you have in the executive branch.

Senator KoHL. That is all right, but would you say that I can
assume that, in general, the kinds of philosophies that you had ex-
pressed, however we interpret those, when you were in the execu-
tive branch, are not that dissimilar from the kinds of philosophies
that you carry today?

Judge THOMAS. I am the same person. I think the role, again, the
judicial philosophy versus being a policymaker is different. I think
that there is an indication of the kind of person I am when I was
in the executive branch and my outlook on life.

The only point that I am making is that, to the extent that those
are political statements or policymaking statements, I don’t think
they are relevant in my role as a judge.

Senator KoHL. Thanﬁ you very much, Judge Thomas. I don’t sup-
pose 1 will be speaking to you again, at least not in this capacity. 1
found you to be an intelligent, bright, and humorous person.

With respect to the process itself, Mr. Chairman, I think that one
of the things that has come out of this confirmation hearing is that
we need to do as much as we can to ensure that the hearings in the
future leave us all, at least most of us, with a little more definite
feeling about what kind of a person, in terms of philosophy, we are
voting on.

Thank you very much, Mr. Chairman.

The CHAIRMAN. Thank you very much.

I have questions. It is my turn to come around. What I will do is
I will ask a few of them and then I will yield to the Senator from
Pennsylvania who has questions on his last round, and then I will
conclude.

Judge I would like to go right back to methodology, if I may,
without any preamble. I would like to talk to you about the Mi-
chael H. case, and famous footnote 6, if I may. I don’t want to bore
the listening public with the esoteric underpinnings of that debate,
but let me just simply ask you: Do you concur with the rationale
offered by Justice Scalia as to how one is to determine whether or
not an interest asserted by a person before the court, an interest
asserted that there is a fundamental right that that person has,
whether or not you must go back and look at the most specific
level of that interest as asserted, like he suggests, or as has histori-
cally or traditionally been viewed, a broader look back at the more
general interest asserted, as Justice Kennedy and Justice O’Connor
indicated, notwithstanding the fact they concurred in the opinion
with Justice Scalia in the Michael H. case? Would you speak with
me a little bit about that?

Judge THOMAS. Senator, again, that is a very recent case and I
am in the position of not wanting t¢ comment on that specifically,
but I am very skeptical—

The CHAIRMAN. I am not asking you to comment on the case. I
am asking you to comment on the footnote.
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Judge Taomas. I am skeptical, when one looks at tradition and
history, to narrow the focus to the most specific tradition. I think
that the effort should be to determine the appropriate tradition or
the tradition that is most relevant to our inquiry, and to not take a
cramped approach or narrow approach that could actually limit
fundamental rights.

I think that Justice Kennedy’s reference to Loving v. Virginia
was a very catching reference in his reference and one—

The CHAlRMAN. Excuse me, Justice Kennedy's reference to
Loving v. Virginia?

Judge THoMAS [continuing]. Was a very telling reference and one
that certainly caught my attention. But I think that I would be
skeptical of that kind of an approach, Senator, very skeptical
Of—sm— -

The CrairMaN. The Kennedy kind of approach?

Judge THoMAS. The Scalia approach.

The CrairMaN. I hope s0. Justice Kennedy's references to Loving
I think are—and there are other cases we could point to and not
just Loving-—as to whether or not we go back and look in history as
to determine whether or not there is a protected fundamental
right. In the case of Michael H., the issue there, ag you know as
well or better than I do, was whether or not a father who, in fact,
was the father by blood of the young person in question, whether
or not he had any rights to visitation, notwithstanding the fact
that the child was born at the time when the mother was married
to another man. Justice Kennedy asserts that-—Justice Scalia as-
serts that when you go back to determine whether or not there is a
personal right to privacy of a father to be able to visit his child,
that you go back and not look at whether or not fathers have those
rights, but whether illegitimate fathers have those rights, and he
concludes, as you well know, that nowhere in our English jurispru-
dential tradition are illegitimate fathers treated the way that “fa-
thers are treated.”

When you narrow the scope to look that way, you can come out
with the ability to suggest that there is no historical background or
tradition that protects illegitimate fathers, ergo, in Loving v. Vir-
ginia, as you know better than I, it was a case that ended miscege-
nation in this country, at least in Virginia and the country, and if
you apply the Scalia method, you would go back and say is the
right of marriage, one that we always look to, and Scalia says no,
no, you don’t look at marriage, you look at whether or not the mis-
cegenation laws were legitimate, they have always been viewed as
that in our unfortunate background, therefore. So, that is why it is
so important, as you well know, and, as I understand it, you are
not taken with the Scalia approach.

Judge THoMAS. Skeptical.

The CHAIRMAN. I hope you are more than skeptical, Judge.

Judge THOMAS. Well.— -

The CHAIRMAN. At any rate, let me move on, if I may, for a
moment now to the issue of separation of powers, if I may, and go
back to Morrison v. Olson, if 1 may. I won’t bother you with the
quotation. We have talked about it before, which is the quotation
about Morrison being the most imY(ortant case since the Brown v.
Board of Education. We have talked about this passage several



485

times, and you talked about it with Senator Leahy, and T want to
ask you why you thought the independent counsel case was the
most important since Brown.

Your answer, if I understood it when we spoke about it the last
time, was that you were addressing an audience for whom the topic
of separation of powers would seem, to quote you, “obscure” or a
topig that “doesn’t excite people in the audience.” Now, is that cor-
rect?

Judge THoMAS. And also it dealt with any case that dealt with
the structure of our Government. For example, INS v. Chadha
deals with the structure of our Government and the congressional
veto. T think those are important cases, because I think the Su-
preme Court has very few cases directly addressing the structure of
our Government.

The CHAIRMAN. I can understand the need, we all do in each of
our businesses, you when you were in the executive branch and us
in the legislative branch, trying to get the attention of an audience
that may not want to pay attention to an esoteric subject. It never
happens in these hearings, but it occasionally happens in other
places, so I understand the technique, and 1 don’t say that critical-
ly, I mean that sincerely.

I never did get around to asking you whether you actually do
consider Morrison v. Olson the most important case since Brown v.
Board of Education.

Judge THoMas. I think it is one of the most important cases. 1
think it is among the important cases. Of course, I say that because
I think the cases that deal with the structure of our Government
are important cases.

The CrairMAN. Well, I am sure you know why I was drawn to
this quote and comment, and it wasn’t so much because it had a
darn thing to do with Brown v. Board of Education and looking
whether you thought something else was as important or the most
important since then.

As you know, there is a group of people beyond yourself who con-
sider the independent counsel case very important and maybe even
the most important case since Brown, and I am thinking of the lib-
ertarians who are devotees of Mr. Epstein and others, those people
who have two major items on their agenda and they state them
very forthrightly. One is to use the takings clause of the fifth
amendment to limit the power of society to regulate. You and I
have talked about that. And the other is to limit the power of socie-
ty to regulate by revitalizing the doctrine of separation of powers.

Now, when you gave that speech at the Pacific Research Insti-
tute, did you realize the significance of the independent counsel
ca_a,ses?for the people with what I will characterize as with these
views’

Judge THoMmAs. This is the first I have heard of that. I have
heard of the takings argument, but I haven't heard of the separa-
tion of powers argument.

The CuAIRMAN. Well, the reason why again it was brought to my
attention, I am reading Solicitor General Fried’s book, as we men-
tioned in another context, and Solicitor General Fried and I have
had our little disagreements before this committee and he has



486

{gie)\;erlbeen accused, at least in the circles I travel in, of being a
iberal.

In the book he wrote about his years as Solicitor General in the
Reagan administration, he refers to a group of executive branch
employees, primarily in the Justice Department, whom he refers to
as “Reagan revolutionaries.” Professor Fried writes of the so-called
revolutionaries and what they thought about the Independent
Counsel case and why they thought it was such an outrage, such a
horrible decision, that is, upholding the Independent Counsel.

But they also thought something else, he said. They thought that
if they could get the Court to strike down the Independent Counsel
statute, they would have a basis for striking down all independent
agencies, because the rationale that allows the Independent Coun-
sel case to be struck down would allow the Securities and Ex-
change Commission, the Federal Trade Commission, the Federal
Communications Commission, the Federal Reserve Board—which is
one of their primary targets—to be struck down.

According to General Fried, this group wanted all of these agen-
cies placed under the thumb of the President, rather than continu-
ing to operate with a modicum of independence from the day-to-day
political influence, and I quote from his book, on page 154, “Order
and Law.”

He says, “To the revolutionaries of the Reagan administration,
the independence of the independent regulatory commissions, for
instance, the ICC, the FTC, the FCC, the SEC, and, most important-
ly, the Federal Reserve Board, was on a fence against the principle
of the unitary Executive and of the separation of powers.”

“So0,” he goes on to say, “that is why Morriscn was such a big
deal to so many people, and still is to so many people, bright, at-
tractive and energetic people who would like very much, nothing
wrong about it, but would like very much to change the regulatory
process in agencies of this country.”

If Justice Scalia’s opinion, the lone dissent that you found so0 re-
markable—and that is your word, remarkable—n the Morrison
case, had been the majority opinion, all of these agencies would be
unconstitutional, if Scalia’s dissent were the majority opinion, in-
cluding the Federal Reserve Board, an independent agency that
has served this country extraordinarily well in recent years, most
might suggest, because the rationale of Scalia’s opinion does not
stop at the Independent Counsel statute, it would outlaw all inde-
pendent agencies.

Now, Judge, do you believe that the separation of powers re-
quireg the abolition of independent agencies in the Federal Govern-
ment?

Judge THoMAs. Senator, I have not thought that. In fact, I was
on th::e1 other side of that debate, but let me just walk through it a
second.

The CHAIRMAN. Please.

Judge Tuomas. EEOC was one of the rare independent regula-
tory agencies in the executive branch.

The Cuamman. If I could stop you there, as you know, there was
a debate at the outset as to whether or not EEOC was, in fact,
truly an independent agency and designed to be one, unlike the
FCC and others which clearly unequivocally were meant to have
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independence in that the President could not dismiss without
cause,

Judge THomas. Well, that debate about EEOC was, for all practi-
cal purposes, conceded in the Reorganization Act of 1978. My argu-
ment, as the Chairman of EEQC, was that EEOC needed to be inde-
pendent, that it was enormously difficult, as one of my Commis-
sioners put it, we had the worst of both worlds. We were one of the
few independent agencies or commissions that had to have its regu-
lations cleared through the Office of Management and Budget and
engage in a process that the other executive branch agencies had
to engage in, and there were problems with that, so I advocated
just the opposite, that it be truly independent.

I was aware of the academic debate years ago, particularly after
the New Deal era, concerning administrative agencies. 1 did not
participate in that debate during my chairmanship of EEQOC, and I
really just thought it was nothing more than the debate that you
would place next to the gold standard debate.

The CHAIRMAN. It is alive and well, I must tell you. [Laughter.]

Judge TrHomMas. There are some limits to the things that I can
spend my time on, but I was not involved in that debate and was
not aware that there was a relationship or there was a second
agg:da to Morrison v. Qlson. This is news to me, as you explain it
today.

The CHAIRMAN. Well, Judge, in light of what you know now, you
do understand why this is such an important issue to question you
on, don't you? If you look again at the dissent in Justice Scalia’s
dissent—and he has been consistent, by the way, this is not a new
notion for Justice Scalia—he takes separation literally and, as you
well know, he is in a position where he suggests that articles I, II,
and III set out the parameters for each of the branches and they do
it very precisely, and that any branch that in any way, voluntarily
or involuntarily, treads on the prerogative of another, in this case
if there is any executive capacity or judicial capacity that any of
these agencies possess, then, in fact, they have gone beyond what is
legitimately authorized in the Constitution under the separation of
powers doctrine, doctrine, I might add, that is not anywhere men-
tioned explicitly in the Constitution.

So, this is a big deal, and if there were five Justice Scalias on the
bench, we would find ourselves with a radically different means by
which we would be able to have this Government function. I am
not being pejorative, when I say that. For argument purposes, he
may be right, but it would radically change it.

The FCC has judicial functions as well as legislative functions, it
has rulemaking capacity. He argues, no, no, rulemaking capacity,
that’s legislative, it can’t be done. In Morrison, he argues, wait a
minute, you still have the—you put, in effect, the executive branch
in the position where it has to assign a special counsel, so notwith-
standing the fact you allegedly give independence, whether or not
to determine whether or not such counsel exists, you have already
stepped over the line, therefore, it is unconstitutional, because the
legislature is taking on some executive function.

I am not being facetious when I say this, but do you understand
why his dissent is so significant, if it were to be the majority view
of the Court, or do you disagree with my assessment of his dissent?
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Judge THomas. Well, in the context that you explain, I can un-
derstand your concern. My quote and my reference in the speech
was that with respect to the individual rights that were affected in
this particular case, but——

The CaamrMaN. I will accept that on its face, because I believe
you mean that and, believe it or not, I am delighted to hear that is
the case, and not the larger case, because it is a~—when I say
agenda, I don't mean it again to sound so pejorative, when I talk
about an agenda out there unrelated to you, but I think we should
understand that there is a good deal of intellectual ferment.

I must admit, one of the reasons why the right has been so suc-
cessful is there is much more intellectual ferment on the right
than there is on the left today. I think the left has fallen back on
its laurels in many ways. It finds there is no need to come up with
new methods and means by which to promote its objectives, but
that is not lacking on the right and there is an explicit desire, not
at all denied by any of the young intellectuals who wish to see a
change, that the way to deal with too much Government bureauc-
racy and regulation is to eliminate the regulatory bodies that exist,
thereby giving the Executive total control over those elements of
regulation, as opposed to the legislative bodies.

I won’t bore you with that. I accept your answer for what it is to
be the truth, and 1 will at this moment, unless you would like to
add anything, I will yield to my colleague in a moment.

Judge THomAs. No.

The CHAIRMAN. I suggest we break and give you a break, unless
you have a comment to make on what I said, and then I will yield
to my colleague when we come back, Senator Specter, and we will
have you question then, Senator.

We will recess, to give the witness time to stretch his legs a little
bit, about 10 minutes.

[Recess.]

The CHAIRMAN. The hearing will come to order.

The Senator from Pennsylvania, Senator Specter.

Senator SpEcTEr. Thank you, Mr. Chairman.

Judge Thomas, in my last round of questions, I was discussing
with you the topic of the revisionist court, which is a name that I
affix to our current Court because it is not a conservative court; it
is a revisionist court, as I see it. And I want to discuss with you
two cases which are illustrative of its being a revisionist court be-
cause they are two 1971 opinions by a unanimous Supreme Court,
with the opinions being written by Chief Justice Burger in a very
conservative thrust.

One of the cases is Swann versus the school districts, and 1 ask
you about this case because you had written on the subject in the
Boaz edition of “Assessing the Reagan Years.” And you complained
about “Brown not only ended segregation but required school inte-
gration.”

My first question to you is: If you end segregation, doesn’t it nec-
essarily mean that you are requiring school integration?

Judge THoMAS. Well, I guess semantically the reference, my own
reference to those different terms would have been that desegrega-
tion would be the ability to simply not be barred from certain ac-
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tivity and integration would be more positive; that is, you are re-
quired to have a certain percentage or certain number.

Senator SpecTER. Judge Thomas, does your criticism of the
Swann case signify another one of the illustrations of your advoca-
cy from the executive branch, or is this something you really'think
should be changed and something you would try to change if con-
firmed for the Supreme Court?

Judge THoMAs. Senator, the answer to the second portion of your
question is the same as I have said in other areas. I have no
agenda to change existing case law. That is not my predisposition,
and it is not the way that I approach my job.

The concern that a number of us raise with respect to just as in-
dividuals in this society, as individuals who have watched the
changes in our country, was simply that if we could demonstrate
that the educational opportunities were improving for minorities,
then whether it is busing or any other technique, then use it, but
make sure that we are helping these young kids. That was totally
out of the legal context. That just simply would have been a prefer-
ence that I expressed as a citizen.

I have not reviewed, gone back and looked at Swann or the other
cases and made any determination that would undermine my abili-
ty to look at those cases impartially. And I certainly don’t have a
predisposition that precludes me in any way from looking at those
cases in an objective manner.

Senator SPECTER. Judge Thomas, let me pick up the second unan-
imous opinion, again written by Chief Justice Burger in 1971,
which 1 know you have reviewed, and that is Griggs, which has
been an enormous source of controversy. It has occupied a tremen-
dous amount of time by the Members of Congress, by the President.
It has occupied almost as much time for Senator Danforth as your
confirmation hearings have occupied.

This is a case which I have commented on when we have consid-
ered legislation to change the Ward’s Cove decision because I think
it is a very serious matter when you have a statute enacted, as the
Civil Rights Act was in 1964, and you have a 1971 unanimous Su-
preme Court decision written by the Chief Justice, handling many
issues, two of which are the definition of business necessity and the
second of which is the burden of proof. And then 18 years later, by
a H-to-4 decision, as I read Ward’s Cove, that law has changed. Not
interpreted but changed. And four of the five Justices who voted in
Ward's Cove to change the law put their hands on their Bible in
the confirmation hearings in the course of the past decade and
swore not to change the law but to interpret the law. And I think if
there is any principle which is rock-bed we all agree to among the
14 of us here and the 100 in the Senate, it is that the Supreme
Court cught to interpret the law and not make law.

The Court in Griggs said that the touchstone is business necessi-
ty, and in Ward’s Cove, the Court said that there is “no require-
ment that the challenged practice be ‘essential’ or ‘indispensible.””

Now, this is shortcutting a very extensive amount of complicated
discussion, but the essence of a defense was business necessity in
Griggs and in Ward’s Cover they say it need not be essential, which
is about as direct as you can have on a change in language.
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When you testified before the Judiciary Committee on your con-
firmation for the District of Columbia, I had asked you about a
series of cases, and you had said, in part, “There 15 a definite
change in the burdens under Ward’s Cove.”

Is there any doubt, Judge Thomas, that Ward’s Cove overruled
the Griggs case?

Judge THoMAs. Senator, I think that if the Court had intended to
overrule it, I would hope that it would have done so explicitly.
When I was Chairman of EEOC and, as you indicate, when I ap-
peared before this commitice the last time, you asked tne about
this case. Our response at EEOC, when we were initially involved
in this, was that we should have simply—the Supreme Court case
should only have involved whether or not there was a prima facie
case. That was EEQC’s official response.

Our reaction to the ruling—and I was at EEOC only a short time
after the ruling—was that there was a change in the business ne-
cessity test. That was our reaction. I was not there long encugh to
determine precisely the extent to which there was this change, but
that was our reaction at the time. And I have not since I have been
a judge, of course, revisited those questions.

Senator SpecTER. Well, that is one of the two questions that I
told you in our brief meeting on August 1, that I would ask you,
only two, the questions about Korea and the question about Ward'’s
Cove reversing the Griggs case. And I would agree with you that it
would be preferable in the sense if it is explicit, but I think the
way this case has come down, it is a very plain conclusion.

My question to you is: Do you think that it is appropriate for the
Supreme Court, given the underlying premise that the Court is to
interpret law rather than make law, where the Congress has
gassed a law like the Civil Rights Act in 1964, and a unanimous

upreme Court interprets it in Griggs, and Congress leaves that
law unchanged, and in Ward’s Cove the law is changed? Is that ap-
propriate?

Judge THomas. Well, as I indicated, Senator, my concern would
be that in those instances in which there is an interpretation on
the books or in case law and Congress has not seen fit to readdress
that in a statutory change or statutory amendment, then it seems
as though that there should be less of an inclination to want to re-
visit those issues, as compared, of course, or contrasted with consti-
tutional issues.

I can’t say-—and I don’t think it is appropriate for me to place a
normative judgment on whether or not it is appropriate or not. I
would be, as a judge, concerned about changing, as I have gaid in
my discussions of stare decisis, existing interpretation that has
been long standing, that has been—-

Senator SpecTER. What do you mean by “normative,” Judge
Thomas?

Judge TuoMAs. Appropriate or putting a value judgment of some
sort on it.

My concern would be that in making those kinds of changes that
we are not paying sufficient heed to the principle of stare decisis.

Senator SPECTER. Well, I think that this is one of the central
issues which has been raised in your confirmation hearings. I
accept your statement about your previous comments as to the lack
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of wisdom in the Congress, but your commitment to interpret the
law and not make new law. And it seems to me that this is a classi-
cal illustration of the Court changing the law and making law, as
opposed to its function to interpret the law.

I was pleased to hear your comment about the dissenting opinion
by Justice Marshall in the Payne case, which involved the decision
last term which overturned two very recent U.S. Supreme Court
decisions when, as I heard you say, Justice Marshall’s decision was
a “stern admonishment.” Were those the words you used?

Judge THoMAS. I think “stern admonition.”

Senator SPECTER. “Stern admonition.” Do you agree with Justice
Marshall’s dissent?

Judge TrHomas. I would like to—I think it would be inappropriate
for me, Senator, to agree or disagree with it.

Senator SprcTER. Why?

Judge THOMAS. I was certainly affected by it. I agree with his
statements concerning stare decisis to the extent that I suggested
here. I think that judges should be very concerned that their per-
sonal opinions are not the basis or their clout is not the basis for
making decisions.

Senator SpecTeER. Well, do you agree with Justice Marshall’s as-
sertion that ‘‘Power, not reason, is the new currency of this Court’s
decisionmaking,” his opening statement in Payne?

Judge THOMAS. I would, Senator, refrain from agreeing or dis-
agreeing with that. I agree that we should be concerned and be
aware of the principle of stare decisis and that we should guard
against making decisions as judges based on the number of votes
we have.

Senator SpecTER. Well, I won’t press you further on it then. But
let me ask you if you agree that property and contract rights have
no higher status than personal liberties because the majority opin-
ion put property rights, contract rights on a higher level, saying
that stare decigis should be followed—that is, a precedent should be
followed, and more attention should be changed to not make the
modification if there were property rights or contract rights con-
trasted with personal liberties. Would you at least put personal lib-
erties on the same level with property and contract rights in fol-
lowing precedents?

Judge THoMAS. The answer to your question, Senator, is yes. |
don’t understand the quote. It makes no—the statement in, I think,
Justice Rehnquist’s opinion? It makes no sense to me. But I
would—my answer to your question would be yes,

Senator SpectER. Thank you.

Let me move, and very briefly because there is not a great deal
of time, to a very complicated subject and just ask one question
about it. That is the subject of federalism, and it is this: Does our
modern Constitution, as it has been interpreted, place any restric-
tion on Federal power vis-a-vis the States? Or is the political
answgr by Congress now the measure of the constitutional power
issue?

Judge THOMAS. Senator, I don’t know whether we know what the
limits are. 1 think we realize that there is much more involvement
on the part of the National Government in our day-to-day affairs,
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ciartainly through the 14th amendment and through the commerce
clause.

I think that that issue and similar issues come into focus in cases
such as the Garcia case, and I think that that is something that
will continue to be explored and debated in the judicial arena, as
well as, I am sure, in this body and at State government level.

Senator SpPECTER. So, you think the commerce clause might not
have the full sweep of enabling the Congress to do what it chooses
in the field of commerce and regulatory and legislative power?

Judge THoMaAS. I don’t question the current development of the
commerce clause, Senator. As I have noted earlier, my point is that
I don’t think that any of us know precisely what the limits are
now, with the advances in communications, with the increased role
of the Federal Government, with the increased involvement of the
Federal Government in cur day-to-day lives. I think that is some-
thing that certainly was at least to some extent a concern in the
Garcia case.

Senator SpEcTER. Judge Thomas, there were two major cases de-
cided relatively recently on the equal protection clause, Metro v.
Federal Communications Commission, which was congressional
action, and Richmond v. Crawson which was a city council action.
My question to you is, in applying the equal protection clause, does
it make any difference whether the legislative enactment comes
from the Congress, as opposed to a city council?

Judge THoMAs. Senator, I think that Metro Broadcasting, of
course, used the equal protection analysis, but it was a fifth amend-
ment case. The Court has made a distinction in Crawson, as well as
in Metro, that when the race- or gender-based policy, I think race-
based policy in these cases, were as a result of Congress’ effort, the
level of scrutiny is lower than it is if it is on a policy that is devel-
oped by a State or local government.

Senator SpecTER. Well, the fifth amendment due process clause,
of course, picks up the equal protection clause of the 14th amend-
ment——

Judge THoMAS. That’s right.

Senator SPECTER {continuing]. So the analysis would be the same
as the equal protection.

Judge THomas. That's right.

Senator SpECTER. So, you would accord greater strength or lati-
tude to a congressional enactment, as opposed to a city council en-
actment?

Judge Tuomas. That's right, that is under existing case law,
that’s the approach.

Senator SPECTER. Let me cut through quite a lot of discussion
with, again, a very direct question, without getting into the under-
girdings of the opinion in Metro Broadcasting, would you agree
with this succinct statement from Justice Stevens’ concurring opin-
ion, at the very start, in Metro: “Today, the Court squarely rejects
the proposition that a government decision that rests on a racial
classification is never permissible, except as a remedy for a past
wrong.”

Judge THoMAS. That’s the state of the law.

Senator SPECTER. You agree with that state of the law?

Judge Tromas. I have no reason to disagree with it.
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Senator SpecTER. All right. That is a very important point and I
am glad to hear you say that, because this really goes right to a
core of a good bit of your writing.

Judge THOMAS. Well, it doesn’t, as I mean that as a judge, Sena-
tor. I have had no basis as a judge to disagree with it.

Senator Specmer. No, ho, f am referring to the writings prior to
the time you became a judge.

Judge Taomas. Well, that is a policymaking function, and I——

Senator SpeECTER. So, that was a different lifetime than all of
this—— i}

Judge THomas. Well, I have to adjudicate these as a judge and I
know that is a distinction that some seem to think is troublesome,
but it is a very, very important distinction for me.

The CaalrMaN. Will the Senator yield on that point?

Senator SpeCTER. Yes,

The CHairmaN. Not the case law, but the point about a judge.
Judge, you are going to be the judge, you are going to be a judge
who is not bound by stare decisis, has nothing at all that would
bind you other than your conscience. And so I am a little bit edgy
when you give an answer and you say, well, that’s the policy, as if
you are still going to be a circuit court of appeals judge, which
means you have to follow that policy.

You are going to take a philosophy to the Court with you, as
well, and you are not limited, as I understand it, in any way, in-
cluding the methodology you have indicated you woultfv apply to
great questions of the day, from reaching a conclusion different
than that which the Court has reached thus far. Se I don’t know
why you can’t tell us with a little more certainty in the case the
Senator just laid out as the state of the law, because it is a big
deal, whether you agree with it or not.

Judge THoMmas. Well, I understand that, Mr. Chairman, but what
I have attempted to do is to not agree or disagree with existing
cases.

The CHAIRMAN. You are doing very well at that.

Judge THomas. The point that I am making or I have tried to
make is that I do not approach these cases with any desire to
change them, and I have tried to indicate that, to the extent that
individuals feel, well, I am foreclosed from a——

'}‘he CuairMAN. If you had a desire to change it, would you tell
us?

Judge THomas. I don’t think so. That would be—— [Laughter.]

The CaairMAN. That is what worries me, Judge.

Judge THomas. But the——

Senator SPECTER. Was that an “I don’t think so”?

Judge THomas. I think the point that I am trying to make, Mr.
Chairman and Senator Specter, is that when I say I don’t have an
agenda, I mean I don’t have an agenda. I operate that way as a
court of appeals judge and that’s the way I will function if I am
gwtl;;late enough to be confirmed as a member of the Supreme

ourt.

The CuairMAN. Thank you, Senator.

Senator SpECTER. Senator Biden, let me amplify Judge Thomas’
answer for you,

The CHalRMAN. I would appreciate it.
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Senator SpecTER. He is testifying that he is not going to make
policy as a Supreme Court Justice, if confirmed. He has written ex-
tensively that the courts have been thrust into a policymaking po-
gition and that the courts have made policy. He has disagreed with
the policy and has stated that he would change a lot of law from
an advocate’s position on policy, saying, for example, in Johnson v.
Santa Clara, that the dissent by Justice Scalia was preferable and
saying, in another context, although not totally approving it, that
one quick fix is to appoint new Justices to change the approach.

He is saying in these hearings, as I understand it, that all of that
policy consideration that you were commenting about in those
many speeches is a thing of the past, and you talked about that
solely as an advocate.

The CHAIRMAN. Senator, you understand what concerns me. If 1
were a judge——

Senator SpECTER. Let me finish for him, Senator.

The CHAIRMAN. I leave those usually for Senator Hatch.

Senator SpEcTER. I object. [Laughter.]

The CuamrMaNn. If he were employing me as a judge, in good
faith, to change the position of the law, because he felt in good
faith it was in my power to do so as a judge, and then he became a
judge and didn’t follow his own advice as to what he in good faith
was giving me that was within my power to do, I would wonder
about that. But that is my confusion and I will have to resolve
that, but I would be delighted to hear more of your explanation, if
you would like to give it.

Senator SpecTeErR. Well, to finish my question for you, Judge
Thomas, which is really an understanding of mine as to what you
are saying here, you are saying you are going to do your level best
not to make policy. You are making a commitment not to make
policy, you don't think that is a judge’s function, and it is an about-
face from a lot of what you have written.

Senator Metzenbaum earlier made a comment that he is dis-
turbed by the position you have taken in disavowing much of what
you have spoken about in your tenure as Chairman of EEOC, con-
trasted with your background and your roots, and I think that is
something that this committee has to consider and the Senate has
to consider. I am not so sure but what your roots are not more im-
portant in trying to predict what you will do, if confirmed, than
your writings. Your writings and your answers are at loggerheads,
they are inconsistent with what has been said.

You had written earlier in your career that you thought flexible
goals and timetables were appropriate, and you changed that.
Judge Thomag, isn’t it entirely possible you could change your
mind ﬂgain and find that timetable and goals are the preferable
course?

Judge THomMas. Senator, what I have attempted to do here is to
demonstrate that, in any number of areas, certainly the transition
from policymaker to judge is an important transition. In specific
areas, I have attempted to demonstrate, even when 1 have in the
policymaking area strongly held views, that I have always looked
to expand and to grow and to understand the counterarguments,
not to simply reinforce my own.
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There is always a possibility that someone who is open to argu-
ment, who thinks about issues, who is receptive to different points
of views, there is not only a possibility, but a hope that person
would grow and develop, and I hope that, in a positive way, that I
would continue as a person to grow and develop.

Senator SpecTeR. Judge Thomas, we have seen lots of changes of
positions in the course of the hearings in the 10 or 11 years that I
have been here, and I don’t know any way to stop the Supreme
Court of the United States from functioning as a superlegislature,
regardless of what is said here, so we have to make an assessment
of the whole man. But I understand what your statement is, that
you agree with a very critical aspect as to what Justice Stevens de-
fines on the Metro case. It is a very core issue and you don’t have
gny i_rclltent at the moment to change it. More than that, what can

e said.

Let me pick up with one other aspect of what Senator Metz-
enbaum had questioned you about. He had referred to a speech you
made in San Bernardino, on April 25, 1988, and picked out—and
this is illustrative of much of what you have written, and when I
say picked out, I don’t mean extracted out of context—"“Increasing-
ly, they are being used by demagogues who hope to harness the
anger of the so-called underclass for the purpose of utilizing it as a
weapon in their political agenda.”

I had made an abbreviated comment last week about your status
as a role model and the fact that politics is involved at many levels
of the confirmation proceeding, and at most of those levels I think
it is appropriate. And one of the items which concerns me that I
raise in a positive sense when I was talking about Professor Carter,
is that you would be serving as a role model. You will be serving as
a role model for young African-Americans who would lock to the
success you have achieved in terms of doing it entirely on your
own, and that might not be something that many of the traditional
African-American leaders want to hear.

Your speeches are full of comments about their being pro-Gov-
ernment and wanting the Government to have a larger role. But 1
think it is a very healthy thing, whether you are right or whether
you are wrong, to have that other ideas put into the marketplace.

I had commented, and somebody didn’t understand what 1 was
saying when I had called you, after [ read a speech you made after
the 1984 election, that African-Americans were not as active in the
Republican Party as they should be, entirely appropriate at that
time. You weren't a judge. We sat down and talked about it, and 1
think it would be a very healthy thing for my State, for the city of
Philadelphia, to have a two-party system, and to the extent there is
a role model here and you have said that, given a chance, blacks
would come to the conservative cause. That is not the element for
my decision, I repeat, but that is a lurking undercurrent which I
think is worthwhile to put squarely on top of the green-felt table
here today.

A final roundup, Judge Thomas, as my time is almost up and I
know your answers to these questions, because we have discussed
them at your confirmation hearing on the court of appeals, but I
think they are very important, and that is rockbed on Marbury v.
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Madison, that the Supreme Court has the last word, no doubt in
your mind about that.

Judge THomas. No doubt, Senator.

Senator SpECTER. You are not going to revisit that question.

The other one which I consider to be very important is the issue
of court stripping. During my tenure in the U.S. Senate, there have
been efforts to take away the jurisdiction of the Federal court on
constitutional issues, and I just want to be sure that, if confirmed,
you would not countenance that kind of a major change in our con-
stitutional government.

Judge THOMAS. I think we discussed that the last time, and 1
think that my position is the same, that I would not.

Senator SpECTER. Thank you very much, Judge Thomas. I think
ahout these hearings and the kinds of questioning, I think about
the old case of Ashcraft v. Tennessee, which ruled unconstitutional
relay questioning. You certainly had to do a lot of that here today,
and I commend you for your stamina and I thank you for your an-
swers.

Judge THoMAS. Thank you, Senator.

The CHAIRMAN. Does anyone on this side of the aisle have any
further questions at all for the judge?

[No response.]

The CHAIRMAN. | am sure the judge appreciates that.

I yield to my colleague from South Carolina, Senator Thurmond.

Senator THURMOND. Judge, I just want to ask you one question.
There has been a lot of talk here about making policy. Under the
Constitution, the Congress makes the law. The executive branch,
headed by the President, administers the law, and executes the
law. The judicial branch interprets the law. This should not be a
question of courts making laws. Courts have done that, but they
should not have done it. This should not be a question of making
policy. A judge’s job is to construe and to interpret the law. Judge
Thomas, is that the way you see your responsibility?

Judge THomas. That is the way I see it, Senator.

Senator THURMOND. That is a good answer, and that is the cor-
rect answer. [Laughter.]

Now, Judge, we are about through here. We are going to wind
up.
Mr. Chairman, yesterday the Washington Post ran an editorial
which I ask unanimous consent be placed in thée record. Briefly, 1
would like to quote from it. It states: “[Judge Thomas] will have a
clearer sense of discrimination and its remedies that any other
member of the Court * * * on the strength of the hearings so far,
we think he should be confirmed.”

The CHaArRMAN. Without objection, it will be placed in the record.

[The article follows:]
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76 Sumpay, Serremesn 15, 1991

The Washington Post

AN

INDEPENDENT NEWSPAPER

The Thomas Hearings

American politics is how a prospective

justice of the Supreme Court should be
interragated and judged by those members of the
U.S. Senate most responsible for his confirma-
tion. If you doubt this, only recall the hearings
held and the arguments generated when the last
several nominees were up for consideration, It is
still pretty widely accepted that a president has a
right to choose justices who reflect his own
philosophical predisposition and that if the nomi-
nee is to be rejected it should be on some other
grounds, grounds of moral, mental or profession-
al disqualification. It is also held, and we think
rightly, that the nominee should not be required
to tip his or her hand on specific decisions likely
to be made in the future. These are the givens.
The problem is that there are those who a) don’t
accept them but b} rarely say so, rarely assert
that they just will not vote for someone whose
political philosophy they disagree with; so they
oppose in other ways.

They try to marginalize, caricature or morally
discredit the nominee. Neither political party has
a manopoly on this approach—it just depends
which is making the nomination and which is
called upon to approve it. What ensues are often
essentially trick questions, which generate trick
answers, Everyone on all sides becomes surpass-
ingly cagey, higuring how the issue or exchange,
is going to play, what the public relations traps
are and so on. Also across the political spectrum,
everyone has gotten pretty practiced and good at
all this, which is what accounts for the very
gamelike quality of the procedure. It’s nobody’s
fault and everybody's fault, and it has been very
much apparent in the Clarence Thomas hearings
and the arguments they have inspired in the
press and among lobbying groups in the past
week, just as it was in the hearings of his recent

ONE OF the truly unsettled questions in

‘We don't want 10 be too hard on the procedure;
it is true that in the past week there were some
interesting, even illuminating exchanges and that
some things became clearer, not murkier as a
result. But there was also much adjustment of
perspective in keeping with the two sides’ new
tmperatives, It was, {or example, said by critics
of Judge Thomas that he and his supporters
dwelt at far too great length on his personal
background, s experience of discrimnation and
poverty and struggle, as a quahfication for the
job—as distinct from the requisite legal experi-
ence. His supporters, natorally, challenged this
complaint. The last time around, they were on
opposite sides: the critics of New Hampshire's
bookish bachelor, David Souter, had much to say
about how his lmited life experience would likely
inhibit, even deform, his ability ¢ urderstand the
case: before him, never mind the extent of ns

judicial background—while the Souter support-
ers took the other line,

Did Judge Thomas modulate, trim, bob and
weave during the questioning? Well of course he
did, From time to time, it seemed to us he
dodged excessively, even though you could con-
struct a defense of his extreme defensiveness in
light of some of the traphke questioning, We
think the charge of total and instantaneous con-
version is not fair, however, For example, some
of the things Judge Thomas said on the agitated
matter of natural law had been said to this same
committee by him at his hearing in February of
1990, when he was appainted to the U.S, Court
of Appeals. Specifically he had told the senators;
“But recogrizing that natural nights is a philo-
sophical, historical context of the Constitution is
not to say that I have abandened the methodolo~
gy of constitutional interpretation used by the
Supreme Court. In applying the Constitution, 1
think 1 would have to resort to the approaches
that the Supreme Court bas used. I would have to
look at the texture of the Constitution, the
structure. | would have to ook at the prior
Supreme Court precedents on those matters.”

Our own sense, on the strength of what we
know of his record and the testimony given so
far, is that Clarence Thomas is qualified 1o sit on

. the court, He is surely not the most eminent

jurist who could have been seiected, but neither
have many of his predecessors been. His views,
particutarly on what are called broad remedies in
civit rights cases, are conservative. An adminis-
tration whase views are also conservative in this
area is unlikely to produce any other kind of
nominee, It is not clear to us that in every
respect these views are wrong or that Judge
Thomas's mind is closed, and in any case, in its
episodic resistance, the Judiciary Committee has
cleared with scant attention or dissent nominees,
now justices, whose similar views on the subjact
are equally strong or stronger.

Ner do we think Judge Thomas comes to the
court or this point in his ife with a malign or
distorted agenda. Quite the contrary. There has
perhaps been too much talk about how he beat
the odda and rose out of poverty and searegation
wn rural Geargia 40 years ago. Maybe not even he
can be sure of all the effects this had on um. But
one thing 1s sure: He will have a clearer sense of
discrinination and its remedies than any other
member of the court, any other nominee this
administration is likely to send up—and any of
the bers of the Judiciary Committee now
judging him, There seems also to be a streak of
individuatism in him, a turn of mind that will not
easnly de to the prejudices and popular pas-
sions that sweep the day. On the strength of the
hearings so far, we thini he should be confirmed.
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Senator THURMOND. Briefly I would like to just quote two sen-
tences. Here it is speaking of Judge Thomas. It states Judge
Thomas “will have a clearer sense of discrimination and its reme-
dies than any other member of the Court.” In another place in the
editorial, in the last sentence, “On the strength of the hearings so
far, we think he should be confirmed.”

I just wanted to put that editorial in the record. That is coming
from the Washington Post, Mr. Chairman. [Laughter.]

The CHAIRMAN. I say to my colleague, I am certain the Post is
delighted that you are praising them.

Senator THURMOND. It isn’t so often I agree with them. I want to
give them credit when they deserve it.

Mr. Chairman, I ask unanimous consent that several articles
here, just three of them, one is in the Washington Post of August 6,
1991, “The NAACP is Wrong on Thomas,” by Margaret Bush
Wilson. Another one is the Washington Post, July 16, 1991, “The
Clarence Thomas I Know,” by Allen Moore. Another one is from
the Washington Post of July 17, 1991, “Talking with Thomas for 10
Years,” by Constance Berry Newman.

1 ask unanimous consent these appear in the record.

The CuairMaN. Without objection, they will all appear in the
record.

[The three articles follow:]
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“The The Clarence Thomas I Know

Ihava been reading and hearing a lpt about

“Thomas Who worked for me in Jack Danforth’s
;g‘fﬁaemyarsagoandhasbemmyﬁimdever

. The man I read about has been called an

tive” who has “forgotten where he
fame from,” who believes “affirmative action is
gikehetmm.wm years as chairman of
gquualEmploymentOppormmtyConumssm
wepe “the most retrograde in its history,” whose
first marriage ended in a “messy divorce that

houkd be examined, whoseacﬁonsm“gmded
by political calculation,” and who is “harshly
udgmental and seli-righteous rather than comr
.passimmeandempatheﬁc.”

- The Clarence Thomas I know is a caring,
-decem. honest, bright, good-humored, modest
.and thoughtful father, husband and public servant
mhasalreadycumefmhermﬁyearsthan
‘most of us will in a ifetime,

* The president did his nominee no favor when
he said race was not a factor in the nomination.
. Ui course it was, and Thomas readily admits it,
“ust as he acknowiedges that race played a role in

his selection for other jobs along the way. He has
neverdemedhsmdebtednssto or admiration
for, those, such as Justce Thurgood Marshall,
who helped open such doors. He does not blindly
oppose the notion of taking race into consider-
ation for hiring, pramotion or admissions ded-
sions. What he does oppose are rigid numerical
mabandqmtzs.whnbhewmdasd:mveand

Wlmhegetsacimncetoﬁ:ﬂye:q)hmhxs
views in Senate hearings, he will challenge his
listeners to think beyond platitudes and con-
ventional orthodoxy. Clarence Thornas has al-

ways supported the idea of giving preferentia) .

treatment to the truly disadvantaged, especially
minorities, rather than to those from middle- or
upper middle-class backgrounds who happen to
be members of a targeted minority group. To do
otherwise risks stigmatizing those favored—to
make it appear as if they are incapable of
competing fairly, It also can put the unprepared
in situations where they are destined to fail. “God
helps those who help themselves” Clarence
might say, emoumging self-help and sef-reliance.
Martin Luther King jr., Malcolm X and Jesse
Jackson have stressed such themes. -
Regardmgh:sfeehngsabomthepope I be-
lieve Clarence stopped being a practicing Catholic
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when he left the seminary almost 25 years ago.
In recent years, he has attended a Mathodist
church, a Christian church and, most recently, an
Episcopal church. .

ldm'thowhawhefedsabwtabwhm.butl
wouldbevuysu.rpnsedz[hed\dnthaveanopen
mind on Roe . Wm.'k.M:myI:bet:als;amltmserb
vatives on both sides of the abortion issue
acknowiedge the vulnerability of that decision on
purely legal grounds, but I personally wouldn't
petmennchmhowhewouldmdownonme
issue.

1 know something about Thomas's first mar-
riage because [ spent many hours talking with
him as it broke apart. He was tormented both
about breaking his wedding vows and zbout the
impact of the divorce on his young son. He
sought me out for advice because I was a
divorced father with two well-adjusted children.
His divorce was handled amicably, with Clarence
given undisputed primary custody of his son.
Both parents have played a major role in his
upbringing, and all parties have great respect for
each other,

Clarence's record as EEOC chairman deserves
close scrutiny, just as it did when he was
renominated and reconfirmed for a second term

66¥



as choirman, and just as it did when he was

nominated and confirmed to his seat on the D.C.
Cireuit Cowrt of Appeals, The record will speak
for itself, but someane should alse look ingide the
agency to find out how people feel about Thomas
the man and the leader, .

Evan Kemp, his sucoessor as chairmun, mar-
vels at what Thomas d&id with a' historically
underfunded agency that saw its budget cut nine

according to Kemp, is that employess are now

proud to work at the EEOC and even named the
new headquarters building after him. Nonethe-
Jess, says Kemp, *Clarence won't get the credit

sitivity to and support of the “little people,” and-

his inspiration to employees at all leels.
The suggestion that his actions have been

politically motivated is laughable, This is not a -

political animal, His passionate, behind-the-scenes

The wriler was principal policy adviser to
Sen. John C. Danforth (R-Mo.,) for 11 years.
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Talking With Thomrg_

Tn nominating Judge Clarence
Thomas to sarve as associate justice
of the U.S. Supreme Court, President
Bush has chosen an individual who
has both the intetiect and the intellec-
tual honesty for the job. He nominat-
ed a person who will be fair and sen-
sitive to the struggles of all
Americans—black, brown, white, red
and yelfow. .

Judge Thomas would not let peo-

" ple's religion or station in hie affect
the way they thought about their
rights. He has a special understand-
ing of those poor striving for political
and ecenomic empowerment.

And he 15 willing to listen to others
with whom he 15 not supposed to
agree. 1 know. § am one of those peo-
ple. For almost a decade Judge
Thomas and I have discussed many
issues, but most often our discussions
were about inequities in this nation
and approaches to ensuring equal op-
porturuty for all. We agreed, we dis-
agreed, and we have both changed
our minds some,

The discussion and the debate
about Judge Thomas's quahfications
are confusing, and not alf who have

_ participated have been fair. What dis-
turbs me is that much of the discus-
sion is not even relevant. In order to
be fair and rélevant we must ask,
What does the Constitutica require?
Article I1, Section 2, provides that
the president by and with the advice
and conseat of the Senate shall ap-
point judges of the Supreme Court,
The Constitation does not set spécific
requirements such as an examination
or even citizenship, It is up to the‘ad-
vise-and-consent process to deter-
mine the qualifications,

Through the years the questions
asked the nominees have changed be-
cause the issues have changed, What
b not changed significantly are the
basie value judfmgnts made about
hﬂ:nuom?:&:. will set outwha:(lb&

to € oSt i
: e, important
t is important that 3 justice of the
U5 8 - Court o

Even though the Canstitution does
not require that they be lawyers, ail
105 justices have had legal training,
with more than half having served on
the bench. The Ametican Bar Associ-
ation has had uneven influence in the
process through varioys administra-
tiens, looking at such factors as judi-
cial temparament, character, intelli-
gence and trial experience.

1 will not sacond-guess the ABA.
However with regard to Judge Thom-

- &

3

as's competence, fan"ncmnq;més -
recognation of the following points:

Judge Thomas graduated from Holy. ~

Cross College with honors and from

1974 to 1977, He was counsel to

tant to Sen. John Danforth, He has
bean confirmed by the Senate on four
separate oceasions. The most rele-
vant confirmation was in 1989 as a
U.S. Court of Appeals Judge for the
District of Columbia, Since confirma-
tion he has participated in more than
140 decisions. . ' ¢

A justice of the court must have an
open, inquiring mind—a willingness
to listen and be sensitive to the strug-
gles evidenced by the issues before
the court. At the time of confirma-
tion, the Senate cannot know of the
issues the justice will face, What is
important is that the nominees have
0o preconceived notons of how they
will decide specific cases. They must
be prepared to review complicated
briefs with an open mind and to listen
to the arguments, inquiring and then
deciding.

When Earl Warren was nominated

s for:10.

Monsanto Co, and legislative assise ;
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Years

. way for the Senate to know how he
* would decide the landmark case
-+ Brown . Board of Educationn
1954. It was important to the Senate
Yale Law School. He was zacistant at- — that Warren be competent and fair,
torney general'of Missourifrom »  “Yinbuiring about the struggles evi-

L

X denced by the issues in the case, And

hejau:s just that, We would have that

in Judge Thomas, an independent
thinker who is fair and who will lis.
ten, Judge Thomas has read and
quoted many people of varying points

+ of wew, That type of inquiring mind
is needed on the court. .

_ A justice of the court most have in-

- tegrity, particularly intellectua) hone
esty, We entrust a great deal to the
nine on the Supreme Court. They
must honestly call the cases as they

see them, An independent thinker, .

Judge Thomas vnll Fﬁnve o problem

Eglwé%gewlﬁuﬂﬁgu-: -
itmst th

e president's judgment in
nominating Judge Thomas, but I can
ge further, After almost 10 years of
digcussions with him, [ am comfort-
able with the 1dea that he will be one
of the nine people deciding the issues
that come before the Supreme Court
during my hfetime and afterward,

to be chief justice tn 1953, there
shouid not have been and was not 2

The writer is direclor of the U.S,
Qjfice of Personnel Management,



T, Wasiwcron Post- -

Margaret Bush Wilson

The NAACP Is Wrong on Thomas

Idun’tremlmmgmheﬂﬂmnem“
disciplned as Clarence 'l‘homas. First lhmg.

integrity, his legal mind and his determmation.
Even when we disagree, [ have found lum to be a
sensitive and compassionate person trying to do
ﬁ is right, workmg to make the world a better

Back then [ sensed that he would one day be m
a posibon to have a larger unpact, but | had no
way of knowing that this deternwned youy man
might one day have the chance to lacklc some of
our country’s problenis on this nation’s lughest
court,

Recently, the NAACP National Doard took
action opposing Judge Thomas's nomanation, |
wish it had withheld pdgment unld after the
hearings, because the Clarence Thomas 1 have
been reading about often bears htte rescnldame
to the thoughtful and caring man | have kinow
over Lhese years,

Judge Thomas reflects the diversity and com-
plexity of African-Amicrican thinking, bul s
views are not mearly as radial as his criws
suggest. [e has pushed for & new frontier in cvil
rights, and heaven knows we need one when
one-third of African Americans are still m poverly
as we approach the 21st century. Ne sceks 4
chmate where African Amencans amd other nn-
norities feel empowercd Lo compete cqually with
their counterparts of other races, with eatisul
support from goverunent programs.

Some have said that despile lus charmansbng
of the Equal Employment Opportwuty Cosmms-

beyond awsmformed thetonc. On 3 personal
Ievel, he knows the struggle and bardshup blacks
and the impoverished of every race grapple with
daly—not to mention the phight of most famibes,
since w1 my judgment the central issue of our
tune 15 that some 82 percent of the (amidics in
these United States have no discrelionary income
after bills and taxes are panl,

We didn't tallk pwch about Judge Thomas's
background that sumner 17 years ago, %0 it is
only vccently Wiat | have leamed about his
humble begnmngs. The cramped house with no
Mumbing i rwal Georgia, his wise but not
learned grandparents, the Catholic muns and the
rest have anly recently come mito full view for
me, To rise almc the dual curses of poverly -md
thscr 3 requires ck | of-

Tuesoay, Avcust 6, 1991 A15 -

vals who did not have access to this society,
ganed access. . ., 1 may differ with others on
how best to do that, but the objective has always
been to include those who have been excluded.”

As young Clarence Thomas left my home at
llueemlo(tlwsmmer,heaskodlwmmllhe
owed for fus stay, 1 told him that he owed
m(hlng Mld:lm:ipmnﬁel'runlwn

promise that if he were 1:
pnsamuwreadt and help others
medon.maslidme!ormeanda]
had done for lum.

He pronused he would, and Judge Thomas has
been keeping his word ever since, looking out for
the vulnerable and wictimuzed on the job, in the
connitindy and at the court. 1 know that as a
S Count justice Clarence Thomas will

5.._.5

fort from a specab kind of pcrson. help from
others and luck, All these bave been presenl m
Judge Thonws's career,

Throughort the lustary of the U.S, Supreme
Court, | don't believe any other nominee can
claum Lo have coitxe so far, In point of fact, Judge
Thomas's unigque perspective helongs not only on
the Supresme Court but m the legislature, nr the
work place, at cdy hall and on our campuses.

Ne one can deny that Judge Thomas would
dter with Justice Thurgood Maeshall on seme
wsues, 1 don't always agree wath the justice
myscll 1 (Io hebcve that both men show a
al belief i the inherent

sion for eight years, he has not beew a
nfuvdnghu.ﬂmsepenpkobvmmlydmlhm
Judge Thomas or ke real Tacls about s Lenure
with the EEOC. His record will speals for itsell
and will impress those willing to listen and ook

worlh and nghts of the m«hwdual At one of his
four pi Senate jon hearngs,
Judge Thomas said, "I'he resson | became a
lawyer was to make sure that minonties, mdivid-

contnnue to deferd and protect the rights of Uie
needy, He does not permil anyosie to Lhink for
Tim, and he is intelleclually honest

Whentl:e!us(ozyofﬂaesemmnmtm.n
will be i g to see how hi view the
position of Lhe Natioual Doard of he NAACP—
ait organization committed Lo advancing colored
people, which is opposed, on ideological grounds,
to 1hus nommiation of a black man lo the U.S,
Supreme Court.

Let the record show that the NAACP's former
mational board chair respectfully disagrees wilth
its position.

The writer, an attorney in St. Louis, chaired
the National Board of Direclors of the
National Association for the Ad

of Colored People from 1975 lo 1984,

&0s
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Senator THURMOND. Now, Mr. Chairman, I am not going to take
time to give all these groups here a chance to just—several law en-
forcement organizations recently met with me to express their
strong support of Judge Thomas' nomination, several groups such
as the National Sheriffs Association, International Association of
Chiefs of Police, Federal Investigative Association, National Law
Enforcement Council, National Society of Former Agents of the
FBI, National District Attorneys Association, and Citizens for Law
and Order, a victims rights group. They all endorse Judge Thomas
for a position on the Nation’s High Court. I ask unanimous consent
that certain documents of support from these organizations be
placed in the record.

The CaaigManN. Without objection.

[The information of Senator Thurmond follows:]



MNATIONAL DISTRICT ATIORNEYS ASSOCLATION
LOASE MNOMTEH FAIRFAM STARET. BUITE 200, ALEMANDNIA. VIRGINIA 22934
{703) 049-0222 - 4

RESOLUTION

WHEREAS, Presidant George Bush has nominated Judga
Cclarence Thomas to £111 the United Stecas Suprens Coure
vacancy created by the retirsmesat of Tustice Thurgood
Marshall; and

WMEREAS, the Béad of Directors of tha National
District Ateozneys Assoclation hae reviewad the qualifications
of Judga Thomas and found bim axceptiomally wall qualified
for thar imporkant Supreme Court seat; and now

THRREFORE, BE IT.RESOLVED that the Hatiomal District
Attornsys Acsociaticn urgas the Senste Judlciary Cemmittas
and £ha Ooited gtates Sopate te confirm without delay
Frasident Bush's peminasion of Judge Clarence Thomas to
- the United States Supreds Court.

Done thia 14eh day af July 1991 at Tusson, Arizena.

ATTESTs
JACK K. YELVERITON
Executive Diyector
Hational Distriat Attoraays Assoaistion
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. GRAND LODGE
FRATERNAL ORDER QF POLICE

520 $CUTH HIGH STREET, BUME 203 » COLUMBUS, CHIO £3215-5005 « (814) 2211180 » FAX (G14) 221588

September &, 19%1

The Presidens
The White House
wWashington, BC 20500

Deas Mr, President:

On august 14, 1931 duping our pecent National fraternal Orxdear of
Police Copfarance, we were honored +to have you address our
delagates atbending tha confergnce regarding seversl legislative
wattars and other issues of concern to law enforcemsnt. At that
time, you agked for our support Zor Judge Clarenca Themas, youxr
nominea to the U.S5. Supreme Court. As a result of your reguest,
our delegates passed & reosolution instruoting me to investigate
Judge Thomas' dudicial back¢round and report &y f£indings and
recommendations to our Board of Directors,

Mr. President, I am pleased to inform you that afier submithing
my xepore, the Board of Direciors of the Fraternal Order of
Police {representing 226,000 member law enforcement officers in
forty-one {41} statas) have agreed with you and voted to suppors
Judge Thomas' nomination to the Supreme Court of ¢he United
States.

Please be assured, that the entire boazd of the Pratercal Ordex
of Police and I ara available o agfist you in whataver way
poszible +to insure the approval ©f Judge Clarence Thomas

romination.
Respectfully,
Deway E. Stokas .
vational President
DRSiech

foatit™ brand fax Dansmititl seme 7871 [dotpoesy 2

oo ™A -gal £
NATIONAL HEADGUARTERS, ‘opa- £/Y -



NaTIONAL TROOPERS COALITION )
TZSTATE STREET. SUTTE 1210, ALEANY, A Y, 13307 5184437643

Saptenmbsr 5, 1591

HATIONAL TROOFERS COALITION
RESQLUTION

4

Endersing the nemination ef Judge Clarence Theomas fer Associate
Juatice of the United States Supreme Court. .,

Wheyeac, President George Bush has chosan %o nominate Judge
Clarenice Themas for Asscoiate Justice of the United States Suprema
Court, it is the sénse of this assembled body to axtend our mast
stringent support »f that nominetion, and...

¥hereas, the Naticnal Troopers Coalition receymizes that tha office
of Associate Justice demands integrity, intsllectual skills, and
dedication to the principal of egual justice, and...

Whersas, the office alse raguires unbending dedication to
i;gncipal, bagi¢ fairness, human decency, and justice under law,

e

Whereas, the recerd of Judge Thomas impressivaely demonstrated these
qualities 2rom hiz days as Aszsistant Attorney general in the Etate
of Missouri to his ferst as Chairman sf ths Equal Employment
Oppertunity Commissien, to his latest office as a member of the
United States Court of Appeals for the District of Columbia, and...

Whersas, tha National Troopers tealition firmly believes thers must
ke a faiy apnd equitable balancing of protscting the right of
society te enforce its laws on the ons hand; and the cenatitutional
rights of the accused on the othar, and...

VWhereas, ba it recclved that this assembly body of Troopers, vhieh
represants ovar 43,000 Troopers and protects ners than 200 millien
Ansricans, seize upon this great gpportunity te most etringently
support the nomination of Judge Clarence Thomas to Associata
Justice of tha United States Suprama Court.

Wow Pe it further rasolved, that a copy of this resolution ba sant
to the honorable members of the United Statas Senates

Adopted this Sth day of Septanber, 1591 at ths Natienal Troopars
coalition Confarsnce, Poxtland, Maine.

Y

Richard J. Darl
chairman

I'd

. Hatienal Troopers Coalition

SUPRORT YOUR TATE TRODSYRE
BEPREYMTNG OVER 0000 TACOPERYS ZRAVING 200 M11J(1 AMBAICAWS -



< FOR LAW AND ORDER, INC.

ﬂ"zé wd.lcamﬂ' to tave ang ardar Wit justice for al”’

Jack Collins
Eastarn i

Ragyieral Director
Citizens for Iaw and Opder
Phone: (703) 558=-8574

CFPFICERS
Pragdini
Payilis M.

Vice Presi~ent
Actert W Kiess

Secretary
Haroid Ciotr Citizens for Iaw and Order (CID) is a qrmsarccts crganizaticn of
m-gl':umw stizens committed to a reduction of violent crime and the achievenent

- i a truly balaneed and fair eriminal dustice systam, Wa ave prowd of

EA8TERN AEGIONAL TOT B3 dacade record of advocacy and accomplisbmant. As an wmbrella
DIRECTOR ;rmp W represent over fcrr.y thousard (40,000) individuals naticrwide
Jack Colime ho are active in criminal law issues.

BCARD OF The U.5. Suprame Cowrt plays an absolutaly eritical mle in
DIRECTCAS Aouring the maintgnance of a haalthy, fair and balanced

Fay Dintus .ustice sygten, Its decisions on criminal law lssues impact both on
wames B Tucher “ndividual litigants and on the Fedaral and State court systens for

Doran € Nulgen JHArE o come. Glvan this importance of the Gourt and its individesl
Wiliam G McCord Jstioes, CI0 commissicrad Barbara K. Erachar, a litigation atiorney
At Dl Masso o a major Washingten, D.C. law fimm, %o prepare a report on the

Ll Aamayy € --Aicial philesephy of Judge Clarencs Thoras as it is reflected in his
San et sriminal law and procsdure cpinicns on the United States Court of
Nartin Ma&iure apnals for the D.C. Circuit,

Loe Chancener

. Aongia B, M Qur ot research and cur reading of Ms. Brachar’s report lead us
et Eatamg + tha comviction that Judge Thomas will bring to the Court a voice of
Crigina Mack

Fran Schiateemz ;'m to be aqually as forthright in protecting tha rights.m

ColeneCamaoed  afandants. A theughtful jurist with koth a keen intallect apd a
Mjmmw,n.wulmmywmmw
pndictabﬂ:.tyboﬂusamafthgm Fa agzmtmtada
(.nmnlmapp:oadu mimo:c.rmuallaw procedore,
~sistertly resagnizing tha practical problems faced by law
m«ﬁnhlsmth-m Ard, vary importantly, ba sees
,. charter as construing and intmrpreting the law, and not shaping it
+ fit his own persoral predilections or private agenda.

Congidaring thass positive judicial attributes,and notiny as well
vt fine qualities raflected in Judge Thamas’ backgrourd,
FSECry, and carsar to data, Citizens for Iaw and Order (CI0) is

FAX (415} 5311881

-

BoOX 1-~8 CAKLANG, CALIFORNIA 84681 {415) 531-4864

—_— e

ONPARTISAN
NOM-PROFIT Thx-EXEVPT M

56-27¢ 0—93——17
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pleased to andorsa Judge Clavenca Thoras’ repination to the Unitad
States Supmems Court.

not givan this endorsament Y- As however, with

spacial for victins, it is given in the corviction that Judge
Thames, by virtus of the above, will effectively
kalance the scales of justice by insoring for trus h ]
before the law.

Septembear 4, 1591
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INTEANATIGNAL ASSSCIATION CF CHIEFS CF FELICE / 1110 N Gisbe Mana, Suke 200 / hnirgon, Virginle 22391 7 (TR 240.8K

For Izmediate Release Contacs: Dan Résenzlat:

Wednzaday, August 28, 1891 Sara Jchnson
{703) 243-8800C

IACF ENDORSES THOMAS NOMINATION
POR_SUPARME sAURT

ARLINGTCN, VA -- The International Assccliation of Chiefs of
Polica today anneunced s enécr:anént of Preaident 3Bush's
nemination of Judge Clarsnce Thetas to the Unitsd Statas Suprene
Coure,

IACP’'s governing 2edy aacde The decision afisr carefully
raviewing the background End professlenal recsrd of Judgs Thomas
2t che of TS regular asetliigs on August 10 In New YorkX, It was
dataruined that Judge Thoras is a weli-gqualified, tougn, anti-
erine judge who nas recognlized tle :rébltm: that law enforcsmnent
officars face in cerbatiing crize,

The U.S., Senate has already cenfirned Judge Thomas four
SAPArATS times: as hasistant Secretary for Civil Hights at the
Dapartient of Bduecaticn (n 1981, twicw as Chaltrman of ths EECC in
1982 ana 1986, and mest recently as U.S, Cour: of Appeslia Judge for
tne District Columbia in 1990, He graduated frem Holy Cress
Collsge with honors in 1$71 and Yale Law Schosi in 1874,

Judge Thomus has resisted efforts to impose unresponably

(MORE )



510

{2}
burdensoza requitenents on the police ane presscutors or te
_ ovarzurn eriminel convictions on technicalitiss not requized by the
Constitutien, while guarding against infringements of the
Iuncdansntal rights of criainal defendants. '
anong his noteworthy decisions;

-~ In United States v, [ene, Judge Thonms rejected arguments
that a tiial Judge erred In adaltiing pollece tastinmony during a
ssarch of a defendant’'s apartilent, whigh tended to shaw that ihe
cefendant was dealing in nareetiss., Simiiarly, in Unltpd States
v, Rogazrs, he upheld the adalssion ast trial of evidence of 3
delandant ‘s prior drug-dealing activisy.

== Judge Theaas ruled asainst a defendant who argued that, at
Nis trial, the judge Mad improperly {nstructesd the jucry as to his
sntrapoant defense. In 0 nolding, Judge Thomas observed that "ihe
gevernoent (had) introduced ovtr'wnczx:inq avidence of [dafancant’s)
sagerness to sell crack, enough, wa are ceriain. for the governzant
te nave carcied thae Dburdan of preefd 1t needed to defest
[dafancant’'s] sntraphent Sefenss." (Ynjted States v, Whoig)

The international Aszociation of Chiefs of Polica is the
werld's oldest and largest non-profit organizatien of pollce
executives. Fstapiished in 1893, the IACF ourrently has
approximately 13,500 mesbers in §5 nations areund the world.

rurther informaion is evallsble from the IACP as biio M.
Glebe Road, Suite 200, Arlipgeon, Vicginia 32295 703/243:600%: -



Prasadent Therd Vice Premdent Treasurer Division of State Agsociations
Loa P Brown Sigven R. Hame 3. K, Kisinknachl of Grugly of Polica
Chisl af Polica Anpociutl Ganeral Cheirman
Naw York, HY Padmand. WA Enloncement Thaodors S, Jors
A5, mmigralion and Chuat ol Police
immediass Past Prosident Fourth Vies President
Charles A, Gruber Dasghiry, Jr ‘Washingion, b C. Alhens, OH
Chowl ol Poboa Chind of Polce
Elgn. K Gragnabor, Divion of Staie Pagt Presdent and
and Provincisl Pokce P.
First Vice Yioa Prasicent General Francm B. Looney
€ Roland Vaughn, W Johwn T. Wheteal Thomas A Constartine Farmingdule, NY
Chiet of Police aj Q=+ _ Chiet al Polee Superiniendent
< Choctas, OK [‘.r Now York Stk Police
Albarry, NY Daniel N Rosenblast
Second Vics President Sodh Vios Presideni Astngion, VA
Fobart L. Sushard David G. Walchak
Secretary of Public Salely Chied of Polics
PRechmond, VA N

September 5, 1991

The Honorable Strom Thurmond
United States Senate

217 Senate Russell Office Building
Washington, 0.C. 20510

Dear Semator Thurmond:

The International Association of Chiefs of Police (TACP) wishes to go on record
urging a favorable recommendation by the Semate Judiciary Committee regarding
the nomination of Judge Clarence Thomas to the United States Supreme Court.

After careful review of the personal and professional background of Judge Thomas,
the governing body of the IALP has determined that Judge Thomas will prove
himself to be a worthy Supreme Court Justice, His judicial temperament, breadth
of perspective and professional experience indicate he will serve the country
well on the Supreme Court.

Specifically, his record as a judge leads the 1ACP to believe that he will serve
the cause pf law enforcement well, The views of Jugge Thomas in United States
¥. long, United States v. Rogers and United States v, Whoie are Tndicative of
efforts on behalf of Taw enforcement concerns,

The IACP strongly supports quick action by the Judiciary Committee and the Senate
te confirm Judge Thomas.

Sincerely,
Daniel K. Rbsenblatt
Executive Director
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314 Wakilitgeon Avenuy
“rmngmary, Alalsen $0 104 A1

Phong (305) 204ATH ROAERT I, “IHONEY" FinsOvg MIKR REAKELY, Dayuldent
AXRETTVA T

1600 RZ3-NTAR

VAX (X19) 260-53nd SHARIEE 08 FMEYIONY 61 JNTY

Septembor 5, 1991

The Honorable Howell Haflin
United States Senacs

728 Havy Building
Vaghington, D.C. 20510

Jear Senator Heflin:

On bekalf of the Alabema Sheaviffs Asesocistion, 1 would
like te ask you to vote to confivm Judgae Clavencs Thomas o
the United Stated Supreme Cours.

AU @ rtecant mesting, the Sheriffs of Alabama voted
unanimaualy eo support Judge Thomas's nomination te the United
Staces Supteme Coutt. A vesclution was paesed by the Alabama
Sheriffs Association divecting me "o Writs a lerter raequesting
your eupport of Judge Thomas's nominstion.

After careful consideration of Judge Thomue's record
and views in the ateas of lew enforcement, wo feel that Judge
Thomas would ba an excellent candidate co serve on our Nation's
hiehest court. We hope thar you share our viaws and will
make 2 scrong stand ¢o asgute Judge Thomas's appointment as
a United States Suprvems Court Juatice,

We appraciate your suxfort in the pest on macters of
concarn to the Sheriffs of abama. Thank vou for donsidering
chis raquest,

Sincaroly,
Mike Blakely

President
Alsbama Sheviffa Assoctiation

NG Shertff Shail Stnd Alune”
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Senator THUrMOND. Mr. Chairman, [ ask unanimous consent
that a list of approximately 100 groups and individuals who have
strongly endorsed Judge Thomas be placed in the record.

The CHAIRMAN. Without objection.

Senator THURMOND. I won'’t take the time. It would take an hour
or two to read all this stuff. But I want the public to know about it.
1 want the public to know these people all endorse this man. This
is coming from the people.

: I ask unanimous consent that a list of approximately 100 groups
and individuals who have strongly endorsed Judge Thomas be
placed in the record.

[The information of Senator Thurmond follows:]



1.
2.
3.
4.
5.

LT- T - <R ]

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20,
21.
22,
23.
24,
25.
26.
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LIST OF Efﬂ?s TN STRONG SUPPORT
South Carclina Greenville County Council
V.0.C.A.L., Victims of Crime and Leniency
Mississippi Harrison County Republican Executive Committee
Veterans in Community Service
U.S8. Hispanic Chamber of Commerce
Traditional Values Coalition
Council of 100, an Organization of Black Republicans
The National Tax-Limitation Committee

Department of Home Missions, Brotherhood Pensions and
Relief

Polish american Congress

West Virginians for Religious Freedom
Professional Bail Agents of the United States
American Road & Transportation Builders Association
The Associated General Contractors of America
Enights of Columbus

African American Committee

Family Research Council

Naticnal Small Business United

National Traditionalist Caucus

U.8.- Mexico Foundation

Association of Christian Schools International
National Sheriff‘'s Association

International Association of Chiefs of Police
Federal Investigators Association

National Law Enforcement Council

National Society Former Agents of the FBI



27.
28.
29.
390.
31.
32.
33.
34.
35,
36.
7.

38.
39.
40.
41.
42.
43.
44,
45.
46.
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National District Attorneys Association
Citizens for Law and Order

Iowa Jima Black Veterans Group

Agudath Israel of America

Asian American Voters Coalition

Board of Directors of Catholiec Golden Age
Citizens for a Sound Economy

Congress for Racial Equality

The Cuban American National Foundation
D.C. Black Pelice Caucus

The Improved Benevolent and Protective Order
of the Elks of the World

Indian American Forum for Political Education
International Mass Retail Association
National Black Nurses’ Association

National Council of Young Israel

National Family Foundation

National Jewish Coalition

U.S. Chamber of Commerce

Zeta Phi Beta Sorority, State of Georgia

Alabama Attorneys to Confirm Clarence Thomas



1.
2.
3.
4.

5.
6.

7.

8.
9.

10.
11.

12.
13.
14.
15.
16.
17.

18.
19,
20.
21.
22.
23.
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INDIVIDUALS IN STRONG SUPPORT

James Harkins, Maryland House of Delegates
Timothy F. Ireland, Florida House of Representatives
Debby P. Sanderson, Florida House of Representatives

Gwendolyn T. Bronson, State of Vermont House of
Representatives

Roger F. Wicker, Mississippi State Senate
William H. Harbor, Iowa House of Representatives

David G. Walchak, Chief of Police, City of Concord,
New Hampshire

Jimmy Evans, Attcrney General, State of Alabama

Michael B. Cronin, Chief Executive Officer, St. Joseph
Hospital

Betty Southard Murphy, Baker & Hostetler

Henry McKoy, Deputy Secretary for Programs with the
North Carolina Department of Administration

Father Jack Rainaldo, Marquette University

J. Shelby Sharpe, Sharpe Bates & Spurlock

Mr. Frederick Dent, Mayfair Mills, Inc.

Mr. James L. Denson, C.E.0., Allpoints International, Ltd
LeRoy C. Zignego, Zignego Company

Michael O‘Laughlin, United States Chauffeurs Training
Academy

Royce Fessenden, Fessenden Technologies

Renne Oliver, Executive Secretary, Teach Michigan
Stephen Strang, President, Strang Conmunications Co.
Mr. Michael O’Neil, President & C.E.O., TransTac
Morris J. Crump, Southern States Lumber Company

Pastor David T. Harvey, Covenant Fellowship of Philadelphia



24.
25.
26.
27.
28,
29,
30.
3.
32,
33.

34.

35.
36.

37.
38.
39.

40.

41.

42.
43.
44,

45.

46,
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Armstrong Williams, The Graham Williams Group

van Cook, Hill County Telephone Cooperative, Inc.
C.E. Falkenstein, M.J. Ruddy & Son, Inc.

D. Joe Smith, Jenner & Block

Dean Rodney K. Smith, Capital University

Jerald Hill, The Landmark Legal Foundation

Norman Smith, Constable, LeFlore County, Mississippi
Richard A. Delgaudio, The Legal Affairs Council
Beverly LaHaye, Concerned Women for America

Clay Claiborne, National Director, Black Silent
Majority Committee

Professor Cortus T. Koehler, California State University,
Sacramento.

Arizona State Senator Carole Springer

State Representative Jim Froelker, 110th District
Missouri House of Representatives

Mr. Camden R. Fine, President/CECQ, Missouri Independent Bank
Ms. Carol A. Chapman, Assistant Editor, Charisma

Ms. Jane Dee Hull, Speaker of the Arizona House
of Representatives

State Senator Carol McBride Pirsch, Nebraska State
Legislature

C.D. Coleman, Senior Bishop, Christian Methodist Episcopal
Church

Joseph Morris, President, Lincoln Legal Foundation
Evelyn Bryant, President, Liberty County NAACP

Dewey Clover, President, National Association of Truck Stop
Operators

Representative William B. Vernon, Massachusetts House of
Representatives

Representative Anna Mowery, Texas House of Representatives
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47. Dean Ronald ?. Phillips, Papperdine University School of
Law

48. Mr. Doyle Logan, President, Alabama State Lodge Fraternal
Order of Police

49. Mr. Willie Willis, President, Alabama State Troopers
Association
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Senator THURMOND. Mr. Chairman, a bipartisan group of ap-
proximately 35 black attorneys, business people, and community
and religious leaders from South Carolina traveled to Washington
in August and met with me to discuss Judge Thomas. That was in
August when we were in recess. Most of you were at home, but I
was here. They indicated their overwhelming support for Judge
Thomas.

Mr. Larkin Campbell, an attorney from Columbia, who is a
member of the NAACP, endorsed Judge Thomas’ nomination and
stated, ‘“Clarence Themas is a man who would bring integrity,
wisdom, and foresight to the Supreme Court.”

Mr. Fletcher Smith, a Democrat, an attorney, member of the
Greenville County Council, and a member of the NAACP, present-
ed me with a resolution passed by the Greenville, SC, County Coun-
cil in support of Judge Thomas.

Several other individuals spoke to me about their strong support
for Judge Thomas. To name just two or three, Ms. Jean Burkins, a
very prominent woman in Columbia, an attorney, and a member of
the NAACP; Rev. Norman Pearson, vice president of Fuller Enter-
prises, also a member of the NAACP; and Mr. James Moore, a civil
rights activist and founder of the Committee for the Betterment of
Poor People. All these people endorsed Judge Thomas.

I ask unanimous consent that appear in the record.

The CHalrMAN. Without objection. I hope there wasn’t a reason
you weren't able to go home in August. You were welcome, I
assume,

You are not paying attention. [Laughter.]

Senator THURMOND. What do you think?

[The information of Senator Thurmond follows:]

Mr. Chairman, a bi-partisan group of approximately 35 Black attorneys, business
people and community and religious leaders from South Carolina traveled to Wash-
ington in August and met with me to discuss Judge Thomas. They indicated their
overwhelming support for Judge Thomas.

Mr. Larkin Campbell, an attorney from Columbia who is a member of the
NAACP, endorsed Judge Thomas' nomination and stated, “Clarence Thomas is a
man who would bring integrity, wisdom and foresight to the Supreme Court”. Mr.
Fletcher Smith, a Democrat, attorney, member of the Greenville County, and a
member of the NAACP, presented me with a resolution passed by the Greenville,
South Carolina, County Council in support of Judge Thomas. Several other individ-
uals spoke to me about their strong support for Judge Thomas; to name a few: Ms.
Jean Burkins, an attorney in Columbia who is member of the NAACP; Reverend
Norman Pearson, vice-president of Fuller Enterprises, also a member of the

NAACP; and Mr. James Moore, a civil rights activist and founder of the Committee
for the Betterment of Poor People.

Senator THURMOND. Judge Thomas, we are just about through. I
just want to make two or three remarks to wind up here.

First, I want to commend you for the outstanding job you have
done during your 5 days of testimony. There have been efforts to
try to get you to express yourself about decisions and about what
position you would take on the Supreme Court maybe. You have
had the courage and the resolution and the good judgment not to
fall for that.

You have answered many difficult questions with clear, thought-
ful answers. You have shown that you have the intellectual capac-
ity to sit on the Supreme Court. You made a good record at Holy
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Cross where you graduated and also at Yale Law School, and that
stood you well today.

The many difficult circumstances you have overcome in your life
have given you common sense to go along with your formal educa-
tion. As Chairman of the EEQC, you showed that you had the prac-
tical experience to handle a difficult position in an exemplary fash-
ion. You did a fine job there in spite of some criticism that was un-
justified. You did a good job, too, at the Civil Rights Education De-
partment.

Your testimony has also shown that you have the appropriate ju-
dicial temperament and the sensitivity to do well on the Supreme
Court. I believe you will be fair and open-minded and will under-
stand the vast impact your judicial decisions will have on the
people affected by them.

While you have discussed natural law, you have made it clear
that you will exercise judicial restraint, following the Constitution
and relevant statutory intent. Your record on the D.C. Circuit I
think shows that you have done just that.

Regarding crime, you have made it clear that you will be sensi-
tive to the rights of victims who must have a say in our criminal
Jjustice system, and that is important, and that you will also be fair
to defendants in hearing their cases.

In my opening statement, I stated certain characteristics I look
for in a Supreme Court nominee. In my 37 years in the Senate
here, I have had the pleasure of acting on hundreds and hundreds
of judges. And these are the qualities that I think we have to con-
sider: Integrity, courage, compassion, competence, judicial tempera-
ment, and an understanding of the majesty of our system of gov-
ernment, which a lot of people don't seem to understand.

Judge Thomas, I believe you have exhibited these qualities
throughout your life and during your testimony this week. I am
confident that you will make an excellent member of the Supreme
Court of the United States, and I commend you for the fine job
that you have done for this committee. Good luck and God bless
you.

Judge TaHomas. Thank you, Senator.

The CHAIRMAN. Thank you very much, Senator.

Judge I have some additional questions on expressive conduct,
but observing the expressive conduct of the people behind you,
what I will do is I will submit those to you in writing in the inter-
est of time and to accommodate the witnesses we have to come
after. They will not take a great deal of your time. We will not be
finished with the public witnesses until the end of this week, so
there is plenty of time to answer the questions. There are only
about three or four of them, and I do want to talk about the Barnes
case and a few others that involve expressive conduct. I would ap-
preciate your answering them for me.

Judge, I appreciate very much your willingness to accept the
President’s nomination, and I hope that as imperfect as the process
is—and there is none that I know that is perfect—that you appreci-
ate our responsibility. I thank you for the courtesy you have shown
to this committee, and we will hear from public witnesses who are
both for you, against you, and some who just want to come and ex-
press their concern.
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It has been the history of this committee, at least of late, of the
last several decades, to allow groups and individuals of standing to
do just that, and we will finish this hearing, God willing and the
creek not rising, sometime before this week is out. I have no inten-
tion of carrying it over into next week with the public witnesses.

Then within the next couple of weeks, we will as a committee act
on your nomination, and it will then be sent to the floor of the
Senate for the Senate as a whole to act on the nomination.

So I appreciate, again, your cooperation during this process. I
thank Senator Danforth and I thank the White House, with whom
you have been working for cooperating in the process. And I most
importantly want to thank your wife, who has sat through all of
this, and your sister, but even more importantly, Mom. It has been
a long, long time to sit there, and this is—a lot of what we talked
about, Mom, is boring, I know. But I appreciate your graciousness
to the commitiee, and it is obvious your loyalty and devotion to
your son is deep and is real. So I want to thank all of you.

Judge do you have any closing comment you wish to make to the
committee or to the public or to anyone?

Judge THOMAS. Just a word or two, Mr. Chairman.

Mr. Chairman, Senator Thurmond, I would like to thank you for
the courtesy and the fairness that you have shown me through this
process. I am one of those who believes that this process is critical,
and the longer I am a judge, the more important I think this proc-
ess is.

I would like to thank my family for being so patient and so sup-
portive, and Senator Danforth who said when I was nominated that
we would spend a lot of time together and who has been so wonder-
ful to me. And, of course, I would like to thank the President for
nominating me.

I have been honored to participate in this process. It has been
one of the high points—indeed, it is the high point from a lifetime
ﬁtl'g v;rlork, a lifetime of effort on behalf of sc many people. This is the

igh point.

Whatever your determination is, I would like to reiterate that I
have been treated fairly, that I have been honored, deeply honored
to participate here. And I am reminded of my reaction in Kenne-
bunkport when the President nominated me to the highest court in
the land. It always gives me goose bumps to say “the highest court
in the land.” Only in America could this have been possible. Thank
you all so much for your courtesy.

The CHAIRMAN. Judge, let me close your participation by suggest-
ing to you, some have asked why we have not asked certain ques-
tions. Any question that I have failed to ask is only because I be-
lieved it was not relevant to whether or not you could or should sit
on the Supreme Court of the United States of America. And so I
have asked you all that I think is relevant. And you have answered
some, you have not answered some, and you have made your judg-
ments about what you should answer. Again, I thank you for your
cooperation.

What we will do now, because I know as soon as we break we are
not going to have much order in this room for a moment, so if you
will sit with me so I can announce who comes next so that every-
one will know, we will move from here immediately upon a little
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bit of order being restored to the caucus room, when it occurs that
you leave, to the American Bar Association which has been tradi-
tional under Democratic and Republican leadership in the Senate.
They are the first public witnesses we hear from.

Then we will hear from a panel of legal scholars who support
your nomination, and we will see how far along we are this
evening. But, again, it is my intention to finish the public wit-
nesses by Friday. So I want everyone to know that.

Again, thank you all. Thank you and your family for your coop-
eration. We will recess for 5 minutes.

[Recess.]

The CHAIRMAN. The hearing will resume.

Our first panel is a panel of distinguished members of the Ameri-
can Bar Association, and 1 would like to welcome them all: Mr.
Ronald Olson, Mr. Best, and Mr. Watkins, all of whom are here to
do as the ABA has done in the past, I don’t know for how many
years, give us their best judgment as to the qualification of the
nominee, as they have with all nominees, to the Supreme Court.

Mr. Olson, I understand you are speaking for the committee, and
1 would ask you to keep your statement to 10 minutes or less, and
then the panel of Senators will have questions for you all.

Again, welcome and thank you for being here.

STATEMENT OF RONALD L. OLSON, CHAIR, STANDING COMMIT-
TEE ON THE FEDERAL JUDICIARY, AMERICAN BAR ASSOCIA-
TION, ACCOMPANIED BY JUDAH BEST, DISTRICT OF COLUMBIA
CIRCUIT REPRESENTATIVE, AND ROBERT P. WATKINS, FEDER-
AL CIRCUIT REPRESENTATIVE

" Mr. Owson. Thank you, Mr. Chairman, Senator Thurmond, hon-
orable members of the Judiciary Committee; I will meet that 10
minutes.

I would first like to elaborate a little bit on our introduction. My
name is Ron Qlson. I am a practicing lawyer in Los Angeles, CA,
and since August of this year, I have been the chairman of the
ABA'’s standing committee on the Federal judiciary.

I am accompanied today by two of my colleagues: Mr. Judah Best
on my left, and Mr. Robert Watkins on my right. Both are practic-
ing lawyers here in Washington, DC. Because of their location,
they were the primary investigators on behalf of the committee in-
sofaredas the investigation of the Honorable Clarence Thomas is con-
cerned.

The three of us are here in a representative capacity on behalf of
the American Bar Association committee, and further our commit-
tee on behalf of the legal profession as a whole. I would like to say,
Senator, at the cutset that it is a high honor to be here and be able
to participate in this proceeding, and we would like to express our
appreciation for the work of this committee, not only with regard
to this very important nomination, but every nomination to every
Federal court in the land.

Second, I would like to say that it has been a distinct privilege
for all of us on this committee to revisit the professio creden-
tials of the Honorable Clarence Thomas. With regard to our inves-
tigation, we were requested by the Attorney General of the United



