NOMINATION OF JUDGE CLARENCE THOMAS TO
BE ASSOCIATE JUSTICE OF THE SUPREME
COURT OF THE UNITED STATES

THURSDAY, SEPTEMBER 12, 1991

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice at 10:22 am., in room
325, Senate caucus room, Russell Senate Office Building, Hon.
Joseph R. Biden, Jr. (chairman of the committee) presiding.

Present: Senators Biden, Kennedy, Metzenbaum, DeConcini,
Leahy, Heflin, Simon, Kohl, Thurmond, Hatch, Simpson, Grassley,
Specter, and Brewn.

The CHaAIRMAN. Let’s officially begin the hearing with Judge
Thomas.

Judge, welcome. We are delighted to have you and Mrs. Thomas
back. We will follow, business as usual, and begin with the Senator
from Wisconsin, Senator Kohl who will have one-half hour of dia-
logue with the witness.

Senator Kohl.

Senator Konr. Thank you very much, Mr. Chairman.

Good morning, Judge Thomas.

Judge THOoMAS. Good morning, Senator.

Senator KonL. Glad to see you this morning.

Judge Thomas, Monday's New York Times said that you were
“involved in mock committee sessions in which your answers were
tried out in front of lawyers pretending to be committee members.”

My question is three-fold: First, who played me? [Laughter.]

Was it Kevin Costner or Mel Gibson? Second, I would like to
know who played Senator Metzenbaum? [Laughter.]

Senator HarcH. Nobody would have that——

Senator KonL. Third, Judge Thomas, I would like to know who
could possibly have played Senator Simpson?

Judge TuoMas. That is a good question, Senator. 1 don’t remem-
ber precisely, but I think that it may have been Senator Danforth
who played all three. But I can’t remember precisely.

Senator KosL. All right. Judge Thomas, 1 would like to ask you
why you want this job.

Judge THOMAS. Senator, being nominated to the Supreme Court
of the United States is one of the highest callings in our country. It
is an opportunity. It is an entrustment, an entrusting of responsi-
bility by the people of this country, by this body, to make some of
the most difficult and important decisions in our country.
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It is an opportunity to serve, to give back. That has been some-
thing that has been important to me. And I believe Senator, that I
can make a contribution, that I can bring something different to
the Court, that I can walk in the shoes of the people who are af-
fected by what the Court does.

_You know, on my current court, I have occasion to look out the
window that faces C Street, and there are converted buses that
bring in the criminal defendants to our criminal justice system,
busload after busload. And you look out, and you say to yourself,
?ll:d I sa}v to myself almost every day, But for the grace of God

ere go .

So you feel that you have the same fate, or could have, as those
individuals. So I can walk in their shoes, and I can bring something
different to the Court. And I think it is a tremendous responsibil-
ity, and it is a humbling responsibility; and it is one that, if con-
firmed, I will carxuout to the best of my ability.

Senator KoHL. right. That is good.

Judge Thomas, if I understand you correctly, you are going to
leave behind almost all of your views about what type of society we
ought to be and what t; of policies we ought to apply. Two ques-
tions. First, why after 20 years in the forefront of these battles do
you want to leave all of this behind? And the second question is: If
you do leave so much of this behind, what is left?

Judge THomMas. Though it may sound rather strange to some in-
dividuals, the kind of fighting and the in-fighting and certainly the
difficulties of battles, those kinds of battles in the political process I
think are wearing. So it is not the confrontation that I ever rel-
ished or enjoyed. In fact, that is the opposite of my personality. I
like to try to find consensus. So I don’t miss and have not missed
on this court having those kinds of battles. We have reasoned, con-
structive debate on the court.

But with res to the underlying concerns and feelings about
people being left out, about our society not addressing all the prob-
lems of people, I have those concerns. I will take those to the grave
with me. I am concerned about the kids on those buses I told you. I
am concerned about the kids who didn’'t have the strong grandfa-
ther and strong grandparents to help them out of what I would
consider a terrible, terrible fate. But you carry that feeling with
you. You carry that strength with you. You carry those experiences
with you. I don’t think you have to carry the battles with you. It is
a difficult weight.

Senator KoHL. Judge, I would like to come back to a question
about preparation. en I was running for the Senate, I worked
with people who helped prepare me for debates, so in my mind
there is nothing wrong with getting some advice and help in pre-
paring for this hearing. But [ wouldg like to ask you some questions
about the process.

When you were holding practice sessions, did your advisers ever
critigue you about responses to questions in a substantive way? Did
they say, for example, “You should soften that answer,” or “Don’t
answer that question, just say that you can’t prejudge an issue that
may come before the (gourt"?

Judge THoMmAs. Senator, the answer to that is unequivocally
“no.” I set down ground rules at the very beginning that they were
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there simply to ask me and to hear me respond to questions that
have been traditionally asked before this committee in other hear-
ings and to determine whether or not my response was clear, just
to critique me as to how it sounded to them, not to myself, but not
to tell me whether it was right or wrong or too little or too much.

Senator KoHL. Good. Judge Thomas, most Americans believe
that the Supreme Court should have a fierce independence. Do you
see any problem in terms of the system of checks and balances, and
separation of powers in having members of the executive branch
detailed to assist in the confirmation of a member to the Supreme
Court? Do you think that such assistance creates an appearance of
impropriety, because it blurs the lines between the branches of
Government?

Judge THOMAS. Senator, the process of confirmation, as you can
imagine, is a difficult one. The last 10 weeks have involved my an-
swering countless questions, responding to significant document re-
quests that I personally could not respond to, and information that
was contained in the executive branch.

Traditionally, individuals in the executive branch have assisted,
but, again, there I made it clear what my rules were. They were to
do nothing more than provide me with information such as case
law, documents that I needed to prepare myself at my request.
They in no way did anything more than provide that information.

For example, they would be more in the order of what I would
have my law clerk do, provide me with the material that I need.

Senator KoHL. But it is said in the New York Times—perhaps
they were misquoting—that there were mock sessions between you
and people from that branch during which questions were asked
and answers were given. That is entirely different from what you
just said.

Judge THomMaSs. To my knowledge, there was one individual from
the—there were a number of individuals from the executive
branch, that is right. I thought you were talking about the individ-
uals who assisted me with the documents, not the individuals in
mock sessions.

Senator Konr. No, no. We are talking about the whole process,
the preparation, the involvement, the fact that the executive
branch and you have been working together on this nomination in
all the various ways, including preparation for this hearing. And I
am asking you not whether or not you have the right to do it. You
do. | am asking whether or not that blurs the separations that are
supposed to exist as between the branches of Government.

Judge THOMAS. I am sorry I was not responsive. I think that
there would be certainly be no more conflict than one would have
when a clerk from your staff argues before you in the subsequent
years. I do not think there would be, Senator. I can see the con-
cern, but I do not think that there would be at all.

Senator Konwr. All right.

dJudge THoMAs. And the preparation is dearly needed, the help,
the assistance is dearly needed.

Senator KoHL. Good. Judge Thomas, I would like to talk to you
about the right to privacy for just a minute. Yesterday, you told
Senators Leahy and Metzenbaum that you had no opinion, either
personally or professionally, about the legal issues raised in Roe,
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and that you have never had an opinion and never discussed it.
That is a very strong statement to make to this committee and to
the American people.

I would like to ask you a related, but nonlegal question. As Clar-
ence Thomas the man, a human being, do you have a personal view
on whether society ought to provide women with the option of
having an abortion?

Judge THOMAS. Senator, I would essentially reply as I have yes-
terday, and that is this or in this way: I think that in this area
that the need for a judge such as myself to maintain impartiality is
critical. I think that whether or not I have a view on this impor-
tant issue is irrelevant to being an impartial judge and having one
could undermine or create a perception that could undermine my
impartiality. That is very important to me, and I think it is criti-
cal, if not important to any other judge.

Senator Kour. That is fine, but the question I asked is whether
you have, as a human being, a personal view on this subject.

Judge THoMAS. Senator, I understand the concerns on both sides
of the issues. [ am certainly a citizen who attempts to keep abreast
of the news and to be aware of the issues in this couniry. But as [
indicated before, whether or not I have one I think is irrelevant to
my being impartial or considering this issue as a judge.

Senator KoHL. Judge Thomas, yesterday you reminded us that
the panel that is judging you is all white and all male. Do you
think that your responses on this question would have satisfied a
panel composed of 14 women, instead of 14 men?

Judge THOMASs. I don’t know, Senator. I would hope that the
manner in which I am judged, in a fair and impartial manner, does
not depend on the gender or the race of those judging me.

Senator Koxr. In 1987, Judge Thomas, you said that you be-
lieved, and I quote, “Our civil rights policy should be based on fun-
damental principles and the assumption that Americans are basi-
cally decent, and that they prize fairness.” Yet you told Juan Wil-
liams, for an article in the Atlantic Monthly, that you believe that
the white world is wrought with racism. ‘“There is nothing you can
do to get past black skin. I don’t care how educated you are, how
gfi?d you are at what you do, you will never be seen as equal to
whites.”

Judge Thomas, those are contradictory statements and I would
like to ask you: First, how you can oppose most forms of affirma-
tive action, if America is basically racist; and second, how can you
support any type of affirmative action, if Americans are as basical-
ly decent and fair as you have suggested?

Judge THoMas. Senator, it is clear from the testimony that 1
have given you here about where I grew up, that I understand the
realities of our country. It should be clear from my biographly that
I understand that racism exists. Throughout my speeches, 1 have
made it clear that there is unfairness, in speeches at commence-
ments of Savannah State College, Compton, wherever, places that 1
have had occasion to speak to minority students and to others, I
have pointed out this unfairness, but I appealed.

There is an individual I heard recently who said that we can
seek revenge or prosperity. I have tried to appeal to that which is
good. I have been there where 1 have been angry and upset, and I
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understand what it means to be angry and upset. But what I have
tried to do during my tenure at EEOC, during my public life, recog-
nizing that there are these contradictions in our society, I have
tried to appeal to what is good, what can move us forward, not
backwards.

With respect to affirmative action programs, I tried to explain
yesterday the tensions between the notion of fairness to everyone
and this desire to help people who are left out. There is a tension,
and how far do you go in trying to include people who are left out,
and not be unfair to other individuals, and it is one that I had
hoped that we could wrestle with in a constructive way. But as the
debate went on, unfortunately, we were not able to, and the rheto-
ric was heated.

But I have initiated affirmative programs, I have supported af-
firmative action programs. Whether or not I agree with all of them
I think is a matter of record. But the fact that I don’t e with
all of them does not mean that I am not a supporter of the under-
lying effort. I am and have been my entire adult life.

Senator Konr. All right. Judge Thomas, I would like to talk
about a subject which is somewhat sensitive, but it seems to me we
ought to address it openly. In the article by Juan Williams, you
said you were troubled with the possibility of being selected for a
position because of your race. In that instance, you were speaking
about your appointments to the head of the Office of Civil Rights
at Education, and also to head the EEQOC. Did you have similar
thoughts when you were nominated for the Supreme Court, Judge
Thomas?

Judge THoOMAS. Senator, my concerns were in being selected for
the two positions that you stated, was that I sensed that it was
automatically assumed that, since I was black, these are the posi-
tions for me, it is expected that I would go to that sort of a posi-
tion, as opposed to the Energy Department, for example.

The President indicated that he nominated me as a result of his
search, as limited or as broad as it may have been among those in-
dividuals, he felt that I was the best qualified. I take him at his
word, but I also believe that there is a need in all of our institu-
tions, on the Supreme Court and elsewhere, in diversity. I think it
is important to our society.

Senator KoHL. Well, are you troubled by what mainstream peri-
odicals have been saying now for several weeks. I quote just one,
U.S. News & World Report. They said you were “picked from a
pool of one to fill a quota of one.” That has been said in some way
by half a dozen or a dozen mainstream periodicals around the
country. Does that bother you?

Judge THOMAS. Senator, there is much that has been said over
the past 10 weeks that has troubled me. To say that is the most
trougling thing that has been said, I think would not be accurate,
but that would trouble anyone, and also I think it is inaccurate.

Senator KoHL. Judge Thomas, you have had some harsh things
to say about Congress—s0 have 1 and so have most of the American
people. But unlike most of the American people, you have worked
in the Congress. In fact, you have worked in the executive, legisla-
tive and the judicial branches. I would like to ask you a few ques-
tions about your experience in these areas.
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In a 1988 speech at Wake Forest, you said that legislators “brow-
beat, threaten and harass agency heads.” In the Wake Forest
speech and in another 1988 speech, you said that Congress was,
and I quote, “a coalition of elites which failed to be a deliberative
body, which legislates for the common or the public interest,” and
that Congress was “no longer primarily a deliberative or even a
law-making body.”

So, Judge Thomas, why would a man like you, with strongly held
ideas about public policy, ever want to work in this branch of gov-
ernment, the courts, wcl)l,ere you have an obligation to uphold the
bad laws that you say Congress makes?

Judge THOMAS. First, let me go back to the position that I was in
as a member of the executive branch. As I indicated yesterday,
there is tension between the two branches, and particularly in the
oversight process. I felt, as the head of an agency who had been
called to the Hill on a number of occasions in some very difficult
circumstances, that particularly some of the staffers went too far
in micromanaging the agency and made it very, very difficult.

I think that the legislative role of Congress, as well as the over-
sight roles of Congress, are very, very important. It is a little easier
to see, when you are not the object of an oversight hearing.

In my current job, our role is to determine the intent of Con-
gress, I believe that I have done that fairly and impartially. I have
stated very clearly that my job is not to engage in a policy debate
with Congress. I am out of that role. I am not in the political
Eraalnch. I am in the neutral branch, and my job is to remain neu-

ral.

When I was in the political branch, 1 think I fought the policy-
making battles, and I am sure that individuals on this side has
some——

Senator KonL. That is all right. I just want to go back and quote
to you what you said, and ask you, do you remember saying it? Is it
true? And do you believe it? You said that “Congress was a coali-
tion of elites which failed to be a deliberative body that legislates
for the common good or the public interest,” and you said that
“Congress was no longer primarily a deliberative or even a law-
making body.” Is that how you feel?

Judge THOMAS. Today?

Senator KoHL. Today. [Laughter.]

Here, sitting before 14 of ug who are going to vote.

Judge Tuomas. I can’t, Senator, remember the total context of
that, but I think I gaid that and I think I said it in the context of
saying that Congress was at its best when it was legislating on
great moral issues. Now, I could be wrong. I think I have turned
over 138 speeches, and I can’t remember the details of all of them,
but I did say and I do remember saying that Congress was at its
best when it was deliberating the great moral issues of our time,
such as, for example, our involvement in the Persian Gulf conflict.

Senator Konr. All right. Judge, I would like to briefly follow up
on Senator Simon’s church-state questions. During your appellate
court confirmation hearing, we discussed your views on school
prayer and I asked you about your 1985 statement where you said,
“As for prayer, my mother says when they took God out of the
schools, the schools went to hell. She may be right. Religion cer-
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tainly is a source of positive values, and we need to get as many
positive values in schools as possible.” You said that was your per-
sonal view, but of no consequence; that as an appellate judge, you
would be bound to follow Supreme Court precedent.

Now, however, you are being considered for the Supreme Court
and you will be in a position to set precedent. Your personal views
are of great consequence, so I would like to ask you this: The Su-

reme Court has repeatedly ruled that prayer in the schools vio-
ates the first amendment. Given your statement in 1985, could you
explain your views on prayer in school today?

Judge Tromas. Senator, as I indicated yesterday, my comments
there were not taken to in any way reflect on the legal rulings on
the establishment clause or the free exercise clause. As I indicated
yesterday, that from my standpoint, as a citizen of this country and
as a judge, that the metaphor of the Jeffersonian wall of separation
is an important metaphor. The Court has established the Lemon
test to analyze the establishment clause cases, and I have no quar-
rel with that test.

The Court, of course, has had difficulty in applying the Lemon
test and is grappling with that as we sit here, I would assume, and
over the past few years, but the concept itself, the Jeffersonian
wallll of separation, the Lemon test, neither of those do I quarrel
with.

Senator Konr. All right. In your view, Judge, what is the current
state of the law with regards to the establishment clause of the
first amendment?

Judge THomas. The Court now, in the application of the Lemon
test, that is that there be a secular purpose to the legisiation or the
action, that there be no primary sectarian effect and there be no
unnecessary entanglement of government in the affairs of religion.
It has been difficult for the Court, as I noted, to apply. The Court
has been split between I think those who feel that there should be
some accommodation and those who think there should be an abso-
lute separation.

Justice O’Connor, of course, has offered some movement in the
area, as well as Justice Kennedy I think has applied a coercion
test. I think the judges are grappling at, when church and the gov-
ernment are inexorably in contact with each other, how much sep-
aration can there be and how do you draw the line.

I think it is difficult. It hag been difficult for the Court. We see it
in the cases with the Christmas displays and the Court has not re-
solved it, but I think the analysis, the Lemon test, as well as the
understanding that the separation must be there is important, but,
in practice, it is difficult.

enator Konr. How do you reconcile your willingness to discuss
this area of the Constitution, which is still unsettled law, with your
unwillingness to discuss another area of the Constitution, which is
the woman’s right to choice?

Judge THOMAS. Senator, I think what I have attempted to do is,
to the best of my ability, without judging or prejudging the case, to
simply set out in an area that you have requested the analysis of
what the Court has done and where it has gone.

I have indicated and I think it is important to indicate that the
area of Roe v. Wade is a difficult, it is a controversial area. Cases
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are coming before the Court in many different postures. And 1
think it would—and I think it is a judgment that each member of
the judiciary has to make. I think it would undermine my ability to
impartially address that very difficult issue, if I am confirmed, to
go further than I have gone.

Senator KoHL. All right. Finally, Judge, with respect to all the
things that you have said and written in the past and the things
that you have asked us to discount today—I am thinking also about
the meeting we had in my office when you said that we should for
the most part forget about what we have read and written about
{lou—.you said that the real Judge Thomas would come out at the

earings. My question is, Why is it inappropriate for us to make an
evaluation of your candidacy based upon all the things that you
have written and said—particularly in view of the fact that you
have been on the court for only 16 months? If we are going to
make an informed judgment on behalf of the American people,
why are your policy positions not important? How are we supposed
to make a judgment on you? Is it fair for you to say to us, for the
most part: members of the panel, just view me on what I am saying
here this week; don't view me on what has been written about
me—about my speeches, the things that I have said? Does that give
us the most complete opportunity to make the evaluation that we
need to make on behalf of the American people?

Judge THOMAS. Senator, I think that I have turned over in re-
sponding to requests, as a result, I think 32,000 pages of documents.
I have spent the last decade in the Government. I think that the
material is there. I think that a fair reading of my record is a read-
ing which indicates that I am one person who has attempted to be
involved and attempted to do some good, who did not hide, who did
not sneak away from the problems, who tried to grapple with
them, who tried to take them head on, and who tried to make a
difference. I think the record is relevant, but I think it has to be
understood that when I was in the executive branch, I was in the
executive branch. I am a member of the judiciary, and I think it is
a fair question from me to you is to see whether or not my policy
positions have tainted my role as a judge.

Senator Konr. Well, you have only been on the court for 16
months, and so we are not in a position to see how your policy posi-
tions are, either consistent or not consistent with the things that
you have done on the court. But in many areas, you are asking us
to recognize that, some of the policy positions that you have taken
in the past, were just that—policy positions—and they don’t have
any relevance to your court experience or the kind of experience or
expertise that you will bring to the Supreme Court.

For example, you say you turned over 32,000 pages to us, and yet
when we come back to you and say, well, what about this or what
about that, you are saying that doesn’t count or that doesn’t count.
In your opening statement, for example, for the most part you said
that you are an example of a person who has pulled himself up by
the bootstraps, who is a good, honest, decent, hard-working, effec-
tive, intelligent man—which you are. And I think to an extent this
approach troubles me. Your hearing has been a continuation of
that kind of experience and you have encouraged us to judge you
on that. But I think that we and the American people, Judge
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Thomas, should be given the full opportunity to judge you on the
whole range of your life experiences, which does include the things
that you have said and written and done, just like it does for the
rest of us.

When I ran for office, I wasn’t able to say don’t consider this or
don’t consider that. The voters wouldn’t allow that. And they con-
sider everything I have done, everything I have said. And I think
that that is the way the process should work in a democracy. And
to the extent that you think I am exaggerating, I would be interest-
ed in your response, and then I am finished.

Judge Toomas. Senator, I think that if this were an oversight
hearing and I could go back and discuss all the policies and tell you
that, yes, it is relevant to me going back and running my agency,
running the agency that I have been asked to run or permitted to
run.

When one becomes a judge, the role changes, the roles change.
That is why it is different. You are no longer involved in those bat-
tles. You are no longer running an agency. You are no longer
making policy. You are a judge. It is hard to explain, perhaps, but
you strive—rather than looking for policy positions, you strive for
impartiality. You begin to strip down from those policy positions.
You begin to walk away from that constant development of new
policies. You have to rule on cases as an impartial judge. And I
think that is the important message that I am trying to send to
you; that, yes, my whole record is relevant, but remember that that
was as a policy maker not as a judge.

Senator KoHL. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

Judge, before I begin my questioning, I would like to point out
for the record there are 32,000 pages of documents, but I would
guess 31,000 pages of those have nothing to do with what you have
writien, nothing to do with what you said. They are agency docu-
ments. So the implication should not be left here that anybody has
questioned you on even a remotely large part of those 32,000 pages.

All you have been questioned on so far and all I think the Sena-
tor was making the point about is that we are trying to figure out,
as you said, how you would rule—we don’t want to know how you
would rule on cases. We want to know how you think about ruling
on it. And all the questions asked of you, none of them thus far
have had anything to do with 32,000 pages of documents. They
have to do with probably—if you added up all the speeches you
gave that would give us insight into how you think, maybe there is
1,000. Maybe there is 500; maybe there is 1,200 pages. But that is
what we are talking about. I know you know that. I just want to
make sure that the public doesn’t think you have to go back and
look over 32,000 pages of documents and analyze it. That is sort of
the Wall Street Journal argument. You know, this has nothing to
do with 32,000 pages of documents.

Now, Judge, I want to see if I can come away from this round of
questions with a better understanding of the method—not the
result, the method—that you would apply to interpreting the very
difficult phrases in the Constitution, which have been phrases that
have been matters of contention for 200 years or more and, when
interpreted, have sent the country off in one direction or another.
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Now, you will be pleased to know I don’t want to know anything
about abortion. I don't want to know how you think about abortion.
I don’t want to know whether you have ever thought about abor-
tion. I don’t want to know whether you ever even discussed it. [
don’t want to know whether you have talked about it in your sleep.
I don’t want to know anything about abortion. I mean that sincere-
Rr, because I don't want that red herring, in my case at least, to

etract from what I am just trying to find out here, which is how
do you think about these things.
en you and I talked on Tuesday in this hearing, you said, and
I quote, “I don’t see a role for the use of natural law in constitu-
tional adjudication. My interest in exploring natural law and natu-
ral rights was purely in the context of political theory.”

Now, that struck me as something different than you said in
many speeches, and 1 gave you some of those speeches yesterday so
that you would know what I wanted to talk about today. And you
know I want to talk about this subject with you so I can under-
stand it better.

So let’s start with not what you said in the speeches but what
you told the committee so far ahout whether natural law does or
does not impact on the Constitution.

Yesterday you told us that the Framers of the Constitution “sub-
scribed to the notion of natural law.” But you emphasized that any
such belief, any belief held by the Framers based on natural law
had to be reduced to positive law; that is, put in the Constitution
for it to have any effect or impact on adjudication.

The Framers, you said, sometimes “reduced to positive law in the
Constitution aspects of life principles they believed in; for example,
liberty. But when it is in the Constitution, it is no longer natural
rights. It is a constitutional right, and that is an important point.”

So as I heard that statement, I began to think I am beginning to
understand your thinking on this, but I want to be sure. Do you
recall saying that yesterday?

Judge THOMAS. Ivgeneraﬁy recollect,

The CHAIRMAN. And is that a fair rendition?

Judge THoMas. I think it is.

The CHAIRMAN. Then you went on to say, and I quote, “Positive
law is our Constitution, and when we look at constitutional adjudi-
cation, we look at that document.” So it is purely positive law. It is
purely that Constitution, this document. When you as a judge are
interpreting it, the fact that the Framers may or may not have
based the Constitution on natural law—and you and I think they
did—that does not impact on adjudication unless it was reduced to
writing in the Constitution. Then it is positive law. That is what
you mean by positive law, right?

Judge THOMAS. That is right.

The CuamMaN. Now, so it is purely pogitive law that you as a
judge lock to in order to decide a case; is that right?

Judge THomas. I think I indicated in later testimony—and this is
an important point, and it is one—as I read your op-ed piece, it is
one that I think you ask in a different way. You say, Is it rigid or
is this concept cuty natural law rigid? For me, that question would
be, Is the concept of liberty rigid?

The CHAIRMAN. [ see.
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Judge THoMAS. And in our constitutional tradition, the concept
of liberty, liberty is a concept that has been flexible. It is one that
has been adjudicated over time, looking at history, tradition, of
course starting with what the Founding Fathers thought of the
cancept of liberty, but not ending there.

The CHamrMaN. QK. I am beginning {0 understand. So natural
law informed the notion of liberty. You and I have both read—be-
cause of our backgrounds, I suspect we have both read—I won't get
into Aquinas and Augustine and all of that, but Locke looked back
to the concept of natural law as an evolvmg notion. Montesquieu
talked about it. Jefferson understoed it. He was in Paris. He was
probably the only one that fully understood it. But others who
were there writing the Constitution, they talked about it. They had
what they wrote about the Declaration, as you say in other places,
and in the Constitution they reduced these broad notions of natu-
ral law, the natural rights of man, to this document.

Now, you say that they put some of these natural law principles
in the document in words like liberty, you just mentioned. You in-
dicate that once liberty was in the Constitution, it becomes positive
law. But now comes the hard question, as you and I both know. A
judge has to define what liberty means. Now, how does a judge
know what the ambiguous term liberty means in the Constitution?
And I want to start with a key term in the Constitution, one that
protects the right of privacy and many other rights. And that is
the word you mentioned yesterday and you mention again here
today—liberty.

Yesterday you told the committee our founders and our drafters
did believe in natural law, in addition to whatever else philoso-
{mhers they had, and I think they acted to some extent on those be-
iefs in draﬂ:mg portions of the Const:ltutmn, for example, the con-
cept of liberty in the 14th amendment. So the concept of natural
law, liberty, 13 embodied—you say, and I agree with you—in the
14th amendment.

You also then said, “To understand what the Framers meant and
what they were trying to do, it is important to go back and attempt
to understand what they believed, just as we do when we attempt
to mterpret a statute that is drafted by this body to get your under-
standing.”

Now, as I understand this, Judge, while you reject any direct a p
plication of natural law—that is, you sitting there and saying
think natural law means * * * therefore, I rule.” Even though you
reject the direct application of natural in constitutional adjudica-
tion, you would use natural law to understand what the Framers
had in 7mind when they interpreted these broad notions. Isn’t that
correct?

hJudge THomAs. Not quite, Senator. Let me make two points
there.

The Framers’ view of the principle of liberty is the important
point.

The CuairMaN. Right.

Judge THoMas. Whatever natural law is, is separate and apart.
The important point is what did the Framers think they were
doing. What were their views.

The CHAIRMAN. Got you.
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Judge THomas. The second point is this: That is only a part of
what we conceive of this notion in our society. The world didn’t
stop with the Framers. The concept of liberty wasn't self-defining
at that point.

The CHAIRMAN. Right.

Judge THoMAS. And that is why I think it is important, as I have
indicated, that you then look at the rest of the history and tradi-
tion of our country.

The CrairMAN. 1 agree with you completely—which may worry
you, but I agree with you completely.

Now, as a matter of fact, you used that argument to take on the
original intent people in some of your speeches. You basically say,
hey, you folks who just go original intent and are pure positivists,
you have got to look at intent, real intent. And the real intent of
these guys is not just static. It goes on. It is informed by changes in
time, and also you have got to understand, as I understand you,
that they used the word liberty because they believed it to be a
natural right of man. I mean, to be specific, you say—and this is
what you said here: “Our founders believed in natural law, but
they reduced the natural law to positive law.” And one of those
concepts in natural law they reduced was liberty to positive law be-
cause the word liberty appears in the Constitution, in the 14th
amendment in particular.

Now, in a speech before the Pacific Research Institute, which I
gave you yesterday, you praised the opinion of Justice Scalia in
Morrison v. Olson. That is the case where the Supreme Court
upheld, as you know, 7-1, the right of the Congress to say there
can be a special prosecutor, like Walsh, like the Iran-Contra. It
wasn’t about Iran-Contra but the special prosecutor.

But Scalia filed a lone dissent, and you praised his dissent, and
you said the following: “Justice Scalia’s remarkable dissent in Mor-
rison points the way toward the correct principles and ideas. He in-
dicates how again we might relate natural rights to democratic
self-government and thus protect the regime of individual rights.”

You go on to say that, “The principles and ideas indicated by the
opinion and the Massachusetts Bill of Rights”—which you quote—
“refers to''—and you are referring now, you say “summarizes well
the tie between natural rights and limited government. Beyond his-
torical circumstances, sociological conditions and class bias, natural
rights constitutes an objective basis for good government. So the
American founders saw it and so should we. But we don’t. Try talk-
ing to a Justice Department attorney about natural rights, and
when you mention the venerable term, they assume that you want
an activist Court along the lines of Mr. Justice Brennan. That such
an assumption must be fought reveals the extent to which the term
natural rights has been corrupted and misunderstood, and not only
among the class of conservative sophisticates in Washington.”

Now, I don’t know any other way to read this passage than to
conclude that you believe that natural law and natural rights
should help judges decide constitutional decisions.

Judge THomas. No, Senator. I have said that over—I have re-
peated that continually here.

The CHARMAN. I know, but that does not jibe.
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Judge Tuomas. But, Senator, I was speaking as the Chairman of
EEQC, and let me explain to you what my interests were. 1 have
under oath, in my confirmation for the court of appeals and for
this Court, tried to explain as clearly as I possibly could what I was
attempting to do. In speech after speech, I talked about the ideals
and the first principles of this country, the notion that we have
three branches, so that they can be intentioned and not impede on
the individual. That is what this case is about. At bottom, the case
is about an individual who could be in some way, whose rights
could be impeded by an individual who is not accountable to one of
the political branches. That was the sole point.

The CHAIRMAN. I understand the point.

Judge THoMAS. I have not in any speech said that we should ad-
judicate cases by directly appealing to natural law.

The CHATRMAN. What was Scalia doing?

Judge THoOMAS. Senator, he was——

The CHAIRMAN. He was adjudicating a case, wasn’t he?

Judge THoMAS. Senator, he was pointing out the relationship, the
purpose of the relationship among the branches.

The CrHairMAN. Right, but, Judge, wasn’t the reason he was
pointing it out—if need be, we will spend all day Friday on this—
wasn’t the reason he was pointing this out because he wanted the
case adjudicated, decided in a way differently than the seven Jus-
tices who decided in favor of the existence of, the constitutionality
of? He was adjudicating. Now, what is this, it seems like we are
engaged in a little bit of sophistry here. Wasn’t he adjudicating a
case?

Judge THoMAs. He was adjudicating a case. I am only pointing
to, as I say here, the concern that I had between the relationships
in the branches. If, Senator, I as a sitting Federal judge had writ-
ten this speech, considering the fact that I adjudicate cases as a sit-
ting Federal judge, and did not draw a clean distinction between a
speech that is talking generally about the protection of individuals,
then I think you have a very valid point.

The CHalRMAN. What did Scalia do, Judge? Didn’t Scalia do just
what you said? Scalia applied natural rights in making a decision,
a decision before the Supreme Court of the United States of Amer-
ica. You say that is what he did and you recommend to everyone
else, look at what he did, it is 2 good thing.

Judge Tuomas. Senator, I beg to differ.

The CrairMAN. OK.

Judge THOoMAS. I have attempted, in good faith and under oath
twice, to make clear that I don’t think that an appeal, a direct
appeal to natural law is a part of adjudicating cases.

Now, the point that I was attempting to make here, as I indicat-
ed to you, is simply he indicates how, again, we might relate natu-
ral rights to democratic self-government.

The Carairman. Right, that is what he was doing.

Judge THomas. Relate. I didn’t say adjudicate cases.

The Caairman. All right.

Judge TrOMAS. Senator, I am interested, I was interested in the
notion that you have the three branches of Government and——

The CralRMAN. Right.
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Judge THOMAS [continuing). And you have an individual. Now,
let me give you an example of m int, talking about the ideal. 1
thil_l(]li ’;lllat we agree that the idea tﬁgt all men are created equal is
an ideal.

The Cuairman. Right.

dJudge Tromas. It is certainly one that was in our Declara-
tion——

The CHAIRMAN. Is it based on natural rights?

J}llldge TaoMAS. It was based on our Founders' belief in natural
right.

The CuaimrMan. Right.

Judge THomas. But slavery existed, even as that ideal existed.

The CHAiRMAN. Right.

Judge THomas. That did not mean that slavery was right or com-
ported with that idea. It did not mean that you could end slavery,
without a constitutional amendment.

The Crairman. Agreed. That is the point, Judge. The point is
you say our Founders looked to natural law to inform what the
put in the Constitution, but it doesn’t matter. The fact they said al)l,
men are created equal didn’t mean anything until the 13th and
14th amendments to stop slavery. But once they put it in, this nat-
ural law principle in 1866, it became part of the law and now we
have to treat it as law. But because it is uncertain what that
means—for example, does “all men” mean all women? That is
:lvhat the 14th amendment was about and we have concluded it

oes.

Because we don’t know what it means, because it is broad and
ennobling, we have to go back, you said, and look at the Framers
and what they meant.

Judge THoMaS. As a starting point.

The CHAIRMAN. As a starting point. So, at least, Judge, will you
not acknowledge you conclude that natural law indirectly impacts
upon what you think a phrase in the Constitution means?

Judge THoMas. To the extent that it impacts, to the extent that
the Framers' beliefs comport with that.

The CuairMaN. Right, what the Framers thought natural law
meant.

Judge TroMas. But the important point is what the Framers be-
lieve. 1, for example, I think I said in—I am trying to find the pre-
cise statement here——

The CHAIRMAN. Take your time. We have a lot of time. Take
your time.

Judge Tromas. I think in referring in the speech to what a plain
reading of the Constitution——

The CHAIRMAN. I read it.

Judge THoMAS [continuing). It is to indicate that Harlan’s dissent
relies on his understanding of the Founders’ arguments—-

The CHAIRMAN. Right.

Judge THoMAs [continuing). Not some direct appeal to any broad
law out there that we don’t know.

The CHAIRMAN. But how did he figure out what the Founders
meant by natural law?

Judge THOMAS. Again, I think, Senator, you look at the debates,
you look at whatever it was that Harlan had available to him.
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There is not an explicit direct reliance on anything other than
what he could find the Founders meant.

The CuAlrRMAN. Right.

Judge THoMAs. How do we look at history and tradition, how do
we determine how our country has advanced and grown, it is a
very difficult enterprise. It is an amorphous process at times, but it
is an important process.

The CHAIRMAN. Well, that is the one we are trying to find out
you used, Judge. For example, before I leave the Pacific Research
speech, let me digress for just a moment. In that speech you said,
and 1 quote, “Conservative heroes such as the Chief Justice failed
not only conservatives, but all Americans in the most important
case”—that is Morrison—"“the most important case since Brown v.
Board of Education. 1 refer, of course, to the independent counsel
case of Morrison.” And you said the Morrison case upheld the con-
stitutionality of independent counsel, which did uphold it, and you
thought Scalia was right that it shouldn’t have upheid it.

Now, Judge, why is a case upholding the legality of an independ-
ent col?msel the most important case since Brown v. Board of Edu-
cation!

Judge TrHOMAS. Senator——

The CHaiRMAN. Why do important cases, Baker, New York
Times,?and the Pentagon Papers, why does that one, just out of cu-
riosity?

Judge THOMAS. Well, the reason that I use that approach was for
most people it had to do with an obscure point, the separation of
powers, so that doesn't exactly excite people in an audience. The
point, tho;fh, that was I was trying to indicate to them is that
when we address cases involving the structure of our Government,
there is a subsequent impact or could have a direct impact on indi-
viduals, and I think that is the point that I made in the speech,
and that was the central part of the s h. It was not an exegesis
of the Supreme Court opinion itself, but how it affected the rela-
tionship of the Government to individuals.

Again, it is a point that [ would have to make again, Senator,
that underscores much of the discussion of natural law. It has to be
understood that 1 took on this endeavor, as the Chairman of EEOC,
because of my general view that the last great person who was able
to inspire our country toward an ideal was Martin Luther King
and the notions of the poor treatment of people in our society.

The CrHAlRMAN. I agree with you, Judge.

Judge THOMAS. It was not an effort, as I indicated in my confir-
mation hearings for the Court of Appeals, to establish a constitu-
tional philosophy to adjudicate cases.

The CuairmaN. Well, Judge, I don’t know how iou can possibly
say that, since {211 say the Framers—let’s just stick to liberty—the
Framers put liberty in the Constitution, because they thought it
was a natural law principle, they put it in the Constitution, it
became positive law, nobody knows what liberty means, for certain,
so judges today have to go back and look at what the Framers
meant by it. How you cannot examine what their view of natural
law was, in order to know what they meant is beyond me, but——

Judge TaoMas. Well, that’s the point, we agree there.

The CHAIRMAN. OK. We agree, all right. Now——
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Judge THoMas. That’s for starters, though.

The CaairmaN. So, you are going to apply, at least in part, the
Framers' notion of original intent of natural law, right?

Judge THOMAS. As a part of the inquiry.

The CHAIRMAN. As a part. OK. So, how do we know what the
Framers of the 14th amendment had in mind, when they said “lib-
erty”’? How do we know they had the same version of natural law
in mind, say, the Framers in 1789, when they talked about “all
men are created equal” in the Declaration, and then enshrine that
principle in the Constitution later? How do we know?

Judge THoMas. Senator, again, I have not used or interpreted
that provision in the context of adjudication, but the important
starting point has to be with the debates that they were involved in
and their statements surrounding that debate.

The CHAIRMAN. In the debates, don't they use phrases like “God-
given rights” and “they came from God.”

Judge THomas. Let me move forward.

The CHAIRMAN. Don't they use those phrases? I read them.

Judge TuoMmas. But let me move forward. I also indicated that
the concept doesn’t stop there, it is not frozen in time. Our notions
of what liberty means evolves with the country, it moves with our
higtory and our tradition.

The CaalRMAN. All right. Well, Judge, what happens if the tradi-
tion and history conflict with what you and I would believe to be
the natural law meaning that the Founders had at the time, even
though it has been reduced to positive law? The word “liberty’’ was
reduced to positive law in 1866. Tradition and history demonstrat-
ed when that happened; for example, women didn’t have the right
to vote, women were not allowed to be everything from lawyers to
whatever. So, you look at tradition in history and you conclude, ob-
viously, they didn't have women in mind. Yet, when you look at
the natural law principle they had in mind, they must have had
women in mind when they tal{x about all men and the rights of in-
dividuals.

Now, when they conflict, natural law, underpinning of the
Founders or the Framers of that amendment’s notion and history,
which do you choose?

Judge TuHoMAs. Senator, let me make that point or let me ad-
dress that by saying this: The concept is a broad concept.

The CHaIRMAN. Right, and that’s the problem.

Judge THomas. That’s it, but maybe that is one of the reasons
the Founders used that concept. It 13 one that evolves over time. I
don’t think that they could have determined in 1866 what the term
in its totality would mean for the future.

The CHAIRMAN. I see.

Judge THoMas. But in constitutional adjudication, what the
courts have attempted to do is to look at the ideals, to lock at the
values that we share as a culture, and those values and ideals—

The CuamManN. Change.

Judge THoMAS [continuing]. Have evolved, in that specific provi-
sion have evolved over time.

The CHAIRMAN. There are a lot of other provisions that have
evolved, too, Judge.

Judge Tromas. But in that provision—
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The CHairMAN. Sure, in liberty. Let’s just stick to the liberty
clause, they have evolved. Now, some argue, a number of very dis-
tinguished jurists before us argued that that evolution of those
views should be bound by the history and their tradition, and Jus-
tice Scalia, whom you quote often, fundamentally disagrees with
your view about going back and looking at the natural law tradi-
tion.

You said yesterday, for example, that there is a right to privacy
in the 14th amendment, and it was made clear that this was a mar-
ital right to privacy. Now, Judge, I assume you find that right in
the liberty clause, this right to privacy.

Judge %HOMAS. The liberty component of the due process clause.

The CualrMAN. Right. Now, let me ask you this, if I can move
along, in light of my time here: The discussion of this question yes-
terday about the right to privacy, yesterday it was Senator Leahy.
You told the committee, “I believe the approach that dJustice
Harlan took in Poe v. Ullman and reaffirmed again in Grisweld in
determining the right to privacy was the appropriate way to go.” Is
that correct?

Judge THoMmas. That is what I said, I believe, yesterday.

The CuairMAN. Now, I find this still hard to understand, in light
of the fact that Justice Harlan in Poe relied specifically on natural
law. Let me read the quote to you. He says, “It is not the particu-
lar enumeration of rights in the first eight amendments that spells
out the reach of the 14th amendment due process, but, rather, it
was suggested in another context long before the adoption of that
amendment”’—meaning the 14th amendment—*it is those concepts
which are considered to embrace rights ‘which are fundamental’
and which belong to all citizens of a free government.” And he is
quoting the Corfield case there.

Now, Justice Harlan reaches his judgment based on natural law,
and he quotes the Corfield case, which I might add, Judge, this is
not something new. As late as 1985, in the Rehnquist court, they
quote the Corfield case, as well.

This is what confuses me. You say natural law is no part of adju-
dication of a case, that you rely on——

Judge TaoMmas. That it has to be—-

The CHAIRMAN. Let me just finish, and you can tell me I am
wrong. You rely on Justice Harlan in Poe as the rationale as to
how you find a right to privacy in the 14th amendment, Justice
Harlan adjudicates that there is a right, because it is a natural
right, and you say natural rights have no part of the adjudicating
process of whether or not the word “liberty” means A, B, or C, or
any other provision of the Constitution that we have difficulty un-
derstanding means anything. Explain that to me.

Judge THoMAS. You missed an important point, and maybe I am
not making mcfrself as clear as I could be. What I said was this, that
there is no independent appeal to natural law.

The CHAIRMAN. What do you call Poe?

Judge THomas. What one does is one appeals to the drafiers’
view of what they were doing and they believe in natural law,
what were their beliefs, and one moves forward in time.

The CHAIRMAN. Let me stop you there for a second, so I under-
stand now. I am not trying to confuse you. I am trying to under-



276

stand. The drafters had different views of natural law. You and I
both know that. Some agreed with the Thomistic view—not you,
Thomas Aquinas—some agree with the Thomistic view that the
natural law is not revealed all at once, but natural law is a process
that reasonable men, reasoning together over time, will determine
what it is.

Others believed, more in the Augustine tradition, he didn’t call it
natural law, that it is revealed, God just sent these down on high,
and some people believe that it is even defete doctrine, you know,
boom, this is the law. They had different views.

Now, you're saying you have got to go back and look at what
thei;' view of natural law is. How do you determine which view it
was?

Judge TaHomas. Well, I think it is difficult in any enterprise,
when you attempt to determine what other people were trying to
do. But I think the important point that has to be made——

The CHAIRMAN. It is subjective, isn’t it, ultimately?

Judge TrOMAS. It is an important point and it is a difficult point
and it is a difficult determination, just as it is difficult to determine
after that how our tradition and our history and our culture
evolves, and what are the underlying values. I think that is the
point that Justice Harlan and others have attempted to make, that
it is not to constrain the development or rights, that you would
want this adjudication being tethered to our history and tradition,
but, rather, to restrain judges.

The CHAIRMAN. Judge, Justice Harlan had no problem. He didn’t
have your problem, this tortuous logic which I think borders on—
anyway, this tortuous logic. He had no problem. He went straight
to the heart of it in his dissent. He said you don’t look to any one
of the amendments to inform or all of the amendments to inform
the 14th. I, Harlan, I don’t have that problem, he said to the world,
I go straight to natural law, and, by the way, I'm not the first one
to do that, in Corfield they did that.

And you say you base your conception of privacy in the liberty
clause based on Harlan in Poe.

Judge THomas. Exactly.

The CHAIRMAN. And now you’re telling me that you don’t think
natural law plays—he didn’t fool around, he went right to the
heart of the matter.

Judge Tuomas. What I said was, again, Senator, is that one goes
to what the Founders and the drafters believe——

The CHAIRMAN. And he believed——

Judge THoMAS [continuing]. As you indicated, that there were
competing notions of natural law. I think it is an important,
though difficult inquiry and that it is one that the Court under-
takes, as well as the subsequent development and expansion and
growth of the liberty component of the due process clause through
referring to history and tradition.

The CHATRMAN. Well, Judge, I don’t know why you are so afraid
to deal with this natural law thing. I don’t see how any reasonable
person can conclude that natural law does not impact upen adjudi-
cation of a case, if you are a judge, if you acknowledge that you
have to go back and look at what the Founders meant by natural
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igw, at1_1d then at least in part have that play a part in the adjudica-
ion of——

Judge THoMAS. I am admitting that.

The CHAIRMAN. Pardon me?

Judge THoMAs. I am admitting that.

The CHAIRMAN. Oh, you are admitting that?

Judge THomas. I have. I said that to the extent that the Fram-
ers—

The CHAIRMAN. Good. So, natural law does impact on the adjudi-
cation of cases.

Judge THoMAS. To the extent that the Framers believed.

The CHAIRMAN. Good. We both admit, you looking at the Fram-
ers and me looking at the Framers, we may come to two different
conclusions of what they meant by natural law.

Judge THoMmas. But we also agree that the provisions that they
chose were broad provisions, that adjudicating through our history
and tradition, using our history and tradition evolve.

The CHAIRMAN. All right. ﬂt me move on. I am trying to get
through this as quickly as I can here.

Judge, if you are confirmed, you would go about interpreting the
Constitution, prior to Tuesday I thought and now I understand,
with natural f) at least playing some part, as you described it.

Now, that still leaves me in the dark about how you would inter-
pret the broad principles of the Constitution in terms of what kind
of natural law informed our founders, and as to whether the right
of pnvacy protects certain family and personal decision or it
doesn't. As you point out, after all, the 14th amendment is broadly
phrased. It speaks of hberty and of due process.

Now, the Court has used this broad language in the past, the
courts—the Supreme Court not the founders—to recognize that cer-
tain types of personal decisions about marriage, child rearing and
family are “fundamental to liberty.” That is the phrase they use.
That means that government must have an extraordinary, as you
know, or compelling reason for interfering with the decisions. I am
not talking about abortion. I don’t want to talk about abortion. I
will answer no questions on abortion. All right? [Laughter.]

Now, do you agree that the right to marital and family privacy is
a fundamental liberty?

Judge THoMAS. Yes.

The CHAIRMAN. Let me ask you a second question. You have
written a great deal about the rights of individuals as opposed to
groups, that human rights, natural rights, positive law rights apply
to individuals not to groups. And in fairness to you, you have done
it almost always in the context of talking about civil rights as op-
posed to civil liberties. That doesn’t mean exclusive of civil liber-
ties, but you have made your point about affirmative action, I
mean quotas and other things, through that mechanism.

Now, am I correct in presuming that you believe that the right of
privacy and the right to make decisions about procreation extend
to?smgle individuals as well as married couples, the right of priva-
cy

Judge Tuaomas. The privacy, the kind of intimate privacy that we
are talking about, I think——

The CHAIRMAN. The right about specifically procreation.
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Judge THoMAs. Yes, procreation that we are talking about, I
think the Court extended in Eisenstadt v. Baird to nonmarried in-
dividuals.

The CHAIRMAN. Well, that is a very skillful answer, Judge. Judge
Souter—and I was not fully prepared when he gave me the answer.
I am now. Judge Souter waltzed away from that by pointing out it
was an equal protection case. So that I want to know from you, do
single individuals, not married couples alone, have a right of priva-
cy residing in the 14th amendment liberty clause?

Judge TroMAS. Senator, the courts have never decided that, and
I don’t know of a case that has decided that explicit point. Eisen-
stadt was, of course, decided as an equal protection case and——

The CaairMan. Not alone, but go on.

Judge THomas. My answer to you is I cannot sit here and decide
that. I don’t know——

The CHAIRMAN. Judge, why can’t you? That case is an old case. I
know of no challenge before the Court on the use of contraceptives
by an individual. I can see no reasonable prospect there is going to
be any challenge. And, Judge, are you telling me that may come
before you? Is that the argument you are going to give me?

Judge TrOMAS. Well, I am saying that I think that for a judge to
sit here without the benefit of arguments and briefs, et cetera, and
vs}rlithout the benefit of precedent, I don’t think anyone could decide
that.

The CHAIRMAN. Well, Judge, I think that is the most unartful
dodge that I have heard, but let me go on.

Judge, I think the decision in Eisenstadt and so do, I think, most
scholars think it stands for a much broader principle beyond equal
protection. Let me read to you fromn Eisenstadt the majority opin-
ion. “The marital couple is not an independent entity with a mind
and a heart of its own, but an association of two individuals, each
with a separate intellectual and emotional makeup. If the right of
privacy means anything, it is the right of the individual, married
or single”—I will stop here. The same point you make about civil
rights, individuals.

Back to the quote. “If the right of privacy means anything, it is
the right of the individual, married or single, to be free from un-
warranted government intrusions into matfers so fundamentally
affecting a person as the decision whether to bear or beget child.”
Many Supreme Court cases since then have been decided using the
ruling in 1972 that I have referred to, using this basic principle.

So for the time being, let’s put aside equal protection again,
Judge, and focus on the more sweeping question of the right of pri-
vacy. And I ask you again: Do you think that single people have a
right?t»o privacy anchored in the liberty clause of the 14th amend-
ment?

Judge THomas. I think my answer to that, Senator, is similar to
my previous answer, and it is this: that the Court has found such a
right of privacy to exist in Eisenstadt v. Baird, and I do not have a
quarrel with that decision.

The CHAIRMAN. So you don’t quarrel with the quote I just read to

ou?
Y Judge THoMAS. I don’t quarrel with the decision in Eisenstadt v.
Baird.
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The CHAIRMAN. That is not the question I am asking you, Judge.
Do you quarrel with the quote that I read you from the majority
opinion?

Judge THomas. I don’t quarrel with the quote, but——

The CHAIRMAN. Do you agree with the quote? Let me ask you
that way.

Judge THoMmAas. Well, let me——

The CrarmMaN. This is getting more like a debate than it is get-
ting information.

Judge Tuomas. The important point that I am trying to make,
Senator, is that the case was decided on an equal protection basis.

The CHAIRMAN. I understand that.

Judge THoMas. I do not quarrel with the value that you are dis-
cussing. I do not quarrel with the result in the case.

The CHAIRMAN. Judge, I am not looking for your values because 1
know you are not going to impose them on us. I am not looking for
your judgment on the case as to whether it was equal protection. I
am asking you whether the principle that I read to you, which had,
in fact, been pointed to and relied upon in other cases, is a consti-
tutional principle with which you agree; which is that single people
have the same right of privacy—not equal protection, privacy—as
married people on the issue of procreation.

Senator THURMOND. The gentleman can finish his answer.

Judge THOMAS. I think that the Court has so found, and 1 agree
with that.

The CuairMAN. All right. Now, let me ask you this: Are
there——

Senator THURMOND. How is the time, Senator?

The CHAIRMAN. My time is going real well, Senator. Thank you.

Senator THUrMOND. How much time have you got?

The CrarMaN. I don’t have any idea. Just like you, I am looking
at that little clock.

Senator THURMOND. Who sets this clock? Who keeps this clock?

The CHAIRMAN. Some impartial person that works for me, Sena-
tor. [Laughter.]

Senator THURMOND. 1 was afraid of that.

The CHAIRMAN. That is what I thought.

Now, you said that the privacy of right of married couples is fun-
damental, and as I understand it now, you told me, correct me if I
am wrong, that the privacy right of an individual on procreation is
fundamental. Is that right?

Judge TrHoMmas. I think that is consistent with what [ said and I
think consistent with what the Court held in Eisenstadt v. Baird.

The CHairMaN. All right. Just so we don’t have any problem
here, I think your friends think you are getting in trouble and they
would like for me to stop. So what I will do is I will stop now.

Senator DANFORTH. No. Go ahead. That is not fair.

The CaairMAN. Chairman Danforth suggests we can go forward.
[Laughter.)

But if we have gone over the time of a half an hour, we should
stop. If not, I would be delighted to keep going because I would like
to now talk about another phrase in the——
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Senator SmMpsoN. Mr. Chairman, I wouldn’t like to do it like
that, because when I started this hearing, I emphasized the issue of
fairness. And that is what this is. Every one of——

The CHairMan. If I have gone over a half an hour, I will stop.

Senator Simpson. I can assure you you have. You have gone
about 35 or 40 minutes.

The CHAIRMAN. All right. If I have gone 5 minutes over, then I
stop. Thank you very, very much, and I want to assure you there is
no plot back there, Judge, notwithstanding what my friends may
think. But thank you very much. I think I have learned a lot more
about what you think, and I want to come back—just so you know,
so there is no surprise, I am going to come back and talk about
other previsions of the Constitution which we don’t understand the
exact meaning—I don’t mean just ‘“we.” We, the universe of law-
yers.

Thank you very much. I yield now to the distinguished Senator
from South Carolina. And ig I have gone over any time at all, add
that time to the Senator from South Carolina’s time.

Oh, I am sorry. It has been suggested that it would be an appro-
priate time for there to be a 10-minute break. We will recess for 10
minutes.

[Recess.]

The CHAIRMAN. Judge, welcome back.

I want to make clear for the record I was not referring to—when
I said your supporters, I was not referring to the distinguished Sen-
ator from Missouri or anyone from the White House or your family
or you or your friends. I was referring to the intramural scuffle
that occasionally we get into here. And I want to make it further
clear there was no need for—we had agreed before we began that
we would break after two people. I wasn’t suggesting, quote, you
needed a break because of the relentless questioning. That was no
part of it. It was the intramural scuffle that was going on here,
which is all intramural scuffles are ended here because there is no
problem. And as is always the case, if I went over—and apparently
I did go over—the Senator from South Carolina and/or anyone of
my colleagues on either side—I don’t ever recall cutting anyone off
when they have gone 35 minutes if the{‘ were in a line of question-
ing, and I won't do it now. They can have as much time as they
want. We will bresk after two more for lunch, and we will move on
from there.

I now yield to my——

Senator SimpsoN. Mr. Chairman?

The CHAIRMAN. Yes.

Senator SimpsonN. Mr. Chairman, I think, too, I want to clarify
that I understand that the time and the lapse or the failure to ter-
minate was totally inadvertent, and I want to state that. I under-
s{:land that was an error. It did occur, but it certainly wasn’t any-
thing——

Thge CHAIRMAN. I think what happened was, remember when you
were going through your beok? I turned and said, “Hold the clock.”
And what happened was, this clock is not what you would call—the
Navy Department would not use it for its instrumentation pur-
poses. That is what happened. We did go over 5 minutes. We are
all squared away.
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Senator THURMOND. 18 minutes.

The CHAIRMAN. 18 minutes? '

Senator THURMOND. That is what I understood; 48 minutes is
what I heard; 48 minutes, that is what they said.

The CHAIRMAN. Well, Senator, you can have 53 minutes if you
would like.

Senator THURMOND. I don’t care for any more. We will just cut
yours the next time. [Laughter.]

The CHAIRMAN. All right. Here we go. The Senator from South
Carolina.

Senator THURMOND. Thank you, Mr. Chairman.

Judge Thomas, in a 1988 article in the Harvard Journal of Law
and Public Policy, you stated, and I quote, “To believe that natural
rights thinking alﬁ)ws for arbitrary decisionmaking would be to
misunderstand constitutional jurisprudence based on higher law.”

Now, the question is: Is it your belief that cases that come before
the Court must be interpreted according to precedent, the law, and
the Constitution?

Judge THoMAS. That is the case, Senator. 1 think it is important
for any judge to recognize that when he or she is engaged in adju-
dication that you must start with the text and structure of the doc-
ument. And, of course, it is important in some of the open-ended
provisions and constitutional adjudication to look to our history
and our tradition.

I think that the importance of doing that is not so much to re-
strain or constrain, as I said before, the development of important
rights and freedoms in our society, but rather to restrain judges so
that they do not impose their own will or their own views or their
own predispositions in the adjudication process.

Senator THURMOND. Judge Thomas, you said in your opening
statement that you benefited greatly from the efforts of certain
civil rights leaders. You further said that but for them, there
would be no road to travel. Could you generally describe how you
benefited by the efforts of certain civil rights leaders?

Judge THoMAs. Senator, 1 speak with caution. 1 guess I have
spent so much time on my own biography that it may be a matter
of concern. But let me just make this point.

There were any number of friends of mine whom I considered
when I grew up to be much, much more talented. There were indi-
viduals who had enormous ability to remember, individuals who
had tremendous capacity with numbers, and you wonder whether
or not they would have gone on and become physicists or writers or
business persons, what have you.

But somehow, with the impediments—impediments that said you
couldn’t go to a library, that you could not go to certain schools,
that you could not walk across certain parks, go into certain neigh-
borhoods, impediments that said that you could be picked up and
put on the chain gang for just standing on the corner—somehow
with all those impediments, any number of them were prevented
from moving on. Relatives, friends—my grandfather is a perfect ex-
ample. Enormously talented man.

Unless someone removed those impediments, unless there was a
civil rights movement, not all the talent in the world would get me
here or get me actually even out of my neighborhood in Savannah.
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That is the point; that the civil rights leaders opened the doors,
that the civil rights movement opened the doors that permitted in-
dividuals like myself to then move on.

My further point was this, and that is that when others, either
directly or indirectly, in a broad or a specific way, make the effort
to create these opportunities, then 1 believe that I have an obliga-
tion and I believe that others have an obligation to repay them by
taking full and complete advantage of those opportunities. As
Martin Luther King said, we have to burn the midnight oil. And I
think it is important to repay individuals, individuals with those
kinds of efforts. And I have tried to do that, and I would encourage
others to try to do that and remember those leaders and remember
what they gave for us to have these opportunities.

Senator THURMOND. Judge Thomas, I often ask potential judges
for their comments on the topic of judicial temperament. How im-
portant do you believe this quality is in a judge? And what are
your views on this topic?

Judge THOMAS. Senator, I think it is important, actually critical
for a judge to be able to listen, to be open to the arguments, to be
open to the different points of views, to look for all arguments on
all sides, to explore them in depth, not to reject any.

I think the essence of temperament is that receptivity and that
openness, because, as I said, before the process is over, a judge has
to feel that he or she got the decision right, and there is no better
way to get it right than to allow the adversarial process to work to
its fullest, and you can do that by having the temperament and the
receptivity and the openness throughout the process, so I would say
it is critical.

Senator TuurMoND. Judge Thomas, I noticed in your background
that you worked with poor and indigent clients as a student attor-
ney in the New Haven Legal Assistance Bureau, covering a broad
range of legal issues. Some bar associations have debated the ques-
tion of making pro bono representation mandatory. Aside from this
issue, what are your views as to the importance of pro bono work?

Judge THoMAS. Senator, I would lock at pro bono work on two
levels, first the need of the individuals. I think there are individ-
uals in our society who, for whatever reasons and a variety of rea-
sons, primarily socioeconomic reasons, cannot afford the kind of
representation that they deserve or that they need.

I think it is important for all of us in the society to feel and te
know that our judicial system is open to everyone, and the repre-
sentation of poor or indigent individuals, 1 think, is critical to that,
and it says a lot about our system.

The second point ig this: I think it is important, as I indicated
earlier, for those of us who have gained so much from this society
to give back. What I was attempting to do while I was in law
school, as well as any number of friends of mine, is to take the op-
portunities, the abilities, the analytical skills, the energy that we
had as law students and to translate that into concrete help for
people who needed things, such as how to get their welfare check,
how to get a pair of shoes, how to keep from being evicted, how to
get their driver’s license.

Those are very basic things, and they may not be the sorts of
things that will change the judicial landscape, but for those indi-
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viduals it was critical and I felt a sense of satisfaction, a sense that
1 was giving back when I was able to work at New Haven Legal
Asgsistance,

Senator THURMOND. Judge Thomas, early in your life, you per-
sonally struggled to overcome difficult circumstances. You have
prevailed over many obstacles to attain great success. As a result
of this, are there any special qualities that you believe you would
bring to the Supreme Court, if you are confirmed?

Judge TromMAs. Senator, first, with respect to the opportunities
that I have had and the help that I have gotten from other people,
and as I noted in my opening statement, there have been just
countless numbers of individuals who have helped me when I
needed help.

I can remember, for example, wanting to take a reading course
and not having the money, and I remember someone, still to this
day, someone I don't know left $300 for me to take that reading
course in 1970 or 1971. So, the people who have helped me have
been countless. But if there is one thing that 1 have learned, it is
that you have to commit yourself to working hard, and you have to
understand that that alone will not do it.

But going to the Court, the experience that I would bring is
something that I said earlier today, and that is that I feel that,
since coming from Savannah, from Pin Point, and being in various
places in the country, that my journey has not only been a journey
geographically, it has also been one demographically.

It has been one that required me to at some point touch on virtu-
ally every aspect, every level of our country, from people who
couldn’'t read and write to people who were exiremely literate,
from people who had no money to people who were very wealthy.
So, what I bring to this Court, I believe, is an understanding and
the ability to stand in the shoes of other people across a broad spec-
trum of this country.

Senator THURMOND. Judge Thomas, the power of the judiciary is
limited by article III of the Constitution to cases and controversies.
Its jurisdiction is not unlimited, as the Court must decide disputes
between parties. Could you please describe the limitations on Fed-
eral jurisdiction and what role that would play in hearing cases
before the Court?

Judge Tuomas. Senator, I think it is important for any judge to
ask that critical question, what authority do I have or what juris-
diction do I have to review this case or to adjudicate this case. I
think that is important, and that is critical in the judge being able
to restrain himself and rightfully restrain himself. I do that myself,
and in my own cases, either explicitly or implicitly, go through
that sort of analysis and self-questioning.

Senator THURMOND. Judge Thomas, how would you resolve a con-
flict between your own conscience or your own sense of justice and
the clear meaning of a statutory or constitutional provision?

Judge Tuomas. Senator, if I was unable to adjudicate a case im-
partially, I don’t think that—in fact, I would consider recusing
myself from that case, and probably would or more likely would. 1
think it is essential that a judge be impartial.

With respect to my own personal views, my views have no place,
my personal views have no place in adjudication. The object of ad-
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judicating a statute, or interpreting a statute, or applying a statute
is to determine the intent of this body, the intent of the legislature,
whether or not one would agree, if one were in a policy position,
with that intent or with that policy. It is the will of the legislature.

Sepator THURMOND. Judge Thomas, in an effort to provide the
public with a more accurate and fair understanding of what actual-
ly occurs in the court room, the Judicial Conference has recently
authorized a 3-year program to allow photographing, recording,
and broadcasting of civil proceedings in certain Federal courts.

As you are aware, many State courts have also permitted the use
of cameras in the court room. Of course, this situation must be
carefully balanced, to insure that the integrity of the court room is
not compromised, in an effort to provide the public with better in-
formation. Judge Thomas, could you provide us with any comments
you may have on the use of cameras in the court room?

Judge THoMAS. Of course, Senator, at our court, we are an appel-
late court, and there isn’t much activity, other than fairly intricate
and detailed oral arguments. But I would have no personal objec-
tion—of course, I can't speak for the other judges or for the
courts—to cameras being in courts, as long as they were unobtru-
sive and did not disrupt the proceedings.

For the life of me, though, I can’t imagine how someone would
spend any significant amount of time watching a program that in-
volves oral arguments in appellate cases. After they have had their
fill of three or four FERC cases, I think that they would probably
tune out.

Senator THURMOND. Judge Thomas, the concept of judicial immu-
nity is deeply imbedded in our common law heritage. Judicial im-
munity insures that judicial officers will be free to make appropri-
ate decisions, without the fear of reprisal from the parties involved
in the lawsuits. If judges are subjected to legal actions based on
their decisions, what impact would this have on the independence
of the judiciary?

Judge THOMAS. Senator, I think that when judges engage in con-
duct that is inappropriate, the grievance process seems to work
well. Of course, we have our own Code of Judicial Conduct. I would
be concerned, if a judge is put in the position where he or she feels
that the judge could not make a decision, without fear of a lawsuit.
It is important that a judge be able to impartially and objectively
rule on cases, without the external pressures that are not relevant
to that particular case.

Senator THURMOND. Judge Thomas, some have recommended im-
posing a requirement that the losing parties in a lawsuit be respon-
gible for the legal fees of the opposing party, in an effort to reduce
frivolous lawsuits. Do you think that such a proposal would chill
the filing of meritorious lawsuits, because of the fear of such finan-
cial sanctions if a party should lose?

Judge Tuomas. I think that one should be concerned that if a
change in the manner in which legal fees are paid would chill the
filing or the litigation in appropriate cases. I have not studied that
particular issue, but my concern would be that our system has
seemed to work well, and there may be instances in which individ-
uals may think that there have been abuses. But I would be careful
in changing the system wholesale, without understanding what the
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unintended consequences could be, and indeed having a chilling
effect on litigation in appropriate cases might well be such one un-
intended consequence.

Senator THURMOND. Judge Thomas, if you are confirmed, what
do you believe will be the most rewarding aspect of serving on our
Nation’s highest court?

Judge THoMAS. | think the reward, Senator, for being entrusted
with that great a responsibility is actually discharging that respon-
sibility in a dignified, professional and judicial or judicious way,
and to realize that you are doing all you can to preserve and pro-
tect the Constitution and the freedoms of the people in our coun-
tryhl think the reward itself is in the doing of the job and doing it
right.

Senator THUrMOND. Judge Thomas, international drug cartel
members have sometimes avoided prosecution as a result of the dif-
ficulty of finding the appropriate forum of prosecution. Internation-
al drug courts have been discussed as an option. Would you discuss
whether you believe our Nation’s concept of due process can be rec-
onciled with other countries’ principles of what constitutes due
process, if such a court was implemented?

Judge THoMAs. Senator, I think that our notions of due process
in c¢riminal cases is so imbedded and so important in our way of
life and important to our way of life and to us, that I weuld be con-
cerned if there was any diminution of our respect for those rights
and our regard for those rights in the creation of other tribunals.

Senator THURMOND. Judge Thomas, you mentioned yesterday in
your opening statement that you wished your grandparents, who
were a major influence in your life, could be here today. What do
you think your grandfather would say, and what advice would he
give you?

Judge THoMAS. Well, I used to go back home and visit him after I
was a member of the Reagan administration, and the one thing he
would always say is, “Tell that Mr. Reagan don't cut off my social
security.” [Laughter.]

Senator KENNEDY. What did you say? [Laughter.]

Judge THomas. I told him I would look out for him and make
sure that didn't happen. He was a wonderful man. 1 can only
repeat, the last time I saw my grandfather was in the hospital, we
were visiting my grandmother, who was ill, and they both died.
They died about a month apart.

I can remember having had a long conversation with him in the
lobby of the hospital, St. Joseph’s Hospital in Savannah, and the
elevator door, he marched me to the elevator and I was waiting on
the elevator and we were talking away, and his final words to me,
because I was complaining about the difficulty of doing my job and
the criticisms and thinking about giving up, and his last words to
me, as I can remember, in 1983, February of 1983, was “Stand up
fc:lr yvhat you believe in,” and I think he would give me the same
advice.

Senator THURMOND. Judge Thomas, in a speech before the Palm
Beach Chamber of Commerce in 1988, you spoke about the imple-
mentation of civil rights legislation and its complex relationship
between Congress and the executive branch. Would you care to
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expand on this for us and include the courts in describing the roles
of the three branches of Government in the area of civil rights?

Judge THomas. I think that we have an obligation in this coun-
try, and I have tried to do that in writings and speeches and efforts
to open this country up to everyone, and we have an obligation to
aggressively enforce laws that require people to not discriminate,
to enforce laws that say you can’t treat a person arbitrarily, to
push for programs that say let’s open up our society.

Now, there is disagreement on how far you should go and what is
the precise approach, but there is no disagreement that we have
got to eradicate discrimination, and I think all three branches have
a role in that. I also believe that we have got to open up doors, and
flhere may be disagreements over that, but it has just got to

appen.

I don’t think that we can be content in this society, when the gap
between have’s and have not’s continues to expand, and I don’t pro-
pose to have all the answers and I am sure that there will be de-
bates about how best to do that and whether or not there would be
drawbacks to a certain approach, but at bottom I do know it has
got to be done.

Senator THUrRMOND. Judge Thomas, would you please give us
your view of the role of antitrust today, including those antitrust
issues which you believe more seriously affect competition and the
consumer.

Judge THOMAS. Senator, I think it is important that we recognize
that, in a country such as ours, where we have an economy and a
free enterprise system that has the capacity to absorb a variety of
individuals and to allow people to participate, a small business
person like my grandfather, that it is important to keep that econo-
my open to access and open to competition, and I think that the
antitrust laws are important. I think they are important for those
individuals who do want access, and I think that they are impor-
tant for individuals who use the products of that process, from a
price standpoint, quality standpoint, and efficiency standpoint.

Senator THURMOND. I don’t have any more questions at this
time. I would like to take this opportunity to commend you for
your calmness, steadfastness, and courtesy in answering questions
of the members of this committee.

Judge THOMAS. Thank you, Senator.

The CHAIRMAN. Senator Kennedy.

Senator KENNEDY. Judge Thomas, one of the Supreme Court’s
most important roles under the Constitution is to resclve the dis-
putes between the President and the Congress about the limits of
executive power. The role of the Court has grown more independ-
ent, important in the past quarter century because we have had a
divided government for most of the last 25 years.

The Framers of the Constitution believed that unchecked execu-
tive power is one of the greatest threats to freedom and individual
liberty. You yourself have made many strong statements in your
speeches about the need for limited government. Yet you harshl
criticized a Supreme Court in 1988, Morrison v. Olson, whic
upheld the constitutionality of a statute authorizing the appoint-
ment of independent special prosecutors to investigate criminal
conduct by high officials in the executive branch.
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The Supreme Court upheld that law by 7-1, the opinion written
by Chief Justice Rehnquist. Justice Scalia was the only dissenter,
and in a speech that same year, you condemned Chief Justice
Rehnquist's decision. You praised Justice Scalia’s dissent. You said,
and I guote, “Unfortunately congervative heroes such as the Chief
Justice failed not only conservatives but all Americang in the most
important case since Brown v. Board of Education. 1 refer, of
course”’-—and this is your quote. “I refer, of course, to the inde-
pendent counsel case, Morrison v. Olson. As we have seen in recent
months, we can no longer rely on conservative figures to advance
our cause. Our hearts and minds must support conservative princi-
ples and ideas. Justice Scalia’s remarkable dissent in the Supreme
Court points the way toward those principles and ideas.”

Now, that is a very strong statement opposing the validity of in-
dependent special prosecutors. But no branch of the Government
should be trusted to investigate itself. Independent prosecutors are
sometimes needed to ensure that high executive branch officials do
not violate the law. We all remember Watergate. The Justice De-
partment voluntarily appointed Archibald Cox as a special prosecu-
tor. Mr. Cox began te do his job too well, fired by President Nixon
in the Saturday Night Massacre.

So Congress enacted legislation authorizing the courts to appoint
independent special prosecutors to prevent that from ever happen-
ing again.

Now, the Iran-Contra scandal could never have been fully inves-
tigated and the wrongdoers brought to justice without the appoint-
ment of the special prosecutor. And if the circumstances warrant
it, a special prosecutor should be available to investigate the sav-
ings and loan scandal. Yet you say that special prosecutors are un-
constitutional. Why?

Judge Tromas. I don’t think that my point of departure was that
it was unconstitutional, although I disagreed and argued that the
Scalia opinion was the better approach.

Let me make a couple of points. I discussed that with Senator
Biden earlier. My concern was this: I—

Senator KENNEDY. Well, I am not interested in so much Scalia’s
rationale in terms of the natural law. I was here during your re-
sponse. 1 am taking a different approach, and that is with regards
to the decision, only one dissent on the issue of the constitutional-
ity of the special prosecutor. And in that one dissent, in which Jus-
tice Scalia developed his opposition to the strong majority opinion,
he expressed his view that it was not constitutional.

Now, why shouldn’t we have the capability when there is the
wrongdoing in the executive branch? Why isn’t it important that
we maintain the majority’s opinion in that special prosecutor case?

Judge TromMas. I think that is a fair question. The point that I
was trying to make there was not that there shouldn’t be a way to
aggressively investigate and determine wrongdoing. I agree with
that. I think that is very important. That is the way you keep gov-
ernment honest. And I think you find ways to sustain people’s
belief in Government by making sure that it is honest.

The point that I was trying to make there was that when you
have an individual that—the way that our Government has pro-
tected the individual is the tension between the branches, that you
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have three branches, none really dominating the other; and that
when you have one member or one individual that is not directly
accountable to either, then the consequence could be—and I
thought in this case, again speaking broadly—the consequence was
that individual rights were at stake, the individual rights of an in-
dividual who is investigated, not responding to Congress or re-
sponding to the Executive, but to a person who was not responding
to either.

Senator KENNEDY. Well, all of the rights and protections of the
Constitution are still there even under the special prosecutor. All
of the other kinds of protections of the Constitution are there. This
is basically a question about whether, as the Founding Fathers
pointed out, spelled cut very clearly, article II, section 2, permits
Congress to vest appointments of such inferior officers, as they
think proper, in the courts of law. We have seen both in Water-
gate, potentially in the whole savings and loan scandal—no one is
prejudging that at this time, but there may very well be those
within the executive department that ought to be subject to that
particular kind of process and procedure. And all of the constitu-
tional rights and liberties are still retained by those that are going
to be found by the special prosecutor to be subject to prosecution.
So why aren’t those rights and protections sufficient?

Judge THoMas. I agree with you that where there is wrongdoing,
it should be ferreted out aggressively.

Senator KENNEDY. Well, how are you going to do that in the ex-
ecutive branch if they have the responsibility of investigations?

Judge THoMas. The point that I was making was very simply
this: that it wasn’t that it should not be determined or that wrong-
doing should not be ferreted out, nor did I indicate that perhaps
there could not be—that the executive could necessarily totally
oversee itself. I don’t think that was my point.

My point was that the individual, when an independent body was
involved in the investigation and conducted the investigation, that
there wasn’t that responsiveness directly to either one of the three
branches, and that that concern led to a view that an individual—
that that lack of accountability could actually undermine the indi-
vidual freedom of the person who is being investigated. That was
the totality of that point. And that is, I think, an important point,
and it was one that I made in the context of a speech about individ-
ual freedoms.

Senator KENNEDY. Well, the Attorney General can remove a
court-appointed special prosecutor for cause. Isn’t that enough pro-
tection?

Judge THoMAs. Well, again, that may be—the Court found it to
be enough, and I would assume that case stands decided, that that
is enough in order to—from a standpoint of constitutional law that
is enough protection in a legal sense. But my point was just
simply—and I think the Court also found that none had been re-
moved or that that had not been used. But my point was not so
much the legal analysis per se, but rather what the effect of a
ruling that allowed a person to investigate scmeone who is not re-
sponsive to either of the branches of the Government.
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Senator KENNEDY. Well, do you feel now that as a matter of law
that there is the special prosecutor process and procedure decided
by the Supreme Court overwhelmingly is the law of the land?

Judge THoMas. That is right. I agree with that, Senator. I think
it is. It is a decided case. I was simply expressing, from a point of
view as a member of the executive, my disagreements with it.

Senator KENNEDY. Let me, if I could, go back to a case that was
discussed earlier, the Johnson v. Santa Clara Transportation. Just
quickly to go over the facts, this is a leading case in the rights of
women to be free from job discrimination in the 1986 the Supreme
Court decision in Johnson v. Sante Clara agency. In that case, a
male worker challenged the promotion of a woman to the job of
road dispatcher. She was the first woman ever to hold that kind of
job in the county. In fact, she was the only woman to hold any of
the 238 skilled positions in the agency.

The county was making a voluntary effort to bring qualified
women into these positions, and the woman had experience compa-
rable to the men who had applied for the job, and she had been
rated qualified by the county. She had scored 73 out of 100 in her
subjective oral interview. The man had scored 75 on the oral inter-
view. But the employer said that the different scores were not sig-
nificant. There were actually seven, as I understand it, employees
that met the qualification standard which had been established.

The man took the agency to court saying he had been the victim
of sex discrimination. The woman had had more than ample expe-
rience on the job. She was found qualified for the job. She ranked
only two points below the man on a subjective interview, according
to the agency. She had demonstrated that she was qualified. In
fact, she was a pioneer, willing to be the first and only woman on
road maintenance crews in the county.

. g—gow could you conclude that she was not qualified to receive the
job?

Judge THoMAS. Senator, the point that I was trying to make was
this—and I think I alluded to it earlier—that when you have a
statute that seems to be clear that there should be no discrimina-
tion and it doesn’t prefer or it doesn’t deter any particular group or
individual, and you do something that seems not to comport with
that language, there is a problem. I for one agree that, and I cer-
tainly did it in my job at EEOC, that there are ways and it is im-
portant to include minorities, women, and individuals with disabil-
ities in the work force and to aggressively do so. And I am proud of
that record.

But there is this value in the statute that does not—that makes
discrimination wrong on any basis, whether you want to do good or
you want to do bad. And I think it is important to recognize that.
Now, that can be changed; that can be altered; that can be adjusted
perhaps. But that value is in the statute, and it was that move-
ment away from that that I was criticizing.

Senator KeNnNEDY. The moveinent away is effectively two points,
and this was on the basis of a subjective interview. That was only
part of what the agency looked at. The record shows that one of
the officials who interviewed her had previously refused to issue
coveralls when she worked on the road crew until she had ruined
her clothes and filed a grievance, although he did issue coveralls to
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male workers. The second member of the three-person interview
panel had described her as a rabble-rousing, skirt-wearing person.
So two of the three officials who participated in the interview had
clearly displayed a bias against her. She endured that discrimina-
tion as a road maintenance worker, and her employer found that
she was among the best qualified to be the road dispatcher. And
yet you would hold that the law bars that employer’s decision.

Judge THOMAS. Senator, it is clear that if the hiring process is
discriminatory that she has a direct claim; that is, she can argue
that the individuals who interviewed her engaged in discriminatory
conduct. And I would clearly be in favor of actions such as that.
That is my point.

The question in this case wasn’t that there was discrimination in
the application process or in the employment process with respect
to the woman in the case. The question was whether or not the
man who was rated higher in that process, again without challenge
to the selection process, the question was whether or not he was
discriminated against because of his gender, because at the end of
the process he was rated most qualified.

Now, let’s turn it around. If at the end of the process the woman
had been rated most qualified and the man was not r.. .d as quali-
fied, and the man was hired and the woman brought a sex discrim-
ination charge, what the agency would have to do is process a
charge indicating that there was gender discrimination against the
woman.

Senator KennEDY. Well, the fact remains that seven individuals
were qualified, according to the scores. So the employer made the
selection that they had 238 individuals that are serving in these po-
sitions and not a single woman. There are seven in the pool that
the employer says are qualified, voluntarily selects this individual
who only scored two points lower than the one who brought the
case on a subjective test where two of the individuals clearly ex-
pressed some bias against that individual. And you are suggesting,
well, they are geing to have to—the employer is going to have to
state that they have some kind of a plan of discrimination in the
past. If any employer were to make that kind of finding or judg-
ment based upon the past, they would be subject to a good deal of
liability, wouldn't they?

Judge Tromas, Well, they should be if they were discriminating.

Senator KENNEDY. All right. Well, how are you going to encour-
age people, how are you going to encourage any of those employ-
ers? How are you going to encourage employers such as the Santa
Clara County who said that we have got 238 executive positions, all
men. We have this one woman who has been a real pioneer in
terms of striking down the stereotyped jobs and is able to perform
that. The employer says qualified to perform it. And a clear kind of
bias in terms of the subjective test, expressions, refusing to provide
the coveralls and the other statements about it. And you are pre-
pared to say to us now that you would continue to deny that
woman who has been found qualified by the employer of that par-
ticular job.

Judge THomMmas. Well, let me answer it this way, Senator. The
problem that has to be confronted is that the statute does not make
that distinction.
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Now, with respect to the underlying concern that you have in
the treatment of individuals in our society based on gender or race,
I think that many of these exclusions, many of the problems that
we have are abhorrent. And I have said so on the record, and 1
have conducted myself consistent with that. I believe that one way
to address some of these concerns where there does not seem to be
an effort to include minorities and women is something that you
and I have discussed in the past, and I still think—I thought as
Chairman of EEOC—I won’t comment on legislation as a judge.
But one of the major weaknesses in that statute is that there are
no real deterrents. There is no real damage. All you have to do if
you discriminate against someone is to give that person the job he
or she would have had or the back pay involved.

I was convinced as Chairman of EEOC that if there was real
teeth in that statute, that would more than encourage employers to
do the right thing.

Senator KENNEDY. Well, of course, the Court decided 6-3 that it
was consistent with the statute.

Now, you have expressed your opinion about the hiring of a
woman. Wasn't the county just opening its doors to a woman whom
it felt to be qualified in attempting to provide some degree of diver-
sity in its institution, like Yale was in its institution? Why isn't it
the same?

Judge THOMAS. Senator, I have locked at that hiring process in
this case. There is an explicit statute on its face that says here is
how it is supposed to occur. I agree with the notion of diversity. I
am a strong supporter of including people who have been excluded.
Yale went about it in a way where it looked all over the country. It
locked for people to include in its class, individuals it felt were
qualified from among a number of qualified individuals. It made
the decision that certain minorities were qualified, as it did with
respect to certain whites. And it found that individuals, including
myself, were qualified. We were not talking about two people com-
peting for one job. We were talking about an educational institu-
tion that was very subjective in its selection process.

Senator KENNEDY. Well, of course, educational institutions have
to conform as well under title VL

Judge THoMAs. They have to conform, Senator, but we are not,
again, talking—there is nondiscrimination. It gives you what the
selection process is.

Senator KENNEDY. You don’t see any similarity with what Santa
Clara is trying to do in terms of providing some degree of diversity
and what Yale was attempting to do—

Judge THoMAs. I do, Senator. That is the point I am trying to
make; that the problem that I have wasn’t in what Santa Clara
was trying to do. The problem is that you have got a statute that
provides for a fairly neutral principle, and that is that you cannot
discriminate based on race or sex or national origin.

Senator KENNEDY. Before winding up on that, that decision was 6
to 3; was it not?

Judge THOoMAS. I believe it was, Senator.

Senator KENNEDY. You were an official of EEQOC at that time,
you were part of the administration, and yet you recommended to
courts, though your speeches recommended that lower courts
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follow the Scalia decision, did you not? You said, “Let me commend
to you Justice Scalia’s dissent, which I hope will provide guidance
to lower courts.” Weren’t you inviting lower courts to find ways to
disregard the majority ruling in that case in a way that would
make it even harder than it already is for women to prevail
?g?ainst sex discrimination on the job and achieve equal opportuni-
y?
Judge THOMAS. Senator, I think that, in using the word “guid-
ance,” I suggested what we do in our job now, and I think most any
judges do, is we look at the opposite side of the argument. But let
me make a point with respect——

Senator KENNEDY. Well, the majority is 6 to 3, that is the law of
the land, and if the Cato Institute—you used those words, “Let me
commend to you Justice Scalia’s dissent, which I hope will provide
guidance for lower courts.” Now, you are an executive official. Why
are you recommending that they follow the dissent in that case,
when the 6-to-3 majority says that is the law of the land?

Judge THOMAS. Senator, I think that if I wanted to say follow
that, I would have said it, and I don’t think that any of us is suffi-
ciently off our rockers to say that dissenting opinions are control-
ling. In fact, in my confirmation before my second term at EEOC, 1
indicated just that point to you.

But the point that I am making is that, even as I had my own
concerns, we used that precise case, Johnson v. Santa Clara, In our
development of rules for affirmative action in the Federal Govern-
ment and we refer to Johnson explicitly for affirmative action in
the Federal Government.

. Sgnator KeEnNNEDY. Well, hopefully, since it is the law of the
and——

Judge THomas. It is the law of the land and that is the point I
am making.

Senator KeNNepy. But your language will, I believe, state, at
least, your position to the Cato Institute.

Let me go into a different area. I noted with interest that you
were asked by Senator Simon yesterday about the constitutional
issues involved in a case on freedom of religion and the so-called
Lemon test used by the Supreme Conrt to decide cases involving
the separation of church and state, and you answered, “I have no
personal disagreement with the test,” and you repeated that view
this morning in response to a question from Senator Kohl. You
said, as I recall, that you have no quarrel with the Lemon test.

Now, as a matter of fact, the Supreme Court is scheduled to hear
a particular case this fall on that issue, the Lee v. Weisman case.
The Supreme Court has been called upon to consider its earlier de-
cisions, and the Justice Department has already filed a brief in
that case calling for the Supreme Court to abandon the constitu-
tional test it has been using, the Lemon test. I have the brief here:
“The case offers the Court the opportunity to replace the Lemon
test with the more general principle implicit in the traditions
relied upon in Marsh and explicit in the history of the establish-
ment clause.”

So, if you are confirmed as Justice, you will be sitting on that
case this fall as a member of the Court. Yet, you did not hesitate
yesterday and today to tell us that you have no personal disagree-
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ment with the Lemon test now being used by the Supreme Court.
My question is, do you have any personal disagreement with the
test used by the Supreme Court in Roe v. Wade to decide the cases
on abortion? That test requires the State to have a compelling
State interest, if it is to justify an infringement on a woman’s right
to choose an abortion.

Judge THOMAS. Senator, without commenting on Roe v. Wade, 1
think I have indicated here today and yesterday that there is a pri-
vacy interest in the Constitution, in the liberty component of the
due process clause, and that marital privacy is a fundamental
right, and marital privacy then can only be impinged on or only be
regulated if there is a compelling State interest. That is the analy-
sis that was used in Roe v. Wade, you are correct.

I would not apply the analysis to that case or can’t do it in this
setting, and I have declined from doing that in this setting, the
analysis separate from that case, if that is the test, the compelling
interest test. I don't have a problem with that particular separate
analysis separate and apart from that case, but I think it is inap-
propriate for me to sit here as a judge and to say that I think that
should be used in a case that could come before the Court, for the
reasons that I have stated previously.

Senator KENNEDY. Judge, you have indicated a willingness to
comment on the constitutional cases affecting the establishment
clause, the test which you would be willing and do support under
the Lemon case. | am not asking you how you would rule in Roe v.
Wade. All 1 am asking you is, since you have been willing to state
your agreement with the current test in the Lemon case and you
will be sitting on the Court in October on that case, if confirmed,
and you have been willing to express your opinion here on the test
that is used in terms of the establishment clause.

My question is, without getting into the outcome of Roe, whether
you have any problem in the test, the compelling State interest
test.

Judge THoMAS. What I have said, Senator, is that the Lemon test
I had no quarrel with, but the Court has had difficulty in its appli-
cation. I think that was my complete statement.

With respect to the compelling interest test in the application of
that to fundamental rights, fundamental privacy rights, I have said
that I have no problem with that, so I have said that the compel-
ling interest test I have no problems with. I said that yesterday, 1
believe, with Senator DeConcini, when we were talking about the
equal protection analysis. What I have said that I cannot do is now
import that and superimpose it and apply it to a specific case.

Senator KENNEDY. I am not asking you to do that. As I under-
stand, you do not have a disagreement with the compelling interest
test, when it was applicable in the abortion standard.

Judge Traomas. Could you repeat the guestion, Senator?

Senator KeNNEDY. You don’t have, as I understand you, you
don’t have a quarrel with the compelling interest test used in Roe.

Judge THoMAS. As I have indicated, Senator, with respect to the
application of the compelling interest test to that——

Senator 